








1999] Tax Exemptions and the Establishment Clause

variation simply eliminates the worrisome designation of taxable status by
content.)

The theory of First Amendment constraints on press taxation schemes
elaborated in Minneapolis Star and Ragland has been dubbed the theory of
"differential taxation of the press." It amounts to the notion that the First
Amendment Free Press Clause (and presumably also the First Amendment
Free Exercise Clause and Establishment Clause) prohibits a legislature
from drawing any lines in its taxation schemes that divide (intentionally or
incidentally) those who exercise First Amendment rights, or that separate
them from those who do not, without regard to what the legislature meant
to do and without regard to the scheme's actual effect (if any) on the exer-
cise of the First Amendment rights in question. The analysis of the Court
in these cases-particularly Minneapolis Star-is vaguely reminiscent of
the McGlotten court's reliance on its own sense of what is "normal" in a
tax scheme and what is not.25 This is far removed from the straightfor-
ward purpose-and-effect doctrine at the heart of Gros/ean-the notion that
the legislature may not seek to do indirectly (through a tax scheme) what it
may not, consistent with the constitution, do directly (through licensing,
regulation, or the criminal law)."'

258. As should be apparent from the textual discussion, the Court's way of describing
and characterizing press tax schemes is in places oddly dissonant with its characterization of
similarly structured religious tax schemes-sometimes structural choices are imbued with
substantive significance and sometimes they are not. This inconsistency over substantive
treatment of structural choices lies at the heart of the cacophony in the press tax cases and is
ultimately a focal point in the debate over tax expenditure analysis.

259. See, e.g., Bailey v. Drexel Furniture Co., 259 U.S. 20, 43 (1922). Dissenting in
Ragland, Justice Scalia summarized what he perceived to be the problem with the new ap-
proach. The problem, he wrote, is that" failure to exempt" (taxation) is deemed tantamount
to "regulation" (i.e., to legislating with a view to achieving some goal other than revenue
raising). 481 U.S. at 236 (Scalia, J., dissenting). In his view this is error because failure to
exempt is equivalent to failure to subsidize. And the government's failure to subsidize the
exercise of constitutional rights is not subject to strict scrutiny. See id (citing Taxation with
Representation of Wash., 461 U.S. 540, 544, 549; Harris v. McRae, 448 U.S. 297, 324-26
(1980)); see also Adler, supra note 109, at 873 (noting that the implication of treating ex-
emptions as subsidies is that unconstitutional conditions subsidy cases apply); Swomley,
supra note 167, at 598 (" Tax exemption and deductibility of contributions also affect relig-
ious liberty when the government can curb church efforts to influence legislation by pro-
scribing certain communication [via the § 501(c)(3) ban on lobbying] .... mhe govem-
ment tells the churches that in exchange for certain material benefits, they may not engage
in certain written or spoken communication."). Prior to Congress's 1934 inclusion in the
Internal Revenue Code of an explicit prohibition on lobbying, the I.R.S. and the courts
tended to infer such a restriction in the word "charity." See also Slee v. Commissioner, 42
F.2d 184, 185 (2d Cir. 1930) (Hand, J.); see generally Slye, supra note 6, at 273-74. The
1934 amendment provided that "no substantial part" of the activities of an organization
seeking exemption under § 501(c)(3) could be the "carrying on of propaganda, or otherwise
attempting to influence legislation." This portion of the 1934 legislation was added in the
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In 1991, Justice O'Connor and the Court stepped away from the dif-
ferential taxation theory. Like Ragland, Leathers v. Medlock involved the
Arkansas sales tax scheme pursuant to which a four percent tax was im-
posed on receipts from sales of all tangible personal property and on re-
ceipts from sales of selected (i.e., enumerated) services. Prior to 1987, re-
ceipts from subscription newspaper sales, over-the-counter newspaper
sales, and subscription magazine sales were not taxed, nor (by virtue of
omission from the enumeration) were the sales of cable television services
or satellite services to home dish owners.26

" In 1987, the state legislature
amended the statute, adding cable television services to the list of services
the sale of which would be taxed. 261 Thus the first issue before the Court
was the constitutionality of the post-1987 scheme whereby (a) cable televi-
sion service sales were taxed, while (b) satellite service sales were not, and
(c) newspaper and magazine sales were not.262 In 1989, the legislature
again amended the statute, adding all television, video, and radio service
sales to the list of taxed services-leaving a scheme, the constitutionality of
which was also before the Court, whereby (a) the sale of all television
services was taxed and (b) the sale of newspapers and magazines was
not.263

In both the 1987 and the 1989 schemes, the legislature drew lines (i.e.,
these entities are taxed and these are not) between different media-print
and satellite versus cable in 1987, then print versus all audiovisual in 1989.
If all of these entities constitute "the press" for First Amendment Free
Press Clause purposes, then it is difficult to see why this scheme is not
subject to strict scrutiny under the sweeping "differential taxation of the
press" theory developed in Minneapolis Star and Ragland. And yet Justice
O'Connor wrote, for seven members of the Court, that "the fact that cable
is taxed differently from other media does not by itself.., raise First
Amendment concerns." 264  Neither "intermedia" nor "intramedia" dis-

Senate as a floor amendment, and was apparently aimed at curbing the activities of the Na-
tional Economy League. 78 CONG. REc. 5861 (1934) (remarks of Sen. Reed) (amendment
sponsor). The present formulation dates to a floor amendment introduced to the Senate in
1954 by then-Senator Lyndon Johnson; it was primarily intended to prevent sham nonprofit
organizations from lobbying for their major donors. See Anne Berrill Carroll, Religion,
Politics, and the IRS: Defining the Limits of Tax Law Controls on Political Expression by
Churches, 76 MARQ. L. REV. 217, 228 (1992); KELLEY, supra note 106, at 12.

260. Leathers, 499 U.S. at 442.
261. Id.
262. See id.
263. Id. at 443.
264. Leathers, 499 U.S. at 444. The Court has, of course, permitted differential treat-

ment of media in other First Amendment contexts. Compare Miami Herald Pub. Co. v.
Tornillo, 418 U.S. 241, 254-55 (1974) with Red Lion Broad. Co. v. F.C.C., 395 U.S. 367,
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crimination, she wrote, violates the First Amendment absence evidence of
intent to suppress speech or an actual effect on the expression of particular
ideas.265 "[D]ifferential taxation of speakers, even members of the press,"
the Court wrote, "does not implicate the First Amendment unless the tax is
directed at, or presents the danger of suppressing particular ideas." 266 This
was a significant retreat from Minneapolis Star. "Inherent in the power to
tax," the Court wrote, "is the power to discriminate in taxation. 267 Both
schemes were sustained.268

A great deal of ink has been spilt over the Court's press tax jurispru-
dence-much, for instance, about how (if at all) these cases can be recon-
ciled with each other and how (if at all) they are to be squared with the Free
Press Clause. The point of this extended excursion through the press cases
is to do neither. It is to demonstrate the ways in which the Court has
worked through, and indeed for a time strayed from, the basic principle that
a legislature may not (ab)use its taxing power to penalize the exercise of
constitutional rights or to achieve an end that infringes on rights protected
by the First Amendment. This principle is as important in the church-state
context as it is in the free press context, and necessarily bears on the ques-
tion of religious exemptions, tax and otherwise. One must ask whether the
legislature intended to accomplish something other than revenue raising,
i.e., whether the legislature sought to accomplish something indirectly
rather than directly, and then whether this end is forbidden to the legisla-
ture, either because it lies outside the scope of the legislature's powers (as
will be the case with Congress more often than with a state legislature) or
because it runs afoul of a free-standing constraint on the exercise of legis-
lative power (like the First Amendment).

One other aspect of the press tax cases bears on religious tax exemp-
tions. Justice O'Connor suggested in Minneapolis Star that the "granting"
of exemptions provides a legislature with inappropriate leverage over the
exercise of constitutional rights. "[T]he very selection of the press for spe-
cial treatment threatens the press," she wrote,

386-87 (1969).
265. Leathers, 499 U.S. at 450. Justice Marshall (who had written the Ragland opin-

ion) and Justice Blackmun dissented, noting that Leathers marked a significant departure
from the earlier press tax cases. Id at 454.

266. Id. at 453.
267. Id, at 451; see Allied Stores of Ohio, Inc. v. Bowers, 358 U.S. 522, 526-27 (1959)

("The States have a very wide discretion in the laying of their taxes .... [T]he States have
the attribute of sovereign powers in devising their fiscal systems to ensure revenue and fos-
ter their local interests. The States may impose different specific taxes upon different trades
and professions and may vary the rate of excise upon various products.").

268. Leathers, 499 U.S. at 453.
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with the possibility of subsequent differentially more burdensome
treatment. Thus, even without actually imposing an extra burden on
the press, the government might be able to achieve censorial effects,
for '[t]he threat of sanctions may deter [the] exercise [of First
Amendment rights] almost as potently as the actual application of
sanctions.'

269

In other words, the "power to exempt" could be abused, and the First
Amendment protects the press from the potential of abuse.270  This met
with vigorous dissent from Justices Rehnquist and White, who pointed out
that the Court does not ordinarily invalidate legislative power on the theory
that it could be abused.27' In both the press context and the religious con-
text, we must of course be on guard for instances where a legislature has
"granted" tax-exempt status (refrained from taxing) and retained for itself
some degree of discretion in its continuance-discretion which can be (and
then actually is) wielded in a way so as to interfere or obstruct the exercise
of constitutionally protected rights.272 To expand this to encompass all tax

269. Minneapolis Star, 460 U.S. at 588 (quoting NAACP v. Button, 371 U.S. 415, 433
(1963)); see also Benjamin Lombard, Note, First Amendment Limits on the Use of Taxes to
Subsidize Selectively the Media, 78 CORNELL L. REv. 106, 134 (1992) (" [T]he logic of Min-
neapolis Star dictates that a subsidy has at least as great a potential for censorial abuse as
does the direct imposition of a burden on the press. Once the legislature subjects a medium
to a general tax, the state loses any potential leverage with respect to that medium. Any
changes in the taxes on the medium must similarly affect all other businesses also subject to
the tax. By granting a tax subsidy, however, the state can [force] financial dependence on
the medium if the state retains the discretion to remove the subsidy.").

270. See Leathers, 499 U.S. at 458 (Marshall, J., dissenting) ("The nondiscrimination
principle protects the press from censorship prophylactically, condemning any selective-
taxation scheme that presents the 'potential for abuse' by the state.").

271. See Minneapolis Star, 460 U.S. at 601-02 (Rehnquist, J., dissenting); id. at 594,
596 (White, J., concurring in part and dissenting in part).

272. One might make this point about the Bob Jones case, for instance. Bob Jones
Univ. v. United States, 461 U.S. 574, 595-96 (1983) (holding 8 to 1 as a matter of statutory
construction that private schools with racially discriminatory policies are not "charities" for
the purposes of the charitable contribution deduction in 26 U.S.C. § 170 or tax-exempt
status of 26 U.S.C. § 501(c)(3), because these provisions refer to "charity" in the common
law sense of the word, which incorporates national public policy); id at 586 (noting "un-
mistakable evidence that underlying all relevant parts of the Code is the intent that entitle-
ment to tax exemption depends on meeting certain common law standards of charity-
namely that an institution seeking tax exempt status must serve a public purpose and not be
contrary to established public policy"). Professor Whitehead argues that this holding effec-
tively permits the I.R.S. to revoke the tax-exempt status of churches if their religious doc-
trine does not coincide with national public policy. Whitehead, supra note 7, at 556-57.
Although one would assume that the unconstitutional conditions doctrine would prohibit the
I.R.S. from doing so, this is precisely what happened in Bob Jones. Racial discrimination
was deemed incontrovertibly contrary to national public policy, and thus organizations
(even institutions committed to racial segregation for religious reasons, as Bob Jones Uni-
versity itself claimed to be) were to be denied tax-exempt status if they discriminated ra-
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exemptions applicable to entities exercising protected rights, however, is to
eviscerate the legislative power to write tax schemes and to raise revenue.

B. Justice Harlan's Equal Protection Theory

1. Texas Monthly

In 1989 the Court had an opportunity to bring its press tax jurispru-
dence to bear on religious tax exemptions. The fragmented result stands as
a testament to the continuing confusion over the constitutional relevance of
structural choices in a tax code.

Prior to 1984, Texas exempted from sales and use tax all magazine
subscriptions running half a year or longer and classified as second class
mail.273 Texas repealed the exemption in 1984 and began to tax such
magazines just as it taxed other items sold at retail, but continued to exempt
"periodicals published or distributed by a religious faith consisting entirely
of writings promulgating the teaching of the faith, along with books con-
sisting solely of writings sacred to a religious faith.1 274  Before the Su-
preme Court, Texas offered the explanation that it wished to avoid the en-
tanglement it thought inherent in taxation and to avoid any violation of the
Free Exercise Clause. 275 A plurality of the Court noted, however, that
Texas's fears were unfounded; taxation would have violated neither the
Establishment Clause nor the Free Exercise Clause.276

The scheme of course involved no direct subsidy-no violation of the
tax-and-spend prohibition of the Establishment Clause (assuming it appli-
cable to the states). We can lay aside as mooted by history the question
whether the scheme should have been sustained as the state's own determi-

cially. A variation on Bob Jones might be an I.R.S. decision that "abortion" is contrary to
national public policy, and its subsequent revocation of § 501(c)(3) "tax exempt" status
from any non-profit hospitals and health clinics performing them or mentioning them.

273. Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 5 (1989).
274. Id. at 5-6. Such a provision is commonplace in state tax codes. See, e.g., FLA.

STAT. ANN. § 212.06(b)(9) (1989) (exempting from sales tax sale of" religious publications,
bibles, hymn books, prayer books, vestments, altar paraphernalia, sacramental chalices, and
like church service and ceremonial raiments and equipment"); GA. STAT. § 48-8-3 (1998)
(exempting "sale or use of Holy Bibles, testaments, and similar books commonly recog-
nized as being Holy Scripture").

275. Texas Monthly, Inc., 489 U.S. at 17.
276. Id. at 21 (" [T]he 'routine and factual inquiries' commonly associated with the

enforcement of tax laws bear no resemblance to the kind of government surveillance the
Court has previously held the pose an intolerable risk of government entanglement with
religion."); id. at 18 (Free Exercise Clause); see also Jimmy Swaggart Ministries, 493 U.S.
378, 384-90, 392 (collection of generally applicable sales and use tax from religious organi-
zation did not violate Establishment Clause or Free Exercise Clause).
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nation of the proper treatment of religion, un-addressed by the First as well
as the Fourteenth amendments. The wrinkle here is that religious publica-
tions were clearly treated differently from other publications under the law,
as written. Treated differently, and, indeed, better. The Texas scheme
"benefited" religion insofar as publishers of religious magazines were ex-
empted from a financial burden imposed on publishers of non-religious
magazines. 277 And the scheme was clearly intended to have an effect on
religious publishers qua religious publishers; it was not merely intended to
assist fledgling publishers (Ragland) or to avoid administration of a cum-
bersome or awkward tax (Minneapolis Star) that then simply happened
coincidentally to apply only to religious publications. Given the special
place that religion has under our constitutional scheme, given the existence
of a constitutional amendment addressing both "free exercise" and "estab-
lishment," such a law is worth at least a second look. Given the unassail-
able fact that so-called revenue raising schemes are sometimes designed to
have a secondary effect unrelated to the raising of revenue, or sometimes
even a primary effect unrelated to the raising of revenue, one must pause
here.

Both plurality (striking the scheme) and dissent (which would have
sustained the scheme) thought Walz directly on point.27 The plurality took
Walz to approve benefits flowing to religious organizations if and only if
such benefits also flow to a large number of non-religious organizations. 27 9

The dissent contended, however, that "[t]his is not a plausible reading of
the opinion." 280 Instead, Walz was based on the principle of "accommo-
dation"; it was, Justice Scalia wrote "just one of a long line of cases in
which we have recognized that the government may (and sometimes must)
accommodate religious practices and that it may do so without violating the
Establishment Clause."281

277. Consistent with Professor Surrey's theories, the plurality characterized this as a
subsidy. See Texas Monthly, Inc., 489 U.S. at 14 ("Every tax exemption constitutes a sub-
sidy that affects nonqualifying taxpayers, forcing them to become 'indirect and vicarious
donors."') (quoting Bob Jones Univ., 461 U.S. at 591).

278. See id. at I 1 (plurality) (Brennan, Marshall, Stevens, JJ) (Walz is "the case most
nearly on point") (striking the scheme); id. at 33 (dissent) (Rehnquist, CJ, Scalia, Kennedy,
JJ) (Walz is "in all relevant respects identical") (voting to sustain the scheme).

279. See id. at 11-12 (suggesting Walz would have turned out differently if the property
tax in question had not been available to "a wide array of nonprofit organizations"); see
also id. at 11 ("The provision of benefits to so broad a spectrum of groups is an important
index of secular effect.") (citing Widmar v. Vincent, 454 U.S. 263, 274 (1981)).

280. Id. at 36 (Scalia, J., dissenting).
281. Id. at 38. This principle, he wrote, supports the exemption of "religious groups

(and only religious groups) from Title VII's antidiscrimination provisions," id at 39, as
well as the parsonage exclusions in the various state income tax codes and the federal in-
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Walz, however, was not on point. The Texas scheme and the New
York scheme were structured differently, had different purposes, and had
very different effects. The explicit goal of the Texas legislation was "ac-
commodation of religion"-no other goal seems even plausible-in the
sense of relieving religion (qua religion) from a burden imposed on others,
so as to further the constitutional value of free exercise and to avoid any
troubling (if not particularly constitutionally problematic) entanglement
between state and religion. The property tax exemption at issue in Walz
had been carved, since the beginning, for churches and for other nonprofit
entities. And although various explanations have been offered over time-
in New York and elsewhere-for such arrangements, they largely relate
(and, in New York, did relate) to the things that churches and nonprofits
have in common with each other--e.g., the social benefit they are deemed
to provide and the extra hardship that taxation might cause in light of their
low coffers. In short, the New York scheme embraced both churches and
other nonprofit organizations and was justified by an explanation reasona-
bly and fairly related to what such entities had in common. This makes the
Walz scheme unlikely to be a situation of legislative "accommodation of
religion" and thus, very much unlike the Texas Monthly scheme. 2

Justice White offered an attractive alternative in his short concurrence.
He believed the Texas scheme violative of the free press clause and wrote
that Ragland was "directly applicable here." 283 In his view, both the Texas
scheme and the Arkansas scheme in Ragland were flawed because they
differentiated between publications on the basis of content for tax purposes,
in violation of the Free Press Clause.284 (Of course, the Free Press Clause
does not "absolutely" forbid legislative distinctions carved by content, any
more than the Free Speech Clause "absolutely" forbids content-based dis-
crimination. 5 There may well be a presumption against the constitution-
ality of both, but it does not end the inquiry to observe that the Texas leg-
islature had differentiated by content.) The schemes, however, are
distinguishable on the point of the legislature's purpose: Arkansas claimed
to be concerned about financially-struggling magazines and to have se-
lected by topic (choosing those it viewed as likely to be struggling) as a

come tax code, id. at 33 n.3.
282. A Texas Monthly-like variation of Walz would have been a state property tax ex-

emption available only to churches, in the name of" accommodating" religion.
283. Texas Monthly, Inc. 489 U.S. at 26 (White, J., concurring).
284. It is worth noting, however, that Justice Marshall's opinion in Ragland purported

to strike the Arkansas scheme without regard to the fact that it distinguished by content, see
supra, and that Justice Marshall did not join Justice White's concurrence. Id.

285. See id. at 44-45 (Scalia, J., dissenting); see generally, id. at 27 (Blackmun and
O'Connor, JJ., concurring).
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proxy for conducting individualized inquiries;28 6 Texas claimed nothing
more than to be selecting religious magazines as such and because they
were religious.28 7 Thus, Ragland is not on point. But Justice White's point
is well-taken.

Ultimately the question at the heart of the Texas Monthly discord is
the extent to which government may deliberately exempt religion (religious
organizations, religious persons, and religious publishers) from burden-
some laws. Might-for instance-a religion-only exemption raise legiti-
mate and troubling questions about government endorsement or approval of
religion? Might it at some point cross some sort of "line" into an imper-
missible preferencing of religion over non-religion? What is one to do
about the possibility that "other entities" (non-religious ones) may in some
instances be able to articulate a plausible reason for being included within
the scope of such an exemption (a plausible reason in the form of a show-
ing that in some way they are "relevantly similar")?

When the legislature carves an exemption in the name of accommo-
dation and means in particular to further the free exercise of religion (rather
than to further the separation of church and state), the answer may well lie
in Justice Harlan's opinion in Welsh v. United States, and specifically his
theory of the "equal protection mode of analysis" required by the Estab-
lishment Clause.2"8 In concluding that the Establishment Clause required
conscientious objector status to be extended to Elliott Welsh-whose ob-
jection to military service stemmed from a "belief in and devotion to good-
ness and virtue for their own sakes" and a conclusion that war is "unethi-
cal" 289-Justice Harlan wrote that (a) "the critical question is whether the
scope of legislation encircles a class so broad that it can be fairly concluded
that [all groups that] could be thought to fall within the natural perimeter
[are included]"; and (b) the radius of the conscientious objector statute was
"the conscientiousness with which an individual opposes war in gen-
eral."290 And, thus, if the exemption were to be applied, it would necessar-
ily (logically, and fairly) include individuals "whose beliefs emanate from
a purely moral, ethical, or philosophical source."29' Anything else would
be, in Harlan's terms, a "religious gerrymander." 2 92

286. Ragland, 481 U.S. at231.
287. Texas Monthly, Inc., 489 U.S. at 5.
288. 398 U.S. 333, 356. (1970).
289. Id. at 338.
290. Id. at 357.
291. Id. at 358.
292. Id. at 357; see also City of Boerne v. Flores, 521 U.S. 507, 537 (1997) (Stevens,

J., concurring) (RFRA violates Establishment Clause because "the statute has provided the
Church with a legal weapon that no atheist or agnostic can obtain," which amounts to "gov-
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The equal treatment inquiry is, by necessity, a case-by-case inquiry
and a relatively intuitive one. It involves an examination of the legisla-
ture's purpose in carving a religious exemption in the first instance, and an
inquiry into whether there exist other entities who are relevantly similar
(given the legislature's purpose or given the logical and fair radius of the
exemption), such that exempting them would serve effectively the same
purpose and thereby avoid any implicit preferencing of religion over non-
religion.293 This principle ultimately echoes the lessons of Grosjean and
Bailey: if the legislature, under the guise of exercising its power to raise
revenue, seeks to achieve other goals, those other goals should be inde-
pendently measured against the Constitution. This is why the "equal pro-
tection" concept is helpful in the exemption context; it requires an exami-
nation of the categories created and the lines drawn by the legislature and
an examination of the legislative motive in so doing.294 This is consistent
with the notion of equal treatment (in the sense of not preferring religion to
lack thereof, as well as not preferring one religion to another) that weaves
throughout the history and theory of the Establishment Clause. If the leg-
islature exempts churches from property tax and claims to be doing so in
order to avoid administration of an "income" tax on a "nonprofit" entity,
then surely the Kiwanis Club and the local YMCA should be similarly ex-

emnment preference for religion, as opposed to irreligion"). An analogy can be drawn be-
tween the selective service exemption at issue in Welsh and Seeger and § 1402 of the Inter-
nal Revenue Code. Section 1401 of the Code imposes a tax on the self-employment income
of individuals. 26 U.S.C. § 1401 (1994). Section 1402(g) provides an exemption to taxpay-
ers conscientiously opposed on religious grounds to accepting the benefits of any public or
private insurance scheme, if certain requirements are met. Id. § 1402(g) (1994). Among the
requirements: the taxpayer must be a member of a "recognized religious sect" and he must
adhere to its "established tenets or teachings" regarding the inappropriateness of accepting
such benefits. Id The exemption is thus not available to a person with identical religious
beliefs who does not belong to a "recognized religious sect" with "established tenets" on
the exact point, see, e.g., May v. Commissioner, 71 T.C.M. (CCH) 2498 (1996), nor is it
available to a Welsh-like conscientious objector, see, e.g., Hughes v. Commissioner, 81 T.C.
683, 683-84 (1983) ("the basis of [his] moral and conscientious objection is not a theistic
one or one arising out of a belief in a supreme being or a higher moral authority, but.., his
deeply felt, personally held moral beliefs transcend philosophy, religion, theology, or poli-
tics, and occupy in his own mind a position parallel to that set of beliefs held by persons
with a belief in God or supreme being, who would otherwise qualify for the exemption un-
der the Code") (stipulation of the parties). It is difficult to envision this narrowly carved
exemption (preferring some religions to others and preferring religious objectors to secular
moral objectors) surviving a Harlanesque review for religious preferentialism.

293. For an elaborate argument that "the Establishment Clause 'right' is essentially
one of equal treatment with respect to religious belief or nonbelief, exercise or nonexer-
cise," and "equal" protection of the free exercise of religion, see Paulsen, supra note 77, at
324-25.

294. See Washington v. Davis, 426 U.S. 229,239-40 (1976).
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empted. If instead the legislature exempted churches from income tax only
because it believed that to do so would further the separation of church and
state, then logically there would be no need to include the Kiwanis Club.

In Texas Monthly, no obvious party lays claim to an equal exemption
grounded in Welsh, except-perhaps-an entity like the Ethical Culture
Society (an organization devoted to questions of "right conduct" and
"ethics") if it were to produce and sell pamphlets or lay out its creed in
book form. But then one might ask whether the works of Aristotle should
be exempt from sales tax, and whether the novels of Ayn Rand should be
exempt from sales tax, as both seek to address basic questions about how
one should live one's life and what values are fundamental. The Ethical
Culture claim seems less convincing than Elliott Welsh's claim. But it is
certainly more easy to imagine a plausible Welsh claim in the Texas con-
text than to imagine one in the context of, say, a federal armed forces uni-
form exemption permitting the use of yarmulkes, turbans, and other relig-
ious headwear. It is difficult to imagine who might plausibly claim an
adequately "similar" situation.295

2. An Application

The Federal Unemployment Tax Act (FUTA),296 establishes a coop-
erative federal-state unemployment taxation and compensation scheme
whereby federal and state government levy a tax on employers, whose em-
ployees are then entitled to collect unemployment compensation should the
need arise.297 Under FUTA, the federal government imposes an excise tax
on those employers who pay wages to employees in covered employ-
ment.298 It also grants a ninety percent credit (toward that federal excise
tax) for payments made by the employer into a federally-approved state-run

295. If one accepts the proposition that in some instances the Establishment Clause and
the equal protection clause require the government to sweep within the scope of a so-called
religious exemption persons or entities with a Welsh-like claim of sufficient similarity given
the purpose of the exemption and its natural scope, then one must consider the possibility
that in some instances the tax-and-spend prohibition must also extend to such organizations
and persons. That is, presumably a person cannot be forced to contribute three pence to the
propagation of (the advocacy of, the preaching of) the teachings of Ayn Rand or the ethical
writings of William Bennett. If it is true, as Madison wrote, that the care of souls is not
entrusted to the civil magistrate, then government has no business advocating Aristotle's
notion of the virtuous life.

296. 26 U.S.C. §§ 3301-11 (1994).
297. See Stewart Mach. Co. v. Davis, 301 U.S. 548, 585 (1937) (sustaining scheme

against Tenth Amendment challenge); California v. Grace Brethren Church, 457 U.S. 393,
396-98 (1982) (detailing a history of FUTA).

298. 26 U.S.C. § 3301 (1994).
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unemployment compensation scheme.299 FUTA provides minimum stan-
dards for a state scheme: a participating state must cover certain organiza-
tions, but as to others, it may levy unemployment compensation taxes on
such organizations and provide unemployment compensation to their em-
ployees, as it sees fit.3" At present, the scheme permits states to decline
coverage to several segments of the labor force, including persons em-
ployed by churches, employees of very small nonprofit organizations,
elected state officials, and inmates at penal institutions."' Generally
speaking participating states must cover nonprofit organizations; however
they need not cover religious employers.

The Rhode Island state-run federally-approved unemployment com-
pensation scheme was recently the subject of an unsuccessful Establish-
ment Clause challenge. 0 2 In Rhode Island, churches and individual par-
ishes may choose whether to be exempt from the state's unemployment
compensation scheme, but § 501(c)(3) entities may not choose.0 3 Rather,
the participation of § 501(c)(3) entities is mandatory, although each may
choose to "self-insure" with substantial regulatory oversight.304 The Sal-
vation Army, for instance, which is considered a church, may choose-and
has chosen-to be exempt. A non-religious non-profit employer in Rhode
Island performing substantially the same functions and services as the Sal-
vation Army-if indeed there is such an entity--could not similarly choose
to be exempt.30 '

299. 26 U.S.C. § 3302 (1994).
300. 26 U.S.C. §§ 3304, 3309 (1994).
301. Id.
302. Rojas v. Fitch, 127 F.3d 184, 188 (1st Cir. 1997), cert. denied, 118 S. Ct. 2341

(1998). Rhode Island's unemployment compensation scheme can be found at R.I. GEN.
LAWS §§ 28-42 to 28.44 (1997).

303. R.I. GEN. LAWS §§ 28-42 to 28.44 (1997).
304. R.I. GEN. LAWS §§ 28-42 to 28.44 (1997).
305. A religious organization in Rhode Island is unlikely to bring any sort of challenge

to this scheme, of course, since it has the option to participate or not, as it sees fit. A tax-
payer (whether a citizen paying general state taxes or an employer paying the specific un-
employment compensation tax) would have little reason to complain, since employees of
exempt organizations are not entitled to collect unemployment compensation. Nor, then,
would such a person have standing to argue a violation of the Establishment Clause's tax-
and-spend prohibition. The scheme clearly involves no expenditure of tax funds. But one
can easily imagine legitimately aggrieved parties: General Motors, a for-profit organization,
noting that it is obligated to participate in a government-run insurance scheme when it might
prefer to self-insure (like non-profits) or to have the choice of entirely opting out (like re-
ligious non-profits); Planned Parenthood, a non-profit organization, arguing that although
offered the option of self-insuring, it is denied the option of exemption that is afforded to
religious non-profits; the local homeless shelter, also non-profit and performing some of the
same functions as the Salvation Army, arguing that it is relevantly similar and entitled ac-
cordingly to opt out; or even an employee of the Salvation Army, arguing that she was de-
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One thing that makes the federal scheme particularly interesting is the
complicated thirty-year history of FUTA exemptions. Prior to 1970, all
"religious, charitable, educational, or other tax-exempt organization[s]"
were exempt from FUTA.3°6 They were not required to pay the federal ex-
cise tax and only paid a state tax if the state's program went beyond the
federal program.0 7 Congress revised FUTA in 1970, maintaining the §
3306(c)(8) exemption for nonprofits from the federal excise tax, but now
requiring nonetheless under § 3304(a)(6)(A) that state plans cover them.3" 8

In 1970 Congress also enacted § 3309(b) which exempted from mandatory
state coverage several classes of employees, including religious and educa-
tional employees (composed of employees of churches or primarily relig-
ious organizations, ministers and members of religious orders, and those in
the employ of a school which was not an institution of higher education).
Then, in 1976, Congress eliminated the educational employee exemp-
tion.30 9 The present scheme includes a variety of exemptions in addition to
the exemption for religious organizations, but it has been argued that in
revoking exemptions over time, Congress studiously avoided revoking the
religious exemption.31 0 Herein, it is argued, lies proof of an emergent leg-
islative intent to "favor" religion.

The claim that the federal government has impermissibly allowed the
state governments to do as they see fit with respect to religious employers
is an unpalatable argument at best, especially given the federalist interpre-
tation of the Establishment Clause. But what of the claim that the federal
government is violating the Establishment Clause because, despite repeat-
edly amending the scheme over time, it continued to preserve an exemption
from mandatory coverage for religious employers? On different facts, this
might be a plausible claim. If New York steadily repealed its property tax
exemptions until the only one left were the religious one, Walz would sud-
denly look very different. Perhaps New York would answer that it felt it
could no longer afford the sweeping property tax exemptions it had tradi-
tionally offered, but that it preferred to "steer clear" of church land and
enmeshing itself in a dispute with local churches. The question that Rojas
asks is whether we treat Walz-Rojas (exemptions repealed until only church

nied unemployment compensation by the state government simply because her employer
was a church and was therefore allowed to choose that its employees not be insured. It is
the latter plaintiff that emerged to challenge the scheme.

306. Grace Brethren Church, 457 U.S. at 397.
307. Id.
308. Id.
309. Id.; see 26 U.S.C. § 3309(a)(1) (1994).
310. Grace Brethren Church, 457 U.S. at 397.
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exemption left) differently from Walz-Texas Monthly (only church exemp-
tion to begin with). The answer is probably not. Obviously the final prod-
uct is the focus of the constitutional inquiry. And the legislative purpose
will weigh in, appropriately, in both scenarios. The most the federal gov-
emnment's "exclusion from mandatory coverage" accomplishes (i.e., the
extent of its effect) is the delegation of the decision (coverage or not) to the
state level. If the scheme is to fall on First Amendment grounds, then,
surely it is to fall at the state level.

One can imagine a fairly coherent explanation for a three-tiered classi-
fication scheme at the state-level-the distinction between for-profits and
non-profits stemming from the need to reduce administrative burdens and
the need for flexibility in the case of institutions with high turnover, small
staffs, and less-than-stellar accounting practices-and the distinction be-
tween religious non-profits and other non-profits stemming from a desire to
afford flexibility to religious institutions that might prefer for religious rea-
sons not to participate in mandatory government-run insurance schemes
(i.e., "accommodation"). The question must ultimately be whether the
distinction between religious non-profits and non-religious non-profits can
stand; whether-assuming at least some accommodation (in the sense of
exemption from burden imposed on others) is permissible even when not
required by the Free Exercise Clause-there exists an entity that might be
able to articulate a Harlan-Welsh claim of religious gerrymandering in the
Rhode Island scheme and make a plausible claim for similar treatment. A
homeless shelter and a non-profit clinic cannot make a plausible Welsh
claim because they are not relevantly similar: the legislature's purpose was
to accommodate religious organizations that prefer for religious (conscien-
tious) reasons not to participate in insurance schemes.31

1

311. For an example of a religion-only exemption sustained by the courts, see Cohen v.
City of Des Plaines, 8 F.3d 484, 491 (7th Cir. 1993) (sustaining zoning ordinance that re-
quired operators to day-care centers to obtain special use permits before operating in single-
family residential district and that exempted churches running non-profit day-care centers
from permit requirement). This arrangement, the Court of Appeals wrote, did not establish
religion any more than did the property tax exemption of issue in Walz. Id. at 490. Noting
that care and instruction of the young is often deemed vital by a church, the Seventh Circuit
reasoned that Des Plaines intended to minimize government meddling in religious affairs
and in the decisionmaking process of religious organizations. Id at 490. Especially given
the implication of the Free Exercise Clause (in the right of religious organizations to educate
their young) and in the absence of what the court called a "subsidy" (in the form of a dis-
cernible increase in everyone else's tax bill to compensate), the arrangement was deemed
benign both in purpose and effect. Id. at 491. The Court of Appeals did not have occasion
to address whether other entities would properly belong within the scope of the exemption,
but it seems unlikely given the hybrid nature of the free exercise interests.

The North Carolina Supreme Court recently invalidated a statute exempting from the
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CONCLUSION

Churches and others exercising special First Amendment rights are
not immune to the ordinary burdens or benefits of belonging to civil soci-
ety. However, we clearly stand on a precipice with respect to the notion
that "incidental benefits" may permissibly accrue to religious institutions.
Although absolute separation is unworkable, our ever-expanding concept of
government cannot, consistent with the vision of the framers of the Estab-
lishment Clause, justify an infinitely expanding collection of permissible
incidental benefits. The Establishment Clause must ultimately place some
brakes on this process.

The traditional direct aid prohibition of the Establishment Clause is
not implicated by the typical exemption of a church from state or federal
property and income tax. The tax-and-spend prohibition of the clause is
narrow; it does not and can not extend to exemptions from financially bur-
densome schemes (taxation or otherwise). The future of the Establishment
Clause does not lie in expanding this prohibition-which is strict (not even
"three pence") but limited in scope-to encompass Professor Surrey's tax
expenditures. The possibility of a federalist non-interference interpretation
of the clause (and a narrow reading of how, if at all, the Fourteenth
Amendment might have meant to apply the clause to the states) is probably
forever banished to the scrap heap of historical could-have-beens. How, if
at all, this approach can be resurrected (or even "acknowledged") within
the constraints of our present jurisprudence, with any doctrinal integrity, is
unclear. This may be another challenge for the Clause's future.

It is the primary thesis of this article that religious tax exemption
schemes should be scrutinized with both "purpose and effect" analysis and
an "equal treatment" principle in mind. It is the notion that the clause, or
some combination of the Clause and the Fifth or Fourteenth Amendments,
prohibits the favoring of religion over non-religion. The difficult task of
determining when and to what extent others are "similarly situated" and
must be "similarly treated" remains to be explored, and perhaps the most

property tax base "not all bona fide nonprofit homes for the aged but only homes for the
aged owned by religious or Masonic bodies." In re Appeal of Springmoor, Inc., 498 S.E.2d
177, 182 (N.C. 1998) (striking down N.C. GEN. STAT. § 105-275(32) (1998)). The exclu-
sion was said to promote and encourage homes for the aged, sick, and infirm. Id. at 184.
This, the court held, for reasons largely identical to those outlined in the text, "results in the
favoring of the religious over the secular." Id. "Religiously affiliated homes are singled
out," the court wrote, "for a tax benefit denied to others that are similarly capable of carry-
ing out the secular objectives" in question. Id. Not at issue in the case was the statutory
framework exempting property used for "educational, scientific, literary, cultural, charita-
ble, or religious purposes." Id. at 181, (citing N.C. GEN. STAT. § 105-278.3), and calling
that framework "equivalent to that challenged in Walz."
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vexing questions relate to the concept of accommodation-what the word
means, and whether (and to what extent) the practice is permitted. When a
legislature means to further distance government from religion, one can
hardly claim an Establishment Clause violation. But when a legislature
means to further, or to assist, free exercise, one must be on one's guard for
precisely the sort of institutionalizing favoring of religion that the framers
sought to preclude with a wall of separation. It is only in this way that the
wall of separation between church and state will protect both religious lib-
erty and our secular government.




