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The Plaintiffs' Bar Cannot Enforce the
Laws: Individual Reliance Issues Prevent

Consumer Protection Classes in the
Eighth Circuit

I. INTRODUCTION

If the plaintiffs' bar were considered an industry, with annual revenue of
almost $40 billion, it would be twice the size of Coca-Cola and 50% larger
than either Intel or Microsoft.' The large revenue has contributed to ever-
higher tort litigation costs, especially for corporations. As a whole, costs

2resulting from tort litigation in the United States exceed $250 billion a year;
tort claims against corporations account for $161 billion of those costs.3

Though many of these cases have merit, many commentators suspect rampant
abuse in the system. Specific to consumer fraud claims, Professor Scheuer-
man has noted that many consumer fraud class actions provide negligible
relief to the plaintiff class.4 For instance, in one case plaintiffs were awarded
coupons for free bottled water as a result of a finding that they were deceived
in that the water they purchased was not "spring water" as it was advertised.
As relief, the plaintiffs received coupons for something they alleged they did

1. Found. for Fair Civil Justice, The FFCJ Legal Reform Speaker's Resource: A
Comprehensive Collection of Facts and Insights Related to Legal Reform ch. 5, p. 1
(2009), http://www.legaIreforminthenews.com (follow "Speakers Resource" hyper-
link; then follow "Chapter 5: The Plaintiffs' Bar" hyperlink). This number comes
from an underlying assumption that 19% of tort costs are revenue for the plaintiffs'
bar. Id. at ch. 3, p. I chart "How Tort Costs Are Spent" (follow "Speakers Resource"
hyperlink; then follow "Chapter 3: Lawsuit Abuse Costs") (quoting Richard H. Nico-
laides, Jr., U.S. Tort Reform and the Implications on Insurance Risks Within the U.S.
Market, Presentation to the Non-Life Insurance Institute, The General Insurance As-
sociation of Japan in Tokyo, Japan 5 (July 15, 2004) (transcript available at
http://www.Iegalreforminthenews.com/Reports/Nicolaides%201nsurance%20Risks%2
07-2004.pdf)).

2. TOWERS PERRIN, 2008 UPDATE ON U.S. TORT COST TRENDS 5-8, available at
http://www.towersperrin.com/tp/getwebcachedoc?webc=USA/2008/200811/2008 tor
t costs trends.pdf. (This figure includes three components: benefits paid or expected
to be paid to third parties, defense costs, and administrative expenses.).

3. Id. at 7 tbl.4.
4. Sheila B. Scheuerman, The Consumer Fraud Class Action: Reigning in

Abuse by Requiring Plaintiffs to Allege Reliance as an Essential Element, 43 HARV. J.
ON LEGIS. 1, 9-10 (2006).

5. Id. at 9.
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28SSOURI LAW RE VIEW

not want in the first place. The attorneys, on the other hand, received $1.35
million under the settlement agreement.6

Many scholars have argued more generally that the class-action system
7in the United States is broken and allows rampant abuse. One of the con-

cerns raised in commentary is the belief that "the class action was never de-
signed to serve as a free-standing legal device for the purpose of 'doing jus-
tice,' nor is it a mechanism intended to serve as a roving policeman of corpo-
rate misdeeds or as a mechanism by which to redistribute wealth."8 Essen-
tially, critics argue the class action mechanism often results in "[u]nwarranted
[l]itigation" and "[j]udicial [b]lackmail," influences litigation outcomes, and
allows plaintiffs' counsel to receive extraordinary benefits while the class
members receive little.9 Victor Schwartz has described the leverage created
by class actions as "legal extortion" and "legal shakedowns" because he be-
lieves that class action attorneys, by bringing large lawsuits regardless of
merit, drive down stock prices and force settlements.' 0 Judge Richard Posner
also has noted the difficult choice facing a corporate defendant - either risk
the company on a single jury trial or settle regardless of any legal liability."

These commentators believe that the tort system should be striving to
make plaintiffs whole after they have suffered a wrong, not serving as a regu-
lator of the public good. Though the commentators' claims are strong, if not
extreme, there is no doubt that waste results when major corporations have to
spend millions a year to defend massive class actions based on spurious alle-

-12gations.
Class actions arising under consumer protection statutes are an area of

particular concern. This is due in part to the widespread use of these claims -
approximately one-third of class actions against business defendants contain a
consumer claim.'3 Many consumer protection statutes also allow for relaxed
proof - compared to common law fraud claims - on issues like reliance and

6. Id.
7. See Scheuerman, supra note 4; Martin H. Redish, Class Actions and the

Democratic Difficulty: Rethinking the Intersection of Private Litigation and Public
Goals, 2003 U. CHI. LEGAL F. 71; Victor E. Schwartz et al., Federal Courts Should
Decide Interstate Class Actions: A Call for Federal Class Action Diversity Jurisdic-
tion Reform, 37 HARV. J. ON LEGIS. 483 (2000). For a discussion of recent changes in
class action litigation, including the Class Action Fairness Act of 2005, see Howard
M. Erichson, CAFA's Impact on Class Action Lawyers, 156 U. PA. L. REv. 1593
(2008).

8. Redish, supra note 7, at 74.
9. Schwartz et al., supra note 7, at 489-95.

10. Id. at 484 (footnote omitted).
11. In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1299 (7th Cir. 1995).
12. Some examples discussed below include suits based on the type of sweetener

used in fountain soda and another involving windshield wipers that fail after more
than 100,000 miles of use. See infra Part 1I.C.

13. Scheuerman, supra note 4, at 3-4.
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2010] INDIVIDUAL RELIANCE PREVENTS CONSUMER CLASS

intent. Essentially, these statutes often purport to view a violative action or
practice as the harm, irrespective of any actual damage to an individual.

That said, a common thread in the judicial application of consumer pro-
tection statutes (commonly referred to as consumer fraud statutes) has been
for courts to require a plaintiff to show something more than only the pres-
ence of a deceptive or unfair act; some courts have required a level of causa-
tion to be established between the complained of practice and an injury. Most
statutes, however, do not expressly require that the plaintiff prove any re-
liance, and the courts generally have not required it. Difficulty arises, though,
when a class action is brought under a consumer protection statute by plain-
tiffs who were allegedly injured by a deceptive practice but who either did
not rely on the practice or relied on it in different ways. Since Federal Rule
of Civil Procedure 23(b)(3) requires common facts to predominate over indi-
vidual ones, courts must determine whether the relevant common fact is only
that the violative practice caused the damage to class members or that the
violative practice caused the damage to class members in the same way.

In 2008, the United States Court of Appeals for the Eighth Circuit con-
sidered this issue in In re St. Jude Medical, Inc., Silzone Heart Valves Prod-
uct Liability Litigation (In re St. Jude) and found that Minnesota's statute
barring deceptive business practices required similar causation among class
participants to permit certification.14 Specifically, the court found that differ-
ing degrees or types of reliance among the plaintiffs was fatal to certification
because the proof of causation would require examining the differing reliance
of the plaintiffs, and thus individual issues would predominate. This re-
quirement of similar reliance came despite significant authority in Minnesota
that said no reliance was required for individual plaintiffs. Regardless, the
Eighth Circuit determined that the violative practice must cause damage to
the class members in the same way for a class action to be appropriate.
Going forward, it is more likely that plaintiffs will have to show common
causation, including the same or similar reliance, between an alleged unfair
business practice and their injury to recover under state consumer fraud sta-
tutes in federal court.

This Note will specifically consider the implications of In re St. Jude on
class certification sought under the Missouri Merchandising Practices Act
(MMPA) in federal court. Though Missouri case law does not require re-
liance to be shown to bring an individual action under the MMPA,18 federal

14. 522 F.3d 836, 840 (8th Cir. 2008); see also infra Part Ill.A. For a discussion
embracing this decision, see Drug and Device Law, http://druganddevicelaw.blogspot.
com/2008/04/st-jude-is-heavenly.html (Apr. 14, 2008, 6:16 EST).

15. In re St. Jude Med., Inc., 522 F.3d at 840.
16. Id. at 839 (discussing Group Health Plan, Inc. v. Philip Morris, Inc., 621

N.W.2d 2 (Minn. 2001)).
17. Mo. REv. STAT. §§ 407.010-.130 (2000 & Supp. 2008).
18. See Schuchmann v. Air Servs. Heating & Air Conditioning, Inc., 199 S.W.3d

228, 233 (Mo. App. 2006).
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courts likely would require a showing of causation in which common facts of
reliance exist in the class context. This is true, in part, because of the similar-
ities in the Missouri and Minnesota statutes. Further, even though the Su-
preme Court of Missouri is the final arbiter of Missouri law, the MMPA
adopts the Federal Rules of Civil Procedure for class actions.19 Thus, any
interpretation of Rule 23(b)(3)'s requirements should control class certifica-
tion in Missouri courts as well. At bottom, this will result in more classes
being refused certification in federal court under consumer fraud statutes.

This Note will proceed by looking at the development of consumer pro-
tection statutes generally and then examine Missouri's adoption and expan-
sion of the MMPA.20 Next, it will consider cases from Minnesota, Arkansas,
and Missouri in order to establish that the Eighth Circuit has taken a consis-
tent approach in requiring common causation in consumer protection statutes,
despite some differences between the underlying state statutes. 21 Finally, the
Note will contend that nothing in the MMPA would lead to a different result
in Missouri than the Eighth Circuit reached in In re St. Jude.22

II. LEGAL BACKGROUND

A. Expansion and Purpose of Consumer Protection Statutes

Prompted by the shortfalls of the rule of caveat emptor, early consumer
protection statutes centered on accurate determinations of weights and meas-
ures. These laws were around as early as the Justinian Code23 and the Bi-
ble. But, until the last 100 years, little change took place in the field. How-
ever, in 1906 Upton Sinclair published The Jungle and described the terrible
conditions of a sausage factory in Chicago.25 That book and a federal inves-
tigation prompted President Theodore Roosevelt to begin efforts to increase
consumer protection in the United States.26 As a continuation of Roosevelt's
efforts, the Federal Trade Commission (FTC) was established in 1914 and
given the power to control "unfair methods of competition" that injured other

19. Mo. REv. STAT. § 407.025.3 (Supp. 2008).
20. See infra Part II.
21. See infra Part Ill.
22. See infra Part IV.
23. James F. Bush, Science and the Adulteration of Food and Other Natural

Products in Ancient Rome, 57 FOOD & DRUG L.J. 573, 585 (2002); LESLEY ADKINS &
Roy A. ADKINS, HANDBOOK TO LIFE IN ANCIENT ROME 195, 313 (1994).

24. Richard H. Hiers, Biblical Social Welfare Legislation: Protected Classes and
Provisions for Persons in Need, 17 J.L. & RELIGION 49, 61 (2002).

25. See UPTON SINCLAIR, THE JUNGLE (Cambridge Press 1971) (1906).
26. Phillip Kurata, Consumer Protection Has Deep Roots in U.S. History: Social

Critics Blaze Trails to Government Oversight (Oct. 9, 2007), http://www.america.
gov/st/usg-english/2007/October/20071009171007liameruoy0.6069757.html.
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2010] INDIVIDUAL RELIANCE PREVENTS CONSUMER CLASS

business or competition generally. 27 Then, in 1938, the FTC was given pow-
er to "protect consumers from 'unfair and deceptive trade practices."' 28 But
even after the agency had this power, it "did little to stop manufacturer misre-
presentations."29

Real consumer protection from deceptive practices did not begin to take
hold until the 1960s.30 In 1962, President John F. Kennedy called upon Con-
gress to provide more protection to consumers. He listed four consumer
rights that should be protected: (1) the right to safety, (2) the right to be in-
formed, (3) the right to choose, and (4) the right to be heard.3' To effectuate
these goals, President Kennedy urged Congress to enact the Consumer Pro-
tection Act, which would both strengthen existing programs and create new

protections for consumers.32 Despite the eventual enactment of the stronger
federal legislation during the 1960s,33 the FTC was described in 1969 as
"rudderless; poorly managed and poorly staffed; obsessed with trivia; politi-
cized; all in all, inefficient and incompetent." 34

Against this backdrop, many states began to enact consumer protection
statutes of their own, and today every state has a statute that prohibits decep-
tive trade practices. 35 As a whole, the statutes have sought to provide a basis
of recovery that does not require the strict showings of common law fraud or
misrepresentation - allowing easier recovery for predatory business practices
aimed at consumers.

B. Missouri Merchandising Practices Act

The original consumer protection statute in Missouri, the Missouri Mer-
chandising Practices Act (MMPA), was enacted in 1967.37 Though there

27. Scheuerman, supra note 4, at 11.
28. Id. at 12.
29. Id.
30. Kurata, supra note 26.
31. Special Message to the Congress on Protecting the Consumer Interest, 1962

PUB. PAPERS 235, 236 (Mar. 15, 1962), available at http://www.america.gov/st/usg-
english/2007/October/20071009171007liameruoy0.6069757.htmi.

32. Id.
33. Scheuerman, supra note 4, at 10 n.57.
34. Id. at 14 (quoting Richard A. Posner, The Federal Trade Commission, 37 U.

Cii. L. REV. 47,47 (1969)).
35. Jean Braucher, Deception, Economic Loss and Mass-Market Customers:

Consumer Protection Statutes as Persuasive Authority in the Common Law of Fraud,
48 ARIz. L. REv. 829, 829 (2006).

36. Id. at 830.
37. William Webster et al., Combatting Consumer Fraud in Missouri: The De-

velopment of Missouri's Merchandising Practices Act, 52 Mo. L. REv. 365, 368
(1987) (containing a comprehensive discussion of the history and development of the
MMPA up to 1987).
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have been several additions and amendments, most of the original Act re-
mains today. In fact, section 407.020, the operative section that proscribes
unlawful business practices, has changed little since the MMPA's original
enactment. 38 One of the most significant changes was the addition of a pri-
vate cause of action as one part of a major expansion of the act in 1973.39
Prior to that expansion, the only available remedies were injunctions or resti-
tution sought by the attorney general after an investigation.40

The MMPA attained most of the broad scope it has today when signifi-
cant additions were made in 1985. For example, the words "unfair practice"
were added to the list of prohibited actions. 4 1 The inclusion of this broad
term served as a catchall provision and allowed the Missouri law to more
closely track the Federal Trade Commission's powers.42 The reach of the
statute also broadened. The jurisdiction of the MMPA was expanded to un-
lawful practices "in or from the state of Missouri."43 After this change, suits
could be brought under the MMPA if a Missouri company were preying on
out-of-state citizens or if an out-of-state company were taking advantage of
Missourians.44 Also, the 1985 amendments allowed actions to be brought
against entities for unfair practices "whether committed before, during or
after the sale, advertisement or solicitation."45 The MMPA previously re-
quired that the practice be "'in connection with' [a] 'sale or advertise-
ment."'46 One year later, the MMPA was expanded to include leases and
offers to lease,47 and, in 2000, section 407.025 was amended to allow civil
actions arising from the sale of real estate.48

As it stands today, the MMPA is meant to "cover every practice imagin-
able and every unfairness to whatever degree." 49 Its goal is "to preserve fun-

38. Mo. REV. STAT. § 407.020 (Supp. 2008) (originally enacted in 1967).
39. Id. § 407.025 (2000) (originally enacted in 1973); see also Webster et al.,

supra note 37, at 376.
40. Webster et al., supra note 37, at 378.
41. § 407.020.1.
42. Webster et al., supra note 37, at 383.
43. § 407.020.1.
44. Webster et al., supra note 37, at 384-85.
45. § 407.020.1.
46. Webster et al., supra note 37, at 385.
47. Mo. REV. STAT. § 407.010 (2000) (amended 1986).
48. H.B. 1509, 90th Gen. Assem., 2d Reg. Sess. (Mo. 2000) (amending §

407.025.1). See Hess v. Chase Manhattan Bank, 220 S.W.3d 758, 768-69 (Mo.
2007). The court was not entirely clear on what brought about this change. Id. The
likely conclusion is that it was a result of the amendment to section 407.025 that sub-
stituted "merchandise" for "goods or services." See H.B. 1509.

49. Ports Petroleum Co. Inc. of Ohio v. Nixon, 37 S.W.3d 237, 240 (Mo. 2001)
(en banc).
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2010] INDIVIDUAL RELIANCE PREVENTS CONSUMER CLASS

damental honesty, fair play and right dealings in public transactions.,,o Sec-
tion 407.020 intentionally has been crafted to be both broad and vague so that
violators cannot evade liability due to "overly meticulous definitions."5 1 It
reads,

The act, use or employment by any person of any deception, fraud,
false pretense, false promise, misrepresentation, unfair practice or
the concealment, suppression, or omission of any material fact in
connection with the sale or advertisement of any merchandise in
trade or commerce . . . in or from the state of Missouri, is declared
to be an unlawful practice.52

To emphasize this scope of coverage, the Missouri attorney general is-
sued a regulation broadly defining an unfair practice as one that "[o]ffends
any public policy, . . . [i]s unethical, oppressive or unscrupulous," or

"[p]resents a risk of, or causes, substantial injury to consumers." 53 This broad
reading appears to encompass not only practices that actually injure consum-
ers but also those that may present a risk of injury. In fact, if the attorney
general seeks an injunction, harm is presumed,54 but more must be shown for
an individual to bring a civil action under the private enforcement provision.

For a plaintiff to bring a private action for damages under the MMPA,
the seller or lessor must have engaged in an unlawful practice "in connection
with the sale."55 Additionally, "as a result" of the seller or lessor's actions,
the customer must have "suffer[ed] an ascertainable loss of money or proper-
ty."56 Beyond this basic structure, however, suits seeking damages on behalf

50. Clement v. St. Charles Nissan, Inc., 103 S.W.3d 898, 899 (Mo. App. E.D.
2003).

51. Schuchmann v. Air Servs. Heating & Air Conditioning, 199 S.W.3d 228, 233
(Mo. App. S.D. 2006).

52. Mo. REV. STAT. § 407.020.1 (Supp. 2008).
53. Mo. CODE REGS. ANN. tit. 15, § 60-8.020(1) (2009).
54. Clement, 103 S.W.3d at 900, n.3; see also State ex rel. Nixon v. Beer Nuts,

Ltd., 29 S.W.3d 828, 837-38 (Mo. App. E.D. 2000).
55. § 407.020.1. The operative language states,
The act, use or employment by any person of any deception, fraud, false
pretense, false promise, misrepresentation, unfair practice or the conceal-
ment, suppression, or omission of any material fact in connection with the
sale or advertisement of any merchandise in trade or commerce . . . in or
from the state of Missouri, is declared to be an unlawful practice.

Id.
56. Mo. REV. STAT. § 407.025.1 (2000) ("Any person who purchases or leases

merchandise primarily for personal, family or household purposes and thereby suffers
an ascertainable loss of money or property, real or personal, as a result of the use or
employment by another person of a method, act or practice declared unlawful by
section 407.020, may bring a private civil action in either the circuit court of the coun-
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of individual plaintiffs do not have to prove the extensive elements required
57for a claim of common law fraud. In fact, there is no requirement of any

reliance by the plaintiff or even intent to commit fraud by the defendant.58

Actions for damages get more complicated when brought on behalf of a
class of plaintiffs. The only statutory requirements are that the unlawful prac-
tice "has caused similar injury to numerous other persons"59 and that the ac-
tion be maintained as if it were brought under Missouri Rule of Civil Proce-
dure 52.08 or Federal Rule of Civil Procedure 23 (Rule 23).60 It is critical to
note, though, that the action only can be brought pursuant to Rule 52.08 to the
extent it is consistent with the federal rule.6 1 So, effectively, Rule 23 controls
class action proceedings under the MMPA. 62 This is a very recent modifica-
tion - a result of a 1999 amendment.63 This critical change makes decisions
by the federal district courts in Missouri and the Eighth Circuit very influenti-
al with respect to how Missouri state courts treat class actions because the
state courts must follow the federal rule. Further, the case law indicates that
Missouri courts treat the two rules as substantially similar: a case interpreting
one is applicable to the other." In general, Rule 23(a) requires numerosity,
typicality, commonality, and adequacy as conditions precedent for certifica-

ty in which the seller or lessor resides or in which the transaction complained of took
place, to recover actual damages.").

57. Schuchmann v. Air Servs. Heathing & Air Conditioning, Inc., 199 S.W.3d
228, 232 (Mo. App. S.D. 2006); see also MO. CODE REGS. ANN. tit. 15, § 60-8.020(2).
In Missouri, the tort of fraudulent misrepresentation has nine essential elements:

(1) a representation; (2) its falsity; (3) its materiality; (4) the speaker's
knowledge of its falsity or ignorance of its truth; (5) the speaker's intent
that it should be acted on by the person and in the manner reasonably con-
templated; (6) the hearer's ignorance of the falsity of the representation;
(7) the hearer's reliance on the representation being true; (8) the hearer's
right to rely thereon; and (9) the hearer's consequent and proximately
caused injury.

Hess v. Chase Manhattan Bank, USA, N.A., 220 S.W.3d 758, 765 (Mo. 2007).
58. Compare § 407.025.1 (MMPA private right of action), with Hess, 220

S.W.3d at 765 (elements of fraud).
59. Mo. REV. STAT. § 407.025.2 (2000).
60. Id. § 407.025.3.
6 1. Id.
62. Dale v. Daimler Chrysler Corp., 204 S.W.3d 151, 163 (Mo. App. W.D. 2006)

(determining that class actions under the MMPA must "be maintained in a manner
consistent with Rule 23").

63. S.B. 1. 92, 111, 129 & 222, 90th Gen. Assem., Ist Reg. Sess. (Mo. 1999)
(amending § 407.025.3). The statute indicates that it can be brought under the Mis-
souri rule as well but only to the extent that the rule is consistent with Federal Rule of
Civil Procedure 23. § 407.025.3.

64. Dale, 204 S.W.3d at 161 (finding that "cases interpreting Rule 23, Rule
52.08 and § 407.025 are essentially interchangeable"). For the sake of consistency
and clarity, the federal rule will be referenced.
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2010] INDIVIDUAL RELIANCE PREVENTS CONSUMER CLASS

tion of a class action. Though all of these can be issues in class actions
under consumer protection statutes, of particular concern in these cases is the
requirement of commonality. Rule 23(b)(3) supplements the 23(a) require-
ment of "questions of law or fact common to the class" with the requirement
that common questions predominate over those that affect individual class
members.66

The interplay of these rules was the focus of a recent Eighth Circuit case
relating to a class action claiming damages under Minnesota's consumer pro-
tection statutes. The following Section discusses recent developments that
indicate a heightened requirement of causation in the Eighth Circuit, which,
in turn, may cause difficulties for those who attempt class actions under the
MMPA.

III. RECENT DEVELOPMENTS

A. Minnesota - The Consumer Fraud Act

Minnesota's version of the MMPA is known as the Consumer Fraud Act
(CFA).67

The CFA bans

[t]he act, use, or employment by any person of any fraud, false pre-
tense, false promise, misrepresentation, misleading statement or
deceptive practice, with the intent that others rely thereon in con-
nection with the sale of any merchandise, whether or not any er-
son has in fact been misled, deceived, or damaged thereby ....

By its express language, the statute purports to have no requirement of
reliance, deception, or damage. However, the statute itself only applies to

injunctions sought by the state attorney general.69 A private right of action is
allowed by a separate statute - Minnesota's private attorney general statute.70

This statute provides for the enforcement of the state's various consumer
protection statutes by an individual through a civil action that can recover
myriad remedies, including damages, costs, attorney's fees, and possible

65. FED. R. Civ. P. 23(a).
66. Id. at 23(b)(3).
67. MINN. STAT. ANN. §§ 325F.68-.70.
68. § 325F.69.
69. § 325F.70.
70. MINN. STAT. ANN. § 8.31(3a) ("In addition to the remedies otherwise pro-

vided by law, any person injured by a violation of any of the laws referred to in sub-
division I may bring a civil action and recover damages, together with costs and dis-
bursements, including costs of investigation and reasonable attorney's fees, and re-
ceive other equitable relief as determined by the court.").

215
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equitable relief.7' Despite the fact that the statute allows private enforcement,
the Eighth Circuit in In re St. Jude determined that more is required for a
private class action than what is explicitly contained in the Minnesota sta-
tute.72

St. Jude Medical produced and marketed the Silzone prosthetic heart
valve.73 Problems existed with the valve, so it was recalled.74 As a result,
individuals from across the country who already had the valve implanted
sued, and their actions were consolidated in Minnesota federal court for pre-
trial proceedings. In 2003, the United States District Court for the District
of Minnesota granted class certification under three Minnesota statutes,76 and,
in 2005, the Eighth Circuit reversed.77 Regarding the "consumer protection
class," the court remanded the case so that the district court could conduct a

78more thorough choice of law analysis. On remand, the district court held
that Minnesota law governed and re-certified the class.79

St. Jude again appealed, arguing that it was an abuse of discretion to cer-
tify the class under Federal Rule of Civil Procedure 23(b)(3). 80 It claimed
that a class action was not the superior method of adjudication because causa-
tion would have to be proven on an individual basis. Particularly, St. Jude
alleged that some patients and doctors had not received any representations
about the heart valve. 82 Further, it contended that the treating physicians
learned about the valve in a variety of ways, including through St. Jude sales
representatives, colleagues, and cardiology conferences.83 Finally, St. Jude
argued that many doctors would testify that they relied on their professional
judgment, rather than a representation from St. Jude, in deciding whether to
implant the valve. 84

The plaintiffs countered by contending that common issues did predo-
minate because the CFA does not require proof of individual reliance.85 In
fact, the statute specifically states that a violation does not require any show-

71. Id.
72. 522 F.3d 836, 839-40 (8th Cir. 2008).
73. Id. at 837.
74. Id.
75. Id.
76. In re St. Jude Med., Inc., No. MDL 01-1396, 2003 WL 1589527, at *17 (D.

Minn. Mar. 27, 2003), rev'd, 425 F.3d 1116 (8th Cir. 2005).
77. In re St. Jude Med., Inc., 425 F.3d at 1123.
78. Id. at 1118, 1121.
79. In re St. Jude Med. Inc., No. MDL 01-1396, 2006 WL 2943154, at *7 (D.

Minn. Oct. 13, 2006), rev'd, 522 F.3d 836, 839-40 (8th Cir. 2008).
80. In re St. Jude Med, Inc., 522 F.3d at 838.
8 1. Id.
82. Id.
83. Id. at 839.
84. Id.
85. Id.
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86
ing that a person was misled or deceived. In addition to an early district
court decision in In re St. Jude, which determined "that proof of reliance is
unnecessary" under the CFA, the Minnesota Supreme Court also had held
previously that proving reliance was not required.

Indeed, in Group Health Plan, Inc. v. Philip Morris Inc. (Group Health)
the Minnesota Supreme Court, in response to certified questions, made an
important distinction89 that the Eighth Circuit embraced in In re St. Jude.90

First, the supreme court noted that there is a distinction in the cause of action
depending on whether the remedy sought is an injunction or damages. 9 1 But
this distinction alone was not determinative. Second, the court focused on the
private attorney general statute that enabled the private civil action and its
language requiring the plaintiff to have been "injured by a violation" of the
consumer protection statute.92 These points, together, led the court to con-
clude that - even though the Minnesota Supreme Court found that the legisla-
ture had eliminated the requirement to plead and prove common law reliance
- the causation element remained.9 3 The Group Health court also concluded
that when the damages alleged were a result of a deceptive business practice,
"as a practical matter," the plaintiffs also had to show reliance on the con-
duct. 94 While trying to illuminate what this means, the court made it clear
that the standard it espoused does not require proof of common law reliance
or strict causation.95 Instead, it held that proof of a legal, or causal, nexus
must be shown through either circumstantial or direct evidence.96 Since it
was outside of the scope of the certified question of the case, the Minnesota
Supreme Court expressly refused to provide "any greater detail" about the
requirement of showing a causal nexus other than to find that it hinges on the
specific allegations and evidence.97

86. MINN. STAT. ANN. § 325F.69(1).
87. No. MDL 01-1396 JRTFLN, 2003 WL 1589527, at *18 (D. Minn. Mar. 27,

2003), rev'd. on other grounds, 425 F.3d 1116 (8th Cir. 2005).
88. Group Health Plan, Inc. v. Philip Morris Inc., 621 N.W.2d 2, 13 (Minn.

2001).
89. Id.
90. In re St. Jude Med, Inc., 522 F.3d at 839-40.
91. Group Health Plan, Inc., 621 N.W.2d at 12.
92. Id. at 13 (citing MINN. STAT. ANN. § 8.31(3a)).
93. Id.
94. Id. ("[W]here ... the plaintiffs allege that their damages were caused by

deceptive, misleading, or fraudulent statements or conduct in violation of the misre-
presentation in sales laws . . . it is not possible that the damages could be caused by a
violation without reliance on the statements or conduct alleged to violate the sta-
tutes.").

95. Id. at 14-15.
96. Id. at 14.
97. Id. at 15.
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In In re St. Jude, the Eighth Circuit applied Minnesota law and read an
arguably larger hurdle for plaintiffs into Group Health. The court determined
that, regardless of the relaxed proof-of-reliance requirement under consumer
protection statutes, the defendant has a right to present evidence negating the
plaintiffs' showing of causation and reliance by establishing that the plaintiffs
did not rely on its representations. The court reasoned, "When such evi-
dence is available, then it is highly relevant and probative on the question
whether there is a causal nexus between alleged misrepresentations and any
injury." 99 Since St. Jude demonstrated its intent to present evidence of indi-
vidual differences in reliance, the court found that individual issues would
dominate the inquiries into both causation and reliance. 00 As a result, class
certification was not proper because the requirements of Rule 23(b)(3) were
not met - that is, common questions would not predominate.' 0 Essentially,
the Eighth Circuit took the relaxed "causal nexus" standard from the Minne-
sota Supreme Court and found that, although plaintiffs had a low bar to meet
in class certification, the defendant could raise that bar by presenting its own
evidence that individual issues would predominate. After the receipt of in-
formation from the defense showing individualized causation, a significant
individualized issue is before the court, and certification of the class is im-
proper.

B. Arkansas - The Arkansas Deceptive Trade Practices Act

Arkansas's consumer protection statute is known as the Arkansas De-
ceptive Trade Practices Act (ADTPA).102 The operative section of the
ADTPA lists a number of trade practices that are deceptive and unconsciona-
ble, but for the purposes of this Note the primary ban is on "[k]nowingly
making a false representation as to the characteristics, ingredients, uses, bene-
fits, alterations, source, sponsorship, approval, or certification of goods or
services or as to whether goods are original or new or of a particular standard,
quality, grade, style, or model"'103 or "[e]ngaging in any other unconscionable,
false, or deceptive act or practice in business, commerce or trade."" The
ADTPA explicitly states that it does not intend to limit business practices that
are actionable under the common law or other statutes but that its listed ac-
tionable practices are merely extra protection for consumers. 05 Also, a pri-
vate civil remedy is afforded to "[a]ny person who suffers actual damage or

98. In re St. Jude Med., Inc., 522 F.3d 836, 840 (8th Cir. 2008).
99. Id.

100. Id.
101. Id.
102. ARK. CODE ANN. §§ 4-88-101 to -115.
103. ARK. CODE ANN. § 4-88-107(a)(1).
104. Id. § 4-88-107(a)(10).
105. Id. § 4-88-107(b).
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injury as a result of an offense or violation," and the statute explicitly allows
actual damages and attorney's fees in appropriate circumstances.' 06

Arkansas courts have not delved as deeply into the ADTPA as their
counterparts in Minnesota or Missouri have into their own statutes. However,
the state's model jury instruction for claims seeking damages based on decep-
tive trade practices provides some insight into the application of the ADTPA.
The instruction requires the plaintiff to establish "three essential proposi-
tions" in order to recover.107 First, the plaintiff must prove that he or she
actually suffered damages.i Second, the plaintiff must establish that a de-
ceptive or unfair trade practice actually occurred. 09 Finally, the plaintiff
must show that "[the defendant]'s conduct was a proximate cause of [the
plaintiff]'s damages."',o These instructions make it clear that causation is
required for the plaintiff to succeed.

The Eighth Circuit emphasized this causation requirement in Ashley
County, Arkansas v. Pfizer, Inc. (Ashley County) to affirm the dismissal of a
case brought under the ADTPA."' In that case, a number of counties in Ar-
kansas sued several pharmaceutical companies that sold drugs containing
ephedrine and pseudoephedrine to recover money spent combating a meth-
amphetamine epidemic in the state.Il2 The court ultimately affirmed the dis-
trict court's dismissal on the pleadings."13 In doing so, the Eighth Circuit
examined the proximate causation required under the ADTPA and stated that
a plaintiff must prove both cause in fact and legal cause.1 4 To prove cause in
fact, the plaintiff must establish that the "injury followed from a particular
action.""' 5 Further, to establish legal cause, the counties would have to con-
vince the factfinder that legal responsibility should be laid upon the manufac-
turers.'16 In this case, the counties would have had to prove that the metham-

106. Id. § 4-88-113(f) (emphasis added).
107. ARK. MODEL JURY INSTRUCTIONS -CIVIL, AMI 2900 (2009).
108. Id. It should be noted the Arkansas Supreme Court has concluded that the

statutory requirement of "actual damage or injury" in Arkansas Code Annotated § 4-
88-113(f) bars recovery for diminution in value in private actions for enforcement of
the ADTPA. Wallis v. Ford Motor Co., 208 S.W.3d 153, 161-62 (Ark. 2005). Also,
damages for mental anguish may not be recovered under similar logic. See FMC
Corp., Inc. v. Helton, 202 S.W.3d 490 (Ark. 2005).

109. ARK. MODEL JURY INSTRUCTIONS -CIVIL, AMI 2900.
110. Id.
111. 552 F.3d 659, 666-73 (8th Cir. 2009).
112. Id. at 662-63 (Those ingredients are required to produce the drug metham-

phetamine.).
113. Id. at 663.
114. Id. at 666-67.
115. Id. at 667. The action in the context of consumer protection statutes is the

deceptive practice.
116. Id
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phetamine epidemic was a result of a practice banned by the ADTPA and that
the manufacturers should be held responsible for its consequences.'17

For purposes of this Note, the important takeaway from this case is not
the result but the Eighth Circuit's requirement of a detailed examination of
the causal chain that led to the injury.

C. Missouri - The Merchandising Practices Act

As discussed above," 8 the MMPA aims to "'preserve fundamental hon-
esty, fair play, and right dealings in public transactions.""'9 For a private
cause of action to arise, the plaintiffs must present evidence that they "pur-
chased personal merchandise and that they suffered an ascertainable loss as a
result." 20 Specifically,

to succeed on a claim [for damages] under the MMPA, a plaintiff
must prove the following elements: (1) the act, use or employment
of; (2) a deception, fraud, false pretense, false promise, misrepre-
sentation, unfair practice, or a concealment, suppression or omis-
sion of a material fact; (3) occurring in connection with the sale or
advertisement of any merchandise in trade or commerce; (4) result-
ing in an ascertainable loss of money or real or personal property;
(5) occurring to a person who purchases or leases merchandise
primarily for personal, family or household purposes.121

Cases applying the MMPA have made a few things clear. First, the
MMPA is more permissive of claims than is common law fraud.122 In fact,
the difficulty of proving common law fraud was part of the legislature's mo-
tivation for enacting the MMPA and other similar statutes.123 Second, re-
liance, as understood by the common law, is not required.124 So, there is no
need to show that the unlawful practice or misrepresentation of the seller was

117. The court ultimately found that intervening acts prevented the harm from
being foreseeable to the manufacturers and that the costs associated with rampant
methamphetamine production in the state were too far removed from the manufactur-
er's actions to hold them responsible. Id. at 667-673.

118. The details of the MMPA are set out above. See supra Part II.B.
119. Owen v. General Motors Corp., 533 F.3d 913, 922 (8th Cir. 2008) (quoting

Scott v. Blue Springs Ford Sales, Inc., 215 S.W.3d 145, 160 (Mo. App. W.D. 2006)).
120. Id. at 922 (emphasis added). See also Mo. REV. STAT. § 407.025(1) (2000).
121. Owen v. General Motors Corp., No. 06-4067-CV-C-NKL, 2007 WL

1655760, at *2 (W.D. Mo. June 5, 2007) (emphasis added), aff'd 533 F.3d 913 (8th
Cir. 2008).

122. Schuchmann v. Air Servs. Heating & Air Conditioning, Inc., 199 S.W.3d
228, 232 (Mo. App. S.D. 2006).

123. Webster et al., supra note 37, at 367-69.
124. Schuchmann, 199 S.W.3d at 233.
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the reason the buyer purchased the product or service. However, recent deci-
sions indicate that more is required than a bare assertion of an unfair practice.
This is especially true when dealing with MMPA claims brought as class
actions.

Two recent cases have illuminated the requirements of class action certi-
fication under the MMPA. First, in State ex rel. Coca-Cola Co. v. Nixon, a
consumer brought an action against Coca-Cola, asserting that the company
omitted information about the artificial sweeteners used in its fountain ver-
sion of Diet Coke.125 The plaintiff alleged that she would not have consumed
fountain Diet Coke had she known about the use of saccharin in the drink and
that the deception itself was an irreparable harm.126 She sought certification
of a class that included every individual who purchased fountain Diet Coke in
Missouri after March 24, 1999.127 The Circuit Court of Jackson County certi-
fied the class, and, after an unsuccessful interlocutory appeal, the Supreme
Court of Missouri accepted a writ of prohibition.128 Upon review, the court
found numerous problems with the plaintiffs class action request; in particu-
lar, the court refused to imply irreparable harm to each possible member of
the class.129 It also demanded proof that "all consumers suffered an economic
injury that was based on an objective characteristic."' 30 The class certifica-
tion was reversed.131 The supreme court made it clear that the injury suffered
must be objective and that an actual economic harm must be shown.132

In Owen v. General Motors Corp. (Owen), a case that eventually
reached the Eighth Circuit, Timothy Owen and his wife brought a putative
class action against General Motors (GM), claiming it knew that windshield
wipers attached to Tahoes had a propensity to fail, as the Owens' wipers did,
because previous models with a similar unit had been recalled. 33 In fact, the
previous failures had resulted in a National Highway Traffic Safety Adminis-
tration investigation and a limited recall.134 The plaintiffs alleged that it was
an unfair trade practice not to inform buyers of this information.' 5 Further,
because they had owned their vehicle for six and a half years and traveled

125. 249 S.W.3d 855, 858-59 (Mo. 2008) (en banc). Specifically, the bottled
version of Diet Coke contained only aspartame, while the fountain version was sweet-
ened with both aspartame and saccharin. Id.

126. Id. at 859.
127. Id.
128. Id.
129. Id at 862-63 (noting that the implication is only appropriate in cases seeking

an injunction).
130. Id. at 863.
131. Id. at 864.
132. Id. at 863.
133. No. 06-4067-CV-C-NKL, 2007 WL 1655760, at *1 (W.D. Mo. June 5,

2007).
134. Id.
135. Id.
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98,000 miles in it during that time, it was out of warranty.136 As a result of
the wiper failure, the Owens paid $91.87 to replace the wiper assembly them-
selves. 37 The Owens brought a class action suit claiming that their Tahoe
"had an 'increasing likelihood that it [would] fail outside the warranty pe-
riod,"' but they presented no evidence as to why their wiper actually failed.138

The trial court granted the defendant's motion for summary judgment after
determining that the plaintiffs had failed to show either any evidence that
GM's failure to disclose the alleged defect was the proximate cause of their
wiper failure or that, if they had known about the defect, they would not have
purchased their Tahoe.'39

On appeal, the Owens argued that the district court erred in requiring a
showing of proximate cause for their MMPA claim. 14 0 The Eighth Circuit
affirmed the grant of summary judgment because it ultimately found that the
Owens "presented no evidence from which a jury reasonably could conclude
that their loss was the result of the alleged defect that GM failed to dis-
close."1 41 The court interpreted the MMPA as requiring a demonstration that
the plaintiffs made a purchase of personal merchandise and "that they suf-
fered an ascertainable loss as a result" of the defendant's unlawful practice.142

Specifically, it found that "there is no denying that causation is a necessary
element of an MMPA claim" and that "the MMPA [actually] demands that a
causal connection" be established from the unfair practice to an ascertainable
loss.143 In this specific case, the court held that "evidence of the precise na-
ture of the defect is paramount" because only a specific defect that GM failed
to disclose could give rise to an MMPA claim.'"

The court did hedge its requirement of specific causation though, and it
appears that circumstantial evidence establishing causation to show that the
practice or "defect was the more reasonable cause of the loss" would be suffi-
cient.145 So, the fact that the Owens had not kept the wiper assembly that
failed did not, in itself, prevent their claim, even though it would prevent the
fact-finder from examining the specific reason for the failure. In this case,
there were too many other possible explanations for why the wiper unit

136. Id. at *2.
137. Id.
138. Id. at *2.
139. Id. at *5.
140. Owen v. Gen. Motors Corp., 533 F.3d 913, 922 (8th Cir. 2008).
141. Id. at 924 (emphasis added).
142. Id. (emphasis omitted). See Mo. REV. STAT. §§ 407.020, 407.025(1) (2000

& Supp. 2008).
143. Owen, 533 F.3d at 922.
144. Id. at 922-23 (quoting Owen v. Gen. Motors Corp., No. 06-4067-CV-C-

NKL, 2007 WL 1655760, at *5 (W.D. Mo. June 5, 2007)).
145. See id at 923 (noting that the district court properly considered the direct and

circumstantial evidence that could have established causation). The court did not
explain the type of circumstantial evidence that would have been sufficient. See id.
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failed, and the Owens had presented too little evidence to establish causa-
tion.146 Although the court did not dictate how causation needed to be shown,
its determination made it clear that a "causal connection" is required and that
a line must be drawn from the unlawful practice to an "ascertainable loss." 47

IV. DiscussION

"Whether and to what extent reliance is required for a private
plaintiff seeking damages under the [M]MPA are questions that
have not been decided in Missouri." 4 8

The goal of this Note is to suggest that one implication of the recent
Eighth Circuit cases is that federal courts will require plaintiffs in a class ac-
tion arising under a consumer protection statute to show a causal link between
the allegedly deceptive practice and the plaintiffs' similar injury. Generally,
proof of similar reliance may have to be established to meet the requirement
of showing causation common to the class; in any event, it will have to be
shown if the defendant produces evidence of differing reliance among the
class. Particularly, there is little to suggest that an application of the MMPA
by the federal courts would lead to a different result than that in In re St.
Jude. Before examining these effects, it is worth addressing the origin of the
three statutes discussed above.

The states' efforts to respond to the ineffective system of federal con-
sumer protection resulted in the adoption of separate legislation at the state
level. To aid this process, the Federal Trade Commission and the Committee
on Suggested State Legislation of the Council of State Governments sug-
gested three different versions of a model consumer protection statute.149

Minnesota, Arkansas, and Missouri all adopted the same version, which pro-
hibited "all '[fjalse, misleading, or deceptive acts or practices in the conduct
of any trade or commerce."',150 Though changes have been made so that the
current statutes are no longer identical to the original common source, each of

146. Id. at 923; see also Willard v. Bic Corp., 788 F. Supp. 1059, 1069-70 (W.D.
Mo. 1991) (finding plaintiffs attempt to prove causation insufficient). An alternate
argument presented by the Owens was that they should be permitted to present evi-
dence of causation through res ipsa loquitur. Owen, 533 F.3d at 923. This argument
also failed because the plaintiffs could not rule out other possibilities for the failure
that had been identified by GM. Id.

147. Owen, 533 F.3d at 922.
148. Craft v. Philip Morris Cos., Inc., 190 S.W.3d 368, 384 (Mo. App. E.D.

2006).
149. Scheuerman, supra note 4, at 16-17.
150. Id. (quoting UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION LAW § 2

(1970)).
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the statutes retains a similar provision in terms of prohibited acts.' 51 Addi-
tionally, each state requires an award of damages in a private civil action to
be predicated upon a showing that the offending practice caused an injury,
regardless of the specific language or mechanism employed.152 These broad
similarities support the consistent treatment the Eighth Circuit has given to
consumer protection provisions across the three states.

What does this mean for the MMPA? The short answer is that we do
not yet know. But, without any indication from the Supreme Court of Mis-
souri on the issue, a decision similar to In re St. Jude seems likely. Consider
what is known about the MMPA from the statute itself and the previously
discussed cases. First, despite the fact that neither reliance nor an intent to
defraud is required in an individual private cause of action under the
MMPA,15 3 the statute "demands a causal connection" between the practice
and an ascertainable loss. 154 Second, in order for plaintiffs to bring a class
action, the statute requires that the offending practice "caused similar in-
jur[ies] to numerous other persons."155 Finally, the statute adopts Rule 23's
requirements for a class action.156 Accordingly, the result is essentially the
same issue the court tackled in In re St. Jude: whether Rule 23(b)(3)'s re-
quirement of predominance of common issues requires a showing that the
ascertainable loss was suffered in the same way by all members of the class.
Indeed, in order to prove uniform causation, as required by the Eighth Circuit
in In re St. Jude, Owen, and Ashley County, consumer class actions should
not be certified if the levels and kinds of reliance vary among the parties be-
cause the causation question would be dominated by individual issues.

This entwinement of causation and reliance is not a novel concept. In
fact, commentators have suggested that it is required by the mere inclusion of

151. MINN. STAT. ANN. § 325F.69.1 (Unlawful practices include an "act, use, or
employment by any person of any fraud, false pretense, false promise, misrepresenta-
tion, misleading statement or deceptive practice ... in connection with the sale of any
merchandise."); ARK. CODE ANN. § 4-88-107(a)(10) (Deceptive or unconscionable
trade practices include "[e]ngaging in any other unconscionable, false, or deceptive
act or practice in business, commerce, or trade."); Mo. REV. STAT. § 407.020.1 (Supp.
2008) (Unlawful practices include "any deception, fraud, false pretense, false prom-
ise, misrepresentation, unfair practice . . . in connection with the sale or advertisement
of any merchandise in trade or commerce.").

152. MINN. STAT. ANN. § 8.31(3a) (allowing "any person injured by a violation
of' specific statutes to "bring a civil action and recover damages"); ARK. CODE ANN.
§ 4-88-113(e) ("Any person who suffers actual damages or injury as a result of an
offense or violation . . . has a cause of action to recover actual damages."); Mo. REV.
STAT. § 407.025.1 (2000) ("Any person who purchases or leases merchandise pri-
marily for personal, family or household purposes and thereby suffers an ascertaina-
ble loss ... may bring a private civil action . . . .").

153. MO. CODE REGS. ANN. tit. 15, § 60-8.020 (2009).
154. Owen v. Gen. Motors Corp., 533 F.3d 913, 922 (8th Cir. 2008).
155. Mo. REV. STAT. § 407.025.2 (2000).
156. Mo. CODE REGS. ANN. tit. 15, § 60-8.020.
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a causal requirement as a predicate to a civil action. 57 Consider Prosser on
the issue:

The causal connection between the wrongful conduct and the re-
sulting damage, essential throughout the law of torts, takes in cases
of misrepresentation the form of inducement of the plaintiff to act,
or to refrain from acting, to his detriment . . .. In order to be influ-
enced by the representation, the plaintiff must of course have relied
on it, and believed it to be true. If it appears that he knew the facts,
or believed the statement to be false, or that he was in fact so skep-
tical as to its truth that he reposed no confidence in it, it cannot be
regarded as a substantial cause of his conduct. 58

It at least can be contended that when the legislature included the causa-
tion requirement it "signaled [its] intent that traditional reliance-causation
limits apply to private damages actions."' 59 The policy behind class actions
makes this requirement even more likely.'so

This conclusion is also supported by the distinction between private and
public enforcement provided for by the MMPA. As to public enforcement,
the attorney general can issue an order prohibiting any person or company
from engaging in any practice that is a violation of the MMPA.161 There is no
requirement imposed upon the attorney general to show any causation or
damage before issuing the order.' 62 In fact, the language allows for the is-
suance of the order before any unlawful practice has actually occurred. 63

This is in sharp contrast with the previously discussed requirement that a
plaintiff in a private civil action show that the unfair practice caused an ascer-
tainable loss.16 This scheme of public enforcement allows protection against
unfair practices that cause no ascertainable loss, but the provided statutory
remedy requires the attorney general, rather than a private citizen, to be the

157. Scheuerman, supra note 4, at 44-45.
158. Id. (quoting WILLIAM PROSSER, LAW OF TORTS § 108, at 714 (4th ed. 1971)).
159. Id. at 46.
160. See Beatty v. Metro. St. Louis Sewer Dist., 914 S.W.2d 791, 794 (Mo. 1995)

(en banc) ("The purpose of class action procedure is to facilitate litigation when the
number of persons having interest in a lawsuit is so great that it is impractical to join
them all as parties. In many cases this allows the accumulation of many relatively
small but meritorious claims into a single suit that would otherwise not be pursued."
(internal citation omitted)).

161. Mo. REV. STAT. § 407.095.1 (2000).
162. State ex rel. Nixon v. Beer Nuts, Ltd., 29 S.W.3d 828, 837-38 (Mo. App.

2000). As previously mentioned, when the attorney general finds that the MMPA has
been violated, damage is imputed. Id.; see also supra note 54 and accompanying text.

163. Mo REV. STAT. § 407.100 (2000).
164. Id. § 407.025.1. See also supra note 56 and accompanying text.
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enforcer. A court should not ignore such a significant difference in language
and render the extra requirements of the private action meaningless.

Practically, this means that if recovery will be too small to make a pri-
vate claim practicable under the MMPA, an order of the attorney general can
provide a cure for the problem, making it so that there is no clear policy rea-
son to require a class action to be allowed under similar circumstances.
Though the attorney general's office does not have sufficient time or re-
sources to pursue every technical wrong, the structure established by the
MMPA should not be conflated by the courts to certify a class unless the in-
jury to the class members was caused in the same way - including similar
causation and reliance by the class members.

Though the merits of proving reliance in every consumer fraud class ac-
tion are debatable,' 65 the Eighth Circuit came to a good result in In re St. Jude
when it found that class actions under the Minnesota consumer fraud statute
require causation to be common among the class. Indeed, In re St. Jude, read
with the other cases on this issue, should be understood not to require proof
of reliance but to require clear evidence of common issues of proof of causa-
tion. This likely will mean that more classes will be refused certification due
to the predominance of individual issues of reliance, even though none of the
plaintiffs would have to prove reliance in an individual action. But this re-
quirement ensures that those with similar claims are the only individuals who
can be part of a class and should help ensure that plaintiffs who are actually
injured receive sufficient compensation, rather than getting lost in a massive
class of differently interested parties.

While this will present a hurdle for private enforcement of the MMPA
through class actions in some cases, the statute can and should be enforced
for the public good by the attorney general of the state. The role of private
torts is to compensate those actually injured by the wrong committed against
them.166 If the Missouri legislature believes that plaintiffs' attorneys should
be responsible for enforcing the MMPA, it should amend the MMPA to ease
the Rule 23 restrictions on class actions or impute damage like it does for the
attorney general's enforcement actions. As written, the distinction should be
recognized, and class actions should be maintained according to the rigorous
requirements of Rule 23.

V. CONCLUSION

The Eighth Circuit's decisions in In re St. Jude, Owen, and Ashley
County strike an encouraging balance between the goals of consumer protec-
tion statutes and the procedural and policy limitations of class actions. Its
decisions will discourage the growing trend of the plaintiffs' bar serving as a
substitute for the states' attorneys general in protecting the public. It is a

165. See Scheuerman, supra note 4.
166. See Redish, supra note 7, at 76.
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better system for a state to enforce its laws for the benefit of the people than
for private attorneys to bring class actions that provide little benefit to those
actually harmed, especially when the harm to any one individual is minimal
or varies among the class. However, the decisions will not hamper claims of
harm resulting from unfair or deceptive practices from being aggregated in
the name of efficiency for those aggrieved plaintiffs - they simply require a
grouping of plaintiffs who are actually similar. This balance gives effect to
the goal of the statute while being true to the policy behind both tort and class
action litigation.

In light of recent case law, it is likely that federal courts will require
proof of common class-wide causation - including similar reliance - for an
action brought in federal court under the MMPA. Specific to Missouri, there
is nothing in the Eighth Circuit's jurisprudence that indicates that any lower
bar should be placed on claims under the MMPA. In fact, cases like Owen
give support to the argument because Missouri courts already have required
more than a bare assertion of a wrong to allow a class to proceed. Coupled
with the adoption of the federal rules for class actions under the statute, it is
clear that - if the Eighth Circuit were faced with a case under the MMPA -
there is nothing to suggest a result different from the one reached in In re St.
Jude.

MICHAEL B. BARNETT
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