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Fog, Fairness, and the Federal Fisc:
Tenancy-by-the-Entireties Interests and the

Federal Tax Lien

Steve R. Johnson*

Important values often clash when the Internal Revenue Service proceeds
against jointly owned property to satisfy tax debts.' On the one hand, the
federal government has a legitimate revenue interest: In a time of acute
budgetary stress, effective collection of taxes is imperative. Moreover,
fairness to other taxpayers bears on the matter. Were some of the delinquent
owner's tax liabilities to go uncollected for failure to act against her interest
in joint property, that shortfall would-one way or another-have to be made
up by the rest of the country's taxpayers. On the other hand, the co-owners
who do not owe taxes should not have their interests in joint property unduly
compromised by tax collection against the delinquent owner. In addition,
since the form of joint ownership will have been established under state law,
concerns of federalism come into play.

An instance of these clashing interests is the extent to which the federal
tax lien attaches to tenancy-by-the-entireties property. Forty-five years ago,
a federal appellate court likened entireties interests to "the morning fog rising
from the valley" and held that the federal tax lien does not attach to such
interests when only one of the cotenants owes taxes.2 This decision and others
reaching the same result were premised on state law limits on the rights of

* Associate Professor of Law, Indiana University School of Law-Bloomington.
B.A., St. Francis College; J.D., New York University. The author wishes to thank
Douglass Boshkoff, Ronald Campbell, Daniel Conkle, Benjamin de Luna, Monica
Howland, Bruce Markell, W.R. McCants, Willam Popkin, and Lauren Robel for their
helpful comments on earlier drafts of this article.

1. The difficulty of the area is illustrated by two leading Supreme Court
decisions: United States v. National Bank of Commerce, 472 U.S. 713 (1985) (IRS
levy on joint bank account when only one of the depositors owed taxes), and United
States v. Rodgers, 461 U.S. 677 (1983) (sale of homestead property when only one of
the spouses owed taxes). In both cases, the Supreme Court held for the IRS, reversing
circuit court decisions. Both decisions were 5-4, however, and the majority and
dissenting blocks fitted no apparent pattern. For example, Justice Blackmun authored
the dissent in Rodgers and wrote the majority opinion in National Bank of Commerce;
Justice Brennan wrote the majority opinion in Rodgers and dissented in NationalBank
of Commerce; and only one Justice (Justice Stevens) joined in the dissents in both
cases.

2. United States v. Hutcherson, 188 F.2d 326, 331 (8th Cir. 1951).
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MISSOURI LAW REVIEW

creditors to proceed against entireties property,3 limits existing in about one-
third of American jurisdictions. Despite substantial evolution of federal tax
lien law in the years since, the old cases were followed without exception until
quite recently and remain, even today, overwhelmingly the majority position
of the courts.

This rule-the tenancy-by-the-entiretiesbarto tax collection-is unsound.
It inadequately reconciles the interests at stake, and it is inconsistent with the
modem understanding of the nature and reach of the federal tax lien.

This article recommends that the bar be abrogated. In place of the old
rule, the article proposes that the federal tax lien should attach to entireties
property, but only to the extent of the lesser of (1) the debtor tenant's tax
liabilities or (2) the value of the debtor tenant's interest in the property.

The article has five parts. Part I describes the origins of the entireties bar
and the principal rationales on which it is based.

Parts II, III, and IV criticize the bar. They suggest that the key bar cases
likely were wrong when decided-both as a matter of policy and
doctrinally-and that subsequent developments have revealed the errors of
these cases more glaringly.

Specifically, Part II maintains that the bar cases undervalue the national
interest in prompt and effective revenue collection. The bar cases relegate the
federal government to the collection remedies available under state law to
ordinary, private creditors. This approach is at odds with Congress'
constitutional prerogative to make rules governing the laying and collection
of taxes, and it frustrates the federal government's ability to collect assessed
taxes. Indeed, the bar creates the opportunity for tax abuse: The bar can be
used as "audit insurance" to shield underreporting of tax liability. Such
revenue reduction and tax abuse are particularly undesirable in light of the
severely strained condition of the federal budget.

Part III suggests that the bar cases improperly balance considerations of
fairness to and among taxpayers. Those cases are explained in part by a
fairness concern: fear that allowing attachment of the federal tax lien to
entireties interests would unduly prejudice the nondebtor spouse. However,
the legitimate interests of nondebtor spouses can be protected without the bar.
Moreover, the bar creates its own kind of unfairness: For tax collection
purposes, it puts entireties taxpayers in a privileged position relative to all
other taxpayers in the country. Thus, the bar undercuts the important policy
that taxpayers be treated equally by our tax system.

Part IV argues that the bar cases misconstrue the established rule as to the
role of state law in federal tax lien analysis. Under that rule, one first looks
to state law to ascertain what powers over property the taxpayer possesses;
then, one looks to federal law to determine what tax consequences attach to

3. Id.

[Vol. 60
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TENANCY-BY-THE-ENThREThES INTERESTS

those powers, including whether the federal tax lien attaches. The bar cases
misapply both aspects of the rule: They inappropriately apply formalities of
title over realities of control when ascertaining what powers over property
exist and they superimpose state debtor-creditor rules onto federal rules,
inappropriately limiting the broad rule of lien attachment under federal tax.
law. These erroneous applications of the established rule by the bar cases are
inconsistent with the teaching of the Supreme Court in two major tax
collection decisions.

The desirability of ending the entireties bar having been established, Part
V considers how best to achieve this result. It notes that a number of recent
decisions provide a basis from which general judicial repudiation of the
entireties bar could eventuate. Nonetheless, Part V concludes that, although
continued judicial erosion of the entireties bar would be desirable, legislation
holds more promise as the means by which to finally abolish the bar. Part V
also addresses important "second generation" issues that overthrowing the
entireties bar would raise.

I. ORiGINS OF THE ENTIRETIES BAR

A. The Tax Collection Process

Federal tax collection proceeds through several phases. First, the tax
liability must be properly assessed, and the IRS must make notice and demand
upon the taxpayer for payment.4 Thereupon, the amount assessed "shall be a
lien in favor of the United States upon all property and rights to property"
belonging to the tax delinquent.5

If the liability is not otherwise satisfied, the IRS will proceed to enforce
collection. As to jointly owned property, two principal collection options are:
(1) administrative seizure and sale of only the delinquent co-owner's interest
in the property' and (2) judicial sale of the entire property with pro rata
division of the proceeds among all the co-owners, the IRS standing in the
shoes of the delinquent co-owner to the extent of his unpaid tax liabilities.7

4. I.R.C. §§ 6201(a), 6203 & 6303(a) (1994).
5. LR.C. § 6321 & § 6322 (1994). The § 6321 lien is known as the general tax

lien since it applies to all assessed taxes. In addition, the Internal Revenue Code
provides for a variety of special liens limited to particular contexts. See, e.g., I.R.C.
§ 6324(a) (1994) (special lien for estate taxes) and § 6324(b) (1994) (special lien for
gift taxes).

6. I.R.C. § 6331 (1994).
7. 1.RLC. § 7403 (1994).

1995]
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These and other collection techniques can be applied only to property to
which the federal tax lien has attached. The reach of that lien, therefore, is
of crucial significance.

B. Tenancies by the Entireties

Tenancies by the entireties developed as part of the English feudal system
to serve military organization and male supremacy.

The exigencies of feudalism demanded that the functions of ownership be
vested in males, presumably capable of bearing arms inwar. Womenwere
lightly regarded legally, and especially married women-whose very
identities, in most respects, were considered merged and lost in the
personalities of their husbands.... Man and wife were one and the one
was male.8

These exigencies explain an important attribute of entireties estates.
Originally, and largely still today, neither entireties spouse could partition,
alienate, or encumber the property without the other spouse's consent.' As
a consequence, entireties property was not answerable to creditors for the
separate debts of one of the spouses. 1° This attribute flowed naturally from
the common law's distaste for dividing tenures. Such division broke up feudal
services among the various tenants, rendering more tenuous the connection
between the lord and his vassals."

8. Oval A. Phipps, Tenancy by Entireties, 25 TEI&. L.Q. 24, 24 (1951). In
addition to these exigencies, there was a religious aspect. After describing the creation
of Eve, the Bible ordains that man and wife "shall be one flesh." Genesis 2:24.
Tenancies by the entireties developed from this Biblical declaration. United States v.
Gurley, 415 F.2d 144, 149 (5th Cir. 1969).

The anti-wife character of entireties estates is not purely ancient history. For
example, Massachusetts entireties estates created before 1980 (but still in legal force
and effect) have been described thusly: "The wife, in short, has no functioning rights
inthe property during her husband's lifetime." Geiselmanv. United States, 961 F.2d
1, 7 (1st Cir. 1992).

9. See, e.g., 2 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAW OF
ENGLAND 183-84 (5th ed. 1773); 4 JAMES KENT, COMMENTARIES ON AMmCAN LAW
359-60 (2d ed. 1832).

10. See, e.g., Proceedings of Real Property, Probate & Trust Law Section, ABA
82-84 (1944) (adding: "The most objectionable aspect of the tenancy is the
opportunity it affords for frustrating the rights of creditors of one spouse.").

11. See, e.g., Femande R.V. Duffly, The Effect of the State Equal Rights
Amendment on Tenancy by the Entirety, 64 MASS. L. Rnv. 205, 206 (1979). Although
feudalism was principally a system of land tenures, most American jurisdictions
recognizing tenancies by the entireties permit both personal and real property to be

[Vol. 60
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TENANCY-BY-THE-ENTIRETIES INTERESTS

Tenancies by the entireties were received into the law of the American
colonies, later the states, although their popularity subsequently suffered some
erosion. England abolished entireties tenancies in 1925.12 In the United
States, the progressive recognition of women's property rights, beginning with
the nineteenth century Married Women's Property Acts, caused some western
states never to adopt the tenancy-by-the-entireties form and caused some other
states to abolish or restrict it. 3 Numerous judges 4 and commentators 5

have called for ending tenancies by the entireties where they continue to exist.
Nonetheless, every American lawyer knows the facility of our legal

system for discovering new rationales for familiar fornhs whose original
purposes have passed, or for retaining such forms out of little but inertia. So,
a substantial number of American jurisdictions have retained tenancies by the
entireties.

For purposes of this article, these jurisdictions divide into two groups.
Sixteen American jurisdictions (the "bar states" or "full bar states") provide
that the liens of separate creditors cannot attach to entireties property or
interests. Another ten jurisdictions (the "modified bar states") provide that the
liens of separate creditors can attach but subject to the rights of the nondebtor
spouse, i.e., that the underlying property held by the entireties estate cannot
be levied on until the nondebtor spouse's rights cease to be absolute, such as
upon the termination of the entireties estate by death or divorce. 6

held by such tenancies. See ROGER A. CUNNINGHAM, WILLIAM B. STOEBUCK &
DALE A. WHITMAN, THE LAW OF PROPERTY 207 (2d ed. 1993).

12. Law of Property Act, 15 & 16 Geo. 5, ch. 2, § 37 (1925) (Eng.).
13. See, e.g., RICHARD R. POwELL, 4A POWELL ON REAL PROPERTY 620[3]

(Patrick J. Rohan rev. ed. 1993).
14. "The estate by the entireties is a remnant of other times.... To me the

conception is quite incomprehensible." King v. Greene, 153 A.2d 49, 60 (N.J. 1959)
(Weintraub, C.J., dissenting); Kemer v. McDonald, 84 N.W. 92, 92 (Neb. 1900) ("It
would seem clear that, taking the modem view of the marriage relation, there is no
reason for the doctrine of estates in entirety .... "); see also CORNELIUS J. MOYNIHAN,
INTRODUCTION TO THE LAW OF REAL PROPERTY 219 (2d ed. 1988) (Tenancy by the
entireties' "underlying concept of an artificial unity of husband and wife is repugnant
to modem views of the status of married women.").

15. See, e.g., Duffly, supra note 11, at 205; Phipps, supra note 8, at 26
(referring to the "absurd theory of unity between spouses"); C. J. Messerschmidt,
Comment, Beall v. Beall-The Effect of One Spouse's Death on an Offer To Sell
Property Held as Tenants by the Entireties, 42 MD. L. REv. 508, 515 (1983); Note,
Effect of the Married Women's Property Acts upon Estates by the Entirety, 37 HARV.
L. REv. 616 (1924); Proceedings of Real Property, supra note 10, at 82-84.

16. The sixteen full bar jurisdictions are Delaware, the District of Columbia,
Florida, Hawaii, Indiana, Maryland, Michigan, Mississippi, Missouri, North Carolina,
Ohio (for entireties estates created before 1985 only), Pennsylvania, the Virgin Islands,

1995]
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The Service audited Benjamin's returns for 1973 through 1979 and
determined large deficiencies. Benjamin contested these determinations, but
the cases were eventually settled. Pursuant to the settlements, Benjamin
agreed that he owed additional income taxes of more than $387,000 for these
years. 1

5

The case concerned four assets: a $100,000 purchase money note, some
parcels of commercialreal estate, some vacant land, and the Philips' residence.
Benjamin had owned the first three of these assets in his individual capacity,
but, after the IRS began its investigation of his 1973-1979 tax returns, he first
conveyed them into tenancies by the entireties between himself and Carolyn,
then released his entireties interests to her, making her the sole owner of the
three assets.'

The residence had been acquired by the Philipses and held by them as
tenants by the entireties before 1973. However, again after the start of the
IRS audit, Benjamin conveyed his interest in it to Carolyn, making her sole
owner of the residence-although Benjamin continued to live there with
her.'1

7

As he had divested himself of his assets, the Service could not collect
Benjamin's large tax liabilities from him. Accordingly, the Service asserted
that Carolyn was liable as a transferee from Benjamin to the extent of the full
value of the formerly separately owned assets and one-half of the value of the
residence."a

The Tax Court held that the transfer of Benjamin's entireties interest in
the residence did not give rise to transferee liability because, under Florida
entireties law, he had no independent interest in the property at any time when
he owed taxes.'89 However, the court held that the transfer of the three
other assets into entireties form did render Carolyn liable as a transferee.19

The latter holding represents a deep fissure in the once solid entireties
wall. As to the three assets, Carolyn argued that she could not be held liable
as a transferee because she had received nothing. Relying on Florida entireties

185. Id. This amount includes penalties but does not include interest, which,
considering the vintage of the case, would have multiplied the liability several fold.

186. Id.
187. Id. at 1884.
188. Id.
189. Id. at 1886. In so holding, the Tax Court gave encouragement to taxpayers

using the scheme of abuse described in Part II. As long as the entireties bar can be
used as "audit insurance" for aggressive tax reporting, married taxpayers in bar states
will have a standing invitation to underpay their taxes.

190. Id. at 1885.

[Vol. 60
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TENANCY-BY-THE-EMYIRETIE TTERESY

law, she argued that the marital union, not she, was the transferee.'91 The
Tax Court rejected her argument, holding that

[Carolyn] received an interest in property when the entireties estates were
created.... The fact that one spouse's interest is not wholly independent
of the other's does not render that interest a nullity. We therefore dismiss
as overly formalistic [Carolyn's] argument that only the entireties estate, as
a separate entity, received a property interest. A tenancy by the entireties
is not a juridical person, separate from the identities of the tenants
themselves."92

This holding was the first express recognition in any tax collection case
that an entireties interest in a bar state is a property interest.'"

2. Craft

The origins of Craft-a tax lien decision-lie in the cases testing when
entireties interests can be forfeited as a result of criminal activity,'
particularly the Sixth Circuit's decision in United States v. 2525 Leroy
Lane.'95 Leroy Lane I involved entireties property in Mvichigan, a bar state.
The husband had used the property in drug trafficking; the wife was an
innocent co-owner. The Sixth Circuit held, under the forfeiture provisions,
that "the Government would have a lien on the property to the extent of the
value of [the husband's] interest," that the wife could continue to use the
property while the entireties estates existed, and that proceeds upon sale of the
property would be divided between the United States and the wife.'96 In the
course of its opinion, the court remarked: "Under Michigan law, the
individual interest of a tenant by the entirety is the functional equivalent of a

191. Id. at 1885.
192. Id.
193. Furthermore, any additional supportthe case offers for the "no independent

interest" rationale is murky. Although that rationale was the basis of the court's
holding as to the residence, the above quoted language from the other holding included
the sentence: "The fact that one spouse's interest is not wholly independent of the
other's does not render that interest a nullity." Since the court conceded that even an
undivided interest is a property interest and since, under § 6321, the federal tax lien
attaches to all property interests, the "no independent interest" rationale for the bar is
shaky.

194. See supra notes 111-16 and accompanying text.
195. 910 F.2d 343 (6th Cir. 1990) [Leroy Lane 1], cert. denied, 499 U.S. 947

(1991).
196. LeroyLane I, 910 F.2d at 351.

1995]
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MISSOURILAWREVIEW

life estate with a right of survivorship,"'" a clear statement that a spouse
does have a property interest as to entireties property.

In the spring of 1994, in Fischre v. United States, a district court applied
Leroy Lane I to a judgment lien obtained by the United States against one
spouse.19 The court discussed Cole v. Cardoza, an earlier Sixth Circuit
decision holding that the federal tax lien does not attach to Michigan entireties
property when only one spouse owes taxes, 9 and it concluded that Leroy
Lane I modified Cole.2"' In the court's view, although the underlying
property cannot be reached while the entireties estate remains intact,

each spouse's survivorship interest is distinct, cognizable, and sufficient to
support attachment of a creditor's lien .... Thus, under Michigan law, it
appears that ajudgment lien based on the sole obligation of one spouse may
legitimately attach to that spouse's individual survivorship interest in
entireties property without illegitimately burdening the entireties estate or
the other spouse's interest therein.2 '

In Craft, decided in the fall of 1994, Sandra and Don Craft purchased
Michigan real property as tenants by the entireties in 1972. Subsequently,
Don (but not Sandra) incurred income tax assessments exceeding $482,000 for
1979 through 1987. In March 1989 the IRS filed a notice of tax lien. In
August 1989 the property was transferred into Sandra's sole ownership.
Sandra later sold the property. Sandra claimed she was entitled to all of the
sale proceeds; the IRS claimed a portion of the proceeds based on Don's
interest in the property.2"

The court followed Leroy Lane I and Fischre. Concluding that the tax
lien attached to Don's interest, the court held that the IRS was entitled to a
portion of the sale proceeds corresponding to Don's one-half interest in the
property.2" So, Leroy Lane I, Fischre, and Craft not only recognize that
entireties spouses have property interests but also hold that government liens,
including the federal tax lien, can attach to those interests.

197. Id. at350. This is broadly similarto thewaythe Supreme Court described
Texas homestead interests. See United States v. Rodgers, 461 U.S. 677, 686 (1983).

198. 852 F. Supp. 628 (W.D. Mich. 1994). The case does not make clear what
kind of liability gave rise to the judgment lien.

199. 441 F.2d 1337, 1343 (6th Cir. 1971).
200. Id.
201. Fischre, 852 F. Supp. at 630.
202. Craft, 94-2 U.S. Tax Cas. at 85,816.
203. Id. at 85,817-18. Craft was decided by the same court that rendered one

of the earliest bar opinions, Shaw v. United States, 94 F. Supp. 245 (W.D. Mich.
1939). Craft does not discuss Shaw though it effectively overrules it.

[Vol. 60
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In summary, in the 1980s, in Rodgers and National Bank of Commerce,
the Supreme Court construed the federal tax lien in ways which, when applied
to the entireties area, fundamentallyundermine the bar decisions. In 1991, in
Philips, the Tax Court recognized that entireties interests are property
interests. In 1994, in Craft, a district court held that the federal tax lien can
attach to entireties interests even when only one spouse owes taxes. The case
law may be evolving toward rejection of the entireties bar. Courts deciding
future cases should confirm and advance that evolution.

B. Legislative Overthrow of the Bar

Despite this promising judicial evolution, legislation has some advantages
over continued litigation as the principal means by which to effect abrogation
of the bar. Many states, scattered among all the federal judicial circuits, have
the entireties bar.2"4 A decision by the Supreme Court would, of course,
have national effect, but the certiorari process is unpredictable."' Absent
Supreme Court resolution, attacking the entireties bar would entail multiple
cases in multiple courts, consuming years of time and multiplying expense.

A compounding factor in this regard is the doctrine of stare decisis.
Even though wisdom does not walk with the bar decisions, there are many of
them and they extend over two generations. In my view, the area already has
been destabilized by Rodgers, National Bank of Commerce, Philips, and Craft.
Yet, some judges might feel that adherence to what remains the overwhelming
bulk of the precedents requires following the old rule regardless of its
analytical unsoundness. Such a view would add to the difficulty of rooting
out the entireties bar through litigation.

In short, Congress-which can act once for the whole nation and which
is not bound by judicial precedents construing statutes-is the superior body
for completing the overthrow of the old rule. The wall should be toppled in
one stroke rather then dismantled brick-by-brick.

An additional consideration points in the same direction. Ending the bar
will bring to the fore "second generation" issues. Congress could resolve these
issues anticipatorily as part of the statutory amendment eliminating the bar.
Additional rounds of litigation would be needed to deal with the "second
generation" issues were the bar removed through the courts.

Two "second generation" issues are of principal importance: First, what
post-attachment options would the Service have in enforcing its lien against

204. See supra note 16 and accompanying text.
205. In recent years, the Supreme Court has been hearing and deciding fewer

cases. See, e.g., William Banks, Supreme Court Report: At the Hafivay Point, 81
A.B.A.J. 50, 50 (Apr. 1995).
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MISSOURIA WREVIEW

the entireties property? Second, how would entireties interests be valued?
These issues are addressed below.

1. Post-Attachment Options

The mere existence of the tax lien on the entireties property sometimes
would lead to payment of the outstanding liabilities of the delinquent spouse.
For example, the spouses sometimes would want to pay the liability to remove
the lien's cloud on the property's title in order to more readily sell the
property. But, in other cases, such payment would not be forthcoming. In
those cases, the Service would want to be able to take enforced collection
action.

The two main enforced collection options available to the Service are:
(1) effecting administrative sale of the delinquent's property interest under
§ 6331(b) and (2) requesting a federal district court, under § 7403, to sell the
entire property in which the delinquent has an interest and divide the net
proceeds among the various owners, the IRS receiving the delinquent's share
up to the total of her outstanding liabilities.

As a practical matter, the first of these options would little avail the IRS
in most entireties cases. After sale of the other spouse's interest, the
nondelinquent spouse would retain all of her rights, both present and future.
The resultant divided ownership under, at best, tense circumstances would be
unattractive to most potential buyers. The IRS usually would receive no or
very low bids were it to try to sell the debtor spouse's interest only.

Thus, the core post-attachment question is this: Should the IRS be
allowed to proceed under § 7403 with respect to entireties property as it can
with respect to other types of jointly held property? Or, should solicitude for
the nondebtor spouse lead to the crafting of a special rule for entireties cases?

The likeliest candidate for such a special rule would be a "wait and see"
approach like the regime already in place in the modified bar states. That is,
the Service could be prohibited from attempting to partition or sell the
property during the existence of the marriage. What would happen thereafter
would depend on whether the marriage ended because of divorce or because
of death.

-By operation of law, divorce converts a tenancy by the entireties into
a tenancy in common." 6 When husband and wife are tenants in common,
the interests of either spouse can be reached by their separate creditors and are
subject to levy and sale on execution." 7

206. See supra note 101 and accompanying text.
207. E.g., United States v. Estes, 654 F. Supp. 49 (S.D. Ohio 1986); Michigan

State Bank v. Kern, 155 N.W. 502 (Mich. 1915). Ending an entireties estate by
agreement or by sale of the property would lead to a similar result. See Craft v.

[Vol. 60
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TENANCY-BY-THE-ENTIRETIES INTERESTS

-The right of survivorship is an attribute of tenancies by the
entireties." 8 Thus, under the "wait and see" approach, were the tax-
delinquent spouse to die first, his interest in the property would be
extinguished and the Service would realize nothing. If, instead, the
nondelinquent spouse were to die first, the extinguishment of her interest
would leave the delinquent spouse the sole, fee simple owner of the property.
Then, the Service could proceed against the property as it can against any
separate property.

The forfeiture cases testing the innocent owner defense in the entireties
context?0 9 have not gone further than a "wait and see" approach: the
forfeiture of the guilty spouse's interest without erosion of the innocent
spouse's continued use of the property and right of survivorship.21 The tax
lien case following the forfeiture cases took the same approach.2 '

Although even the "wait and see" approach would be an improvement
over the status quo, this article recommends that the normal § 7403
regime-the regime that applies to all other types of jointly owned
property-apply to entireties property after the lifting of the bar. Four reasons
support this recommendation:

(1) The normal regime typically will yield far more rapid closure than
would the "wait and see" approach. The prospect of uncertainty over years,
perhaps decades, before death or divorce occurs is uninviting.

(2) The "wait and see" approach would underserve the nation's revenue
interest. In cases in which the tax delinquent dies first, the Service's ability
to proceed against the property will be extinguished. The tax-delinquent
spouse would have had a valuable right-the right to occupy and use the
entireties property, perhaps for years-yet no tax will have been collected with
respect to that right.

(3) The "wait and see" approach also would underserve the objective of
equal treatment of taxpayers. Though reduced compared to the present
situation, preferential treatment-possible long use of the property and

United States, 94-2 U.S. Tax Cas. 50,493, supplemental opinion, 1995 WL 549317
(W.D. Mich. 1995).

208. See supra note 102 and accompanying text.
209. See supra note 111-16 and accompanying text.
210. Compare Leroy Lane I, 910 F.2d at 351-52 (6th Cir. 1990) (government

has lien onthe property to extent of culpable spouse's interest but innocent spouse may
use property as an entireties tenant), with United States v. 15621 S.W. 209th Ave.,
894 F.2d 1511, 1516 n.6 (llth Cir. 1990) (no lienbut government can file lis pendens)
and United States v. 1500 Lincoln Ave., 949 F.2d 73, 78 (3d Cir. 1991) (remand
under instructions similar to Leroy Lane approach).

211. Craft v. United States, 94-2 U.S. Tax Cas. 50,493, supplementalopinion,
1995 WL 549317 (W.D. Mich. 1995); cf Fischre v. United States, 852 F. Supp. 628
(W.D. Mich. 1994) (same approach with respect to judgment lien).
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possible ultimate avoidance of tax collection-still would be accorded citizens
holding entireties property over all other citizens.

(4) The analogy to the forfeiture cases is imperfect. The national interest
as to prompt and effective revenue collection exceeds that as to drug
forfeiture.212 More importantly, the existence of § 7403 distinguishes the
two contexts:

-While 21 U.S.C. § 881(a)(7) directs that "no property [of an innocent
owner] shall be forfeited," § 7403 specifically authorizes the sale of property
in which both the tax delinquent and others have interests.213

-Section 7403 is carefully crafted to protect the interests of nondebtor
owners: all persons interested in the property must be joined in the action,
sale is effected "by a proper officer of the court," and sale proceeds are
distributed by the court among the various interest-holders in proportion to
their interests.214 No parallel protections exist in the forfeiture arena.

-One concern expressed by courts in the forfeiture context is that, were
forfeiture of the culpable spouse's interest to convert the estate into a
partitionable tenancyin common, the government would possess greaterpower
than the culpable spouse had while the property was in entireties form.2"
In contrast, by virtue of § 7403, the IRS may legally exert greater power over
property than the delinquent taxpayer had in it.2" 6

Thus, on balance, additionalprotection for nondelinquent spouses, beyond
that afforded by § 7403, is not necessary. Once the federal tax lien has
attached, the Service should be allowed to use the same tax collection options
in the entireties context as it is allowed to use in all other contexts.

2. Valuation

After overthrow of the entireties bar, valuing entireties interests will
matter for two reasons. First, when entireties property is sold pursuant to
§ 7403, valuation will be necessary to ensure that the nondelinquent spouse
receives the proper amount in the ensuing distribution of sale proceeds.
Second, taxpayers often attempt to "beat" the tax collectorby transferring their
assets to related individuals. One of the IRS's options in such cases is to seek

212. Although "there is a strong governmental interestin obtaining full recovery
of all forfeitable assets," Caplin & Drysdale Chartered v. United States, 491 U.S. 617,
631 (1989), "taxes are the life-blood of government" and their collection is "an
imperious need," Bull v. United States, 295 U.S. 247, 259 (1935).

213. I.R.C. § 7403 (1994).
214. I.R.C. § 7403(b) & (c) (1994).
215. See, e.g., United States v. 15621 S.W. 209th Ave., 894 F.2d 1511, 1516

(llth Cir. 1990).
216. See, e.g., United States v. Rodgers, 461 U.S. 677, 696-97 (1983).
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a money judgment from the transferee.2" The amount of such judgment
cannot exceed the fair market value of the transferred property (plus
interest)."' Thus, when a delinquent spouse, in order to defeat collection
of her tax liabilities, transfers her entireties interest to her nondelinquent
spouse, making him the fee simple owner of the property, measuring the
extent of his transferee liability requires valuing the interest his wife
transferred to him.

Three main options exist for valuing entireties interests. In ascending
order of desirability, they are: (1) judicial resolution on a facts-and-
circumstances basis, (2) judicial resolution based on the life expectancies of
the spouses, and (3) legislative resolution. For the reasons below, the
statutory amendment abrogating the entireties bar should provide that each
spouse's interest in an entireties estate be valued at fifty percent of the value

of the underlying property held by that estate.
Facts-and-circumstances valuation: Valuation is no stranger to tax

litigation. Thousands of cases and rulings have dealt with the value of diverse
types of property interests,2 and tens of thousands of valuation
controversies have been settled short of trial. While many situationally
apposite guidelines have developed, the general rule is that "[a]l relevant facts
and elements of value as of the applicable valuation date shall be considered
in every case.'22

Ragnarok would not be precipitated were we simply to add entireties
valuation issues to the judicial process without further guidance. Neither,
however, would that be the wisest course. Doing so would expend precious
judicial resources; it would multiply costs (attorneys fees and expert witness
fees) for both taxpayers and the government; and it often would occasion
years of delay in concluding tax controversies. Furthermore, at the end of that
long and painful road, participants often would feel less than confident that an

217. See I.R.C. § 6901 (1994).
218. E.g., Yagoda v. Commissioner, 39 T.C. 170, 185 (1962), affd, 331 F.2d

485 (2d Cir. 1964).
219. For example, valuation is necessary to determine (i) the amount included

in gross income whenpayment is received in the form of property, not cash, see Treas.
Reg. § 1.61-2(d)(1) (1960 as amended in 1989); (ii) the extent of deductions for
charitable contributions of property, see I.R.C. §§ 170, 2055 & 2522 (1994); (iii) the
amount by which property owned by the decedent increases the gross estate for estate
tax purposes, see I.R.C. § 2031(a) (1994); (iv) the amount of gifts (when made in
property) subject to the gift tax, see I.R.C. § 2512(a) (1994); and (v) the base for
imposition of certain penalties, see I.R.C. § 6662(e), (g) & (h) (1994).

220. Treas. Reg. § 20.2031-1(b) (1958 as amended in 1965).
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accurate result had been reached. Valuation is a notoriously imprecise
exercise, " and the courts possess no special expertise in performing it.222

The inadequacies of judicial valuation under the general facts-and-
circumstances approach have engendered efforts to move tax valuation out of
the courts.2 It would run counter to those initiatives to throw entireties
valuation into the judicial mill.

Moreover, valuing entireties interests would be even more problematic
than many other valuation exercises. The touchstone of standard valuation
analysis is the price at which assets like those at issue commonly are sold in
their customary marketplace. 224 There is no established market for entireties
interests; except for rare interspousal sales, such interests are not bought and
sold. The restrictions and contingencies to which each entireties spouse's use
of and expectancies as to the property are subject, coupled with the absence
of an established market would make facts-and-circumstances judicial
valuation of entireties interests frustrating for all concerned.

Life expectancies valuation: One important feature of tenancies by the
entireties is the right of survivorship. This feature suggests a possible
valuation approach: By comparing the respective life expectancies of the
spouses on the valuation date, one could allocate the value of the property
between the spouses. For estate tax and other purposes, the Service has
developed a variety of mortality and actuarial tables that could be adapted for
this purpose,' and similar commercial tables exist.

This approach gains some force from dicta in Rodgers. The Court
"assume[d], only for the sake of illustration, that a homestead estate is the
exact economic equivalent of a life estate, and that the use of a standard

221. See, e.g., Commissionerv. Marshall, 125 F.2d 943, 946 (2d Cir. 1942)

("almost always, 'value' involves a conjecture, a guess, a prediction, a prophecy");

Messingv. Commissioner, 48 T.C. 502, 512 (1967) (it is futile to attempt "to infuse
a talismanic precision into [valuation] ... which should frankly be recognized as
inherently imprecise").

222. E.g., Buffalo Tool & Die Mfg. Co., Inc. v. Commissioner, 74 T.C. 441,
452 (1980) (judicial resolution of valuation issues expends the time, effort, and money
of the parties and of the court and is "not likely to produce a better result").

223. See, e.g., TAX CT. R. 124 (voluntary binding arbitration for valuation and
other factual issues); Rev. Proc. 91-22, 1991-1 C.B. 526,proposedmodifications, IRS
Announcement 95-49, 1995-24 I.R.B. 13 (advance pricing agreements for § 482); IRS
Notice 95-1, 1995-2 I.R.B. 15 (proposed revenue procedure for advance valuation of
certain contributions of art).

224. E.g., Treas. Reg. § 20.2031-1(b) (1958 as amended in 1965).
225. See, e.g., I.R.C. § 7520 (1994); Treas. Reg. § 20.2031-7; IRS Notice 89-

60, 1989-1 C.B. 700; IRS Notice 89-24, 1989-1 C.B. 660.
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statutory or commercial table .... is appropriate in calculating the value of
that estate." 226

A life expectancies approach to valuing entireties interests would entail
less cost, delay, and uncertainty than a facts-and-circumstances approach.
Still, it would have at least two shortcomings. First, the exclusive emphasis
of a life expectancies approach would be distorting. The right of survivorship
is one important aspect of entireties ownership, but it is not the only one.

Second, even as to right of survivorship, significant uncertainties would
exist.227 For example, the Service's tables and commercial tables assume
hypothetical, average individuals. But, in each case, the spouses will be real
people who may diverge, sometimes greatly, from the averages. For instance,
assume John is 53 and in perfect health and Mary is 45 but in an advanced
stage of a terminal disease. Use of established tables would greatly overvalue
Mary's entireties interest.'

Statutory valuation: The height of certainty and simplicity would be a
fixed statutory valuation rule. I recommend that, in the amendment to § 6321
overthrowing the entireties bar, Congress prescribe that each cotenant's interest
in an entireties estate shall be valued at one-half of the value of the underlying
property held by that estate.

For state law purposes, fifty percent per spouse is already the "default"
valuation of entireties interests. Generally, spouses are allowed to end their
entireties estate by agreement and to divide the property between themselves
in any proportion they choose. If their agreement fails to state the proportion,
a fifty-fifty division will be made by the courts.2

More importantly, a fifty percent-fifty percent rule already is used for
several federal tax purposes. For example,

226. United States v. Rodgers, 461 U.S. 677, 698 (1983) (emphasis in original).
227. See, e.g., United States v. Jones, 877 F. Supp. 907, 918 n.8 (D.N.J. 1995)

("unlike a life estate, the value of which can be predicted with the use of life
expectancy tables, the imprecise nature of an interest such as a right of survivorship
makes it less susceptible of valuation").

228. See, e.g., Rodgers,461 U.S. at 704. This problem with standardized tables
has beenrecognized, butnot filly satisfactorily resolved. See, e.g., Bank of California
v. United States, 672 F.2d 758, 759-60 (9th Cir. 1982); Rev. Rul. 80-80, 1980-1 C.B.
194.

229. E.g., Sheldonv. Waters, 168 F.2d 483, 486 (5th Cir. 1948); see also N.C.
GEN. STAT. § 75D-8 (1990) (50%-50% rule for state forfeiture purposes); Eric G.
Zajac, Tenancies by the Entirety & Federal Civil Forfeiture Under the Crime Abuse
Prevention & ControlAct: A Clash of Titans, 54 U. Prrr. L. REv. 553 (1993) (urging
adoption of the North Carolina approach for federal forfeiture purposes).

1995]

49

Johnson: Johnson: Fog, Fairness, and the Federal Fisc

Published by University of Missouri School of Law Scholarship Repository, 1995



MJSSOURILAWREVIEW

-For federal estate tax purposes, the Internal Revenue Code directs that,
when one spouse dies, one-half of any property owned by the decedent and
her spouse as tenants by the entireties be included in her gross estate."0

-For income tax purposes, any rents, interest, or other income produced
by entireties property is taxed one-half to each spouse if they file separate
returns."l A similar rule applies as to deductions with respect to entireties
property. 2

Of course, the principal objection to a fifty-fifty statutory valuation is its
lack of calibration. However, this is hardly unique: often, a court can resolve
a valuation dispute "only by a Solomon-like pronouncement.""ui As noted
above, the approach recommended here simply applies to tax collection a
valuation convention as to entireties interests already used for estate and
income tax purposes. It is a sensible balance between convenience and
precision.

CONCLUSION

The entireties bar is a testament to the tendency of our legal system to
perpetuate antiquated rules long after their intellectual and practical
foundations have crumbled. Emanating from cases almost a half century old,
the bar survives despite the fact that the conceptions of property and of the
relation of federal to state law on which those cases were based have been
repudiated by more recent teaching.

The uncritical reaffirmation of the old bar cases by subsequent decisions
has left us with a rule which compromises the revenue, creates a ready
pathway for tax avoidance, defeats equal treatment of taxpayers, and lacks any
defensible doctrinal underpinning. The entireties bar should be abrogated.

MacBeth lamented: "Life's but a walking shadow, a poor player that
struts and frets his hour upon the stage and then is heard no more. "" The
entireties bar is a walking shadow that has overstayed its hour in federal tax
lien analysis. It should be ushered off the stage.

230. I.R.C. § 2040(b)(1), (2)(A) (1994).
231. E.g., Morgan v. Finnegan, 87 F. Supp. 274, 278 (E.D. Mo. 1949), aff'd,

182 F.2d 649 (8th Cir. 1950).
232. E.g., Coxv. Commissioner, T.C. Memo. 1993-326, 66 T.C.M. (CCi) 192.
233. Messing v. Commissioner, 48 T.C. 502, 512 (1967).
234. WLLAM SHAKESPEARE, MACBETH act V, § v.
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