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WRITING IT RIGHT

References to Beatles songs
in advocacy and judicial

opinions
Douglas E. Abrams

In 2019, the Maryland Court of Appeals
(the state’s highest court) decided

Board of County Commaissioners v.
Perennial Solar, LLC.!

The court unanimously held that state law preempted local zoning
authority concerning solar energy generating systems that require
a certificate issued by the state Public Service Commission.?

The court opened its opinion with this musical entree:

“Here comes the sun, and I say, It’s all right.”

— The Beatles, “Here Comes the Sun™®

By citing and quoting the Beatles” hit song from the band’s 1969
‘“Abbey Road” album, the unanimous Maryland
Court of Appeals followed the lead of other
state and federal courts. These courts have filed
written opinions that cite and quote one or more
of the Fab Four’s songs to help make substantive
or procedural points in cases that raised no claims
or defenses implicating the British quartet,
and that did not concern copyright or trademark, two staples of
entertainment industry litigation.

This article surveys the indelible mark that the Beatles (Paul
McCartney, John Lennon, George Harrison, and Ringo Starr)
continue to leave on courts in the United States more than half
a century after the quartet burst onto the American scene with
their three television appearances on the Ed Sullivan Show in
February of 1964, six years before the band’s breakup.

A Beatles song sampler
“The Long and Winding Road™* (from the “Let It Be” album (1970))
Atop the roster of judicially cited and quoted Beatles songs is
“The Long and Winding Road,”” which courts have invoked to
underscore the seemingly slow, and evidently meandering, pace
of some civil litigation.
In Jones v. Barnhart (2017),° for example, the plaintiff filed his
initial federal civil rights complaint in 2010. Nearly seven years
of pleadings, amended pleadings, and dueling motions followed.

172

“...courts have
cited and quoted
a host of other
Beatles songs...”

In denying the plaintiff’s latest motion, the federal district court
wrote that “[l]ike an old Beatles’ song, the procedural history
of this nearly seven year old case has been a ‘long and winding
road.””

In addition to “The Long and Winding Road,” courts have
cited and quoted a host of other Beatles songs, including:

“Kight Days a Week™® (from the “The Beatles” album (1964)) and

“Lucy In the Sky With Diamonds”™® (from the “Sgt. Pepper’s Lonely Hearts
Club Band” album (1967)).

In Commonwealth v. Knox (2018),'"° the Pennsylvania Supreme
Court affirmed the defendant’s conviction for writing and releasing
a rap song that made terroristic threats, and for intimidating
witnesses. The song specifically named Pittsburgh law enforcement
officers who were scheduled to testify against the defendant at his
upcoming trial arising from drug offenses.

The seven-justice state supreme court rejected
the defendant’s contention that the rap song
constituted speech protected by the First
Amendment. The court held instead that the
lyrics naming specific law enforcement officers
contained unprotected “true threats” because
the defendant specifically intended to terrorize or
intimidate the named officers with the specter of physical violence.!

Two Enox justices filed an opinion concurring and dissenting.
Because the defendant’s rap song named the police officers as
specific targets of physical violence, the two justices concurred
that the song made constitutionally unprotected true threats.
The two justices dissented, however, from the majority’s test for
distinguishing, in future cases, between music lyrics that
are protected by the First Amendment and music lyrics that are
unprotected true threats. To illustrate the difficulty in drawing
their constitutional line of demarcation, the two dissenters invoked
the Beatles:

[M]usic often is rife with hyperbole, boasting, exaggerated
attempts at entertainment, overheated invocation of
emotion, and nonsensical banter. . . . [That the statements
were made in a song . . . complicate[s] the task of
determining which lyrical statements objectively should
be taken seriously and which should not. . . .
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The Beatles, for example, insisted that they “ain’t
got nothin’ but love babe, eight days a week.” The
hyperbole is obvious. But the exaggeration may not
always be so apparent. Artists sometimes employ metaphors
that defy clear definition. . . . Song lyrics may even
lack any discernible meaning on their own, as in The
Beatles’ classic “Lucy in the Sky with Diamonds,”
which includes the instruction, “follow her down to
a bridge by a fountain where rocking horse people eat

marshmallow pies.”"?

A common theme

By highlighting references to Beatles songs in state and federal
judicial opinions, this article continues a theme that I have
presented in several prior “Writing It Right” articles. The theme
begins in some courts, which in recent years often accent their written
opinions’ substantive or procedural rulings with references citing
or quoting well-known cultural markers from sports, popular
entertainment, or literature.

For example, some courts have referenced terminologies, rules,
and traditions of baseball;"”® football;'* and other participation
and spectator sports that help shape American life, including
basketball, golf, and hockey."” Other courts have referenced
classic television shows and movies.'® Still other courts have turned to
literature by referencing children’s stories, fairy tales, and Aesop’s
Fables.'” I have discussed judicial references to, for example,
William Shakespeare’s plays,'® Charles Dickens’ novels,'” and
Robert Frost’s poems.?

This article turns to contemporary popular music, but the
overarching theme remains constant. The theme of my prior
“Writing It Right” articles is that the willingness of federal and
state courts to reference cultural markers in their written opinions
should encourage advocates likewise to enhance their briefs with
careful references to similar cultural markers.

Often quoted in these Journal articles is advice from leading
judges that is consistent with careful use of cultural references in
briefs. “Think of the poor judge who is reading . . . hundreds and
hundreds of these briefs,” says Chief Justice John G. Roberts Jr.

“Liven up their life just a little bit . . . with something interesting.”*!

Justice Antonin Scalia similarly urged brief writers “[m]ake it
interesting.”* “I don’t think the law has to be dull.” “Legal briefs
are necessarily filled with abstract concepts that are difficult
to explain,” Justice Scalia continued.”” “Nothing clarifies their
meaning as well as examples” that “cause the serious legal points
you’re making to be more vivid, more lively, and hence

more memorable.”?*

Conclusion: The Beatles and the contemporary
American experience

The Beatles and their songs qualify as cultural markers, and
thus as grist for citation and quotation by judges and advocates
who seck interesting, memorable expression at the bench and
bar. In 2014, the Boston Globe concluded that the Beatles’ three
appearances on the Ed Sullivan Show a half century earlier
remained “cultural milestones.”® CBS News correspondent Morley

Safer’s 50-year retrospective spoke universally, observing that the
Beatles “effectively changed the culture of not only America, but
the world.”* As the most prominent band of the rock era, the
Beatles help define the contemporary American experience, and

thus invite invocation in advocacy and judicial opinions. =~
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