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WRITING IT RIGHT

REFERENCES TO ROBERT FROST'S
POETRY IN ADVOCACY AND
JUDICIAL OPINIONS

DoucGLAS E. ABRAMS!

POET ROBERT FROST (1874-19263) WAS
AN AMERICAN GEM, THE ONLY FOUR-
TIME RECIPIENT OF THE PULITZER PRIZE
FOR POETRY. IN 1962, HE RECEIVED YET
ANOTHER COVETED HONOR,
THE CONGRESSIONAL GOLD
MEDAL BY UNANIMOUS VOTE
OF U.S. CONGRESS. WHEN
PRESIDENT JOHN F. KENNEDY
PRESENTED THE MEDAL, HE
PRAISED FROST’S LITERARY
“INTERPRETATIONS OF WHAT ...

IS THE BEST OF AMERICA.™2

A two-way street

This article concerns courts whose written opinions have
recently cited and quoted Frost and his poetry. By profiling
Frost’s enduring influence, the article fortifies a theme I have
presented in earlier “Writing It Right” articles. The theme
begins in the courts, which in recent years often accent their
opinions’ substantive or procedural rulings by quoting or
citing well-known cultural markers from literature, sports, or
popular entertainment.’

At its best, the judicial process paves a two-way street,
a focused dialogue between the advocates who seek to
persuade and the court which decides. The theme of my
earlier “Writing It Right” articles is that the courts’ frequent
use of references to cultural makers in their opinions invites
advocates to enhance their briefs and other submissions with
references to similar well-known cultural markers. As I wrote
in 2019, “advocates should feel comfortable following the
courts’ lead by carefully referencing [cultural markers] to
help sharpen substantive and procedural arguments in the
filings they submit.”

To help encourage advocates, I have called attention to
statements of leading judges. “Think of the poor judge who
is reading ... hundreds and hundreds of these briefs,” says
Chief Justice John G. Roberts Jr. “Liven up their life just a bit
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... with something interesting.”

Justice Antonin Scalia similarly urged brief writers to
“Im]Jake it interesting.”® “I don’t think the law has to be dull.”
“Legal briefs are necessarily filled with abstract concepts
that are difficult to explain,” Scalia continued.” “Nothing
clarifies their meaning as well as examples” that

“cause the serious legal points you're making
to be more vivid, more lively, and hence more
memorable.”®

Robert Frost in the courts: A poetic sampler

Frost’s poetry remains vintage Americana,
ripe for citation and quotation by the courts,
and thus by advocates who seek to “liven up”
their briefs with “something interesting,” and to
make their legal points “more vivid, more lively,
and hence more memorable.”

Even after the passage of decades, Frost’s
influence on American culture continues to hold
judges’ respect. Courts continue to cite and
quote from two of Frost’s best-known, best-loved
poems — “Mending Wall” (1914) and “The Road
Not Taken” (1915).

“Mending Wall”

“Mending Wall” tells the story of two New England
farmers whose adjoining farms are separated by a wall of
rock. When it comes time for the pair to cooperate to repair
the wall in the spring after the harsh winter, one farmer
questions the need for a wall. The neighbor responds tartly:
“Good fences make good neighbors.”

As its storyline suggests, “Mending Wall” lends itself well
to citation and quotation by courts that decide boundary
disputes and similar controversies between adjoining
landowners, such the Florida District Court of Appeal’s 2020
ruling in Jves v. Gettinger." Ives began as a homeowner’s
trespass action against an adjoining neighbor. The claim
was that the neighbor hired a construction company that
removed and destroyed the sedimentary rock formation
underneath the homeowner’s fence.!' The neighbor filed a
counterclaim and a third-party claim for injunctive relief and
damages.

The appellate court affirmed the $600 judgment for the
homeowner. Citing and quoting Frost’s poem, the panel
instructed, “This is a cautionary tale that reaffirms the adage:
‘Good fences make good neighbors.””'?
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“The Road Not Taken”

In “The Road Not Taken,” the poem’s narrator comes
upon “[t]wo roads [that] diverged in a yellow wood.” One
road “bent in the undergrowth”; “the other, as just as fair,

... was grassy and wanted wear.” The narrator reports that
he “took the one less traveled by, [a]nd that has made all the
difference.”"

In Boone v. Youngbar,'* the Maryland Court of Special
Appeals affirmed dismissal of the unwed mother’s petition
to disestablish the paternity of the young daughter’s
legal father. The legal father had executed an affidavit of
parentage that complied with all legal requirements, but the
mother alleged that there had been a mistake concerning
biological paternity.

The Boone court noted role reversal:
It is frequently the unwed mother who seeks to
establish the paternity of the biological father in
order to ensure child support. It is the unwed
mother herein, however, who seeks to disenfranchise
the legally established paternity of the appellee, John
Youngbar. Conversely, it is frequently the putative
father who shrinks from a designation as the father.
It is the unwed father herein, however, who is
fighting to retain his legally established paternal
status.'s

Boone held that the law did not permit the mother to
disestablish the father’s legal paternity by a petition that he
opposed.'® Citing and quoting from “The Road Not Taken,’
the court held that the parties’ role reversal “made all the
difference.”!”

’

Conclusion: A “granite figure”

A few months after Frost’s death in 1963, Kennedy called
the legendary poet “one of the granite figures of our time
in America.”"® Well into the 21st century, judges honor the
cultural bequest that Frost left the nation. .

4 .

Robert L.
Sutton, Jr.
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