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Corrigan et al.: State Legislative Update

STATE LEGISLATIVE UPDATE:

Ryan Corrigan
Samantha Groark
Alison Matusofsky

John Roark
Joshua Sieg

I. STATE LEGISLATIVE FOCUS

A. States Include Emergency Medical Services in Licensure Compacts

Bill Numbers: Alabama House Bill 250; Colorado House Bill 15-1015;
Delaware Senate Bill 35; Georgia Senate Bill 109

Alabama Senate Bill 125; Arizona House Bill 2502; Ar-
kansas Senate Bill 78; Colorado House Bill 1047; Geor-
gia House Bill 637

Arkansas House Bill 1482; Colorado Senate Bill 06-
020; Delaware Senate Bill 59; Georgia Senate Bill 109

Summary: Providing expedited licensure processes for various
healthcare providers

Status: Enacted
1. Introduction

In the most recent legislative session, many states considered measures to
streamline health care licensing. Many state legislatures have introduced, if not
already passed, legislation that enacts various interstate compacts, and commissions
to implement and enforce the compacts, involving particular medical and healthcare

" The State Legislative Update is an annual article compiled and written by Journal of Dispute Resolution
members. It is designed to provide readers with a listing of pertinent legislation affecting Alternative
Dispute Resolution (“ADR”). The Update also provides a more detailed look at certain bills because of
their importance and/or novelty within the ADR field. If you have comments or suggestions about this
feature, please feel free to e-mail the

Journal of Dispute Resolution Editorial Board at JDR@missouri.edu.
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fields. The bills include the Emergency Medical Services (EMS) Personnel Inter-
state Licensure Compact' (EMS Licensure Compact), the Interstate Medical Licen-
sure Compact? (MLC), and the Interstate Nurse Licensure Compact’ (NLC). This
article will focus primarily on EMS Licensure Compact bills of only a handful of
states:* Alabama, Alaska, Arizona, Arkansas, Colorado, Delaware, and Georgia.

2. Broad Scope of Bills

The bills, while pertaining to distinct fields of health care, all inure to the same
general purpose of increasing the health and safety of the general public through
uniformity of health care licensure. By ensuring uniform laws throughout the mem-
ber states, the compacts provide a streamlined process for which EMS personnel,
medical doctors, and nurses can become licensed to practice in multiple states® and
further provides for the prevailing standard for licensure of these health care pro-
fessionals. By allowing interstate licensing, the compacts ensure that the emer-
gency medical services and other health care services are provided to patients at the
location of the patient-healthcare personnel interaction.® However, because these
healthcare professionals are able to interact with patients in multiple states,’ the
state medical board in which the health care services were rendered retains jurisdic-
tion over the health care professional who performed such services.® Furthermore,
each bill contains a dispute resolution clause calling for the interstate commission’

1. The EMS Licensure Compact is enacted or introduced in the following states: Alabama (ALA.
CODE § 22-18-50 (2017)), Colorado (COLO. REV. STAT. § 24-60-3502 (2016)), Delaware (2017 DEL.
LAWS 35), and Georgia (GA. CODE ANN. § 38-3-71 (2017)). The EMS Licensure Compact was intro-
duced and failed to pass in Arkansas during the 2017 legislative session under H.B. 2015, 91% Gen.
Assemb., Reg. Sess. (Ark. 2017).

2. The Medical Licensure Compact is enacted or introduced in the following states: Alabama (ALA.
CODE §§ 34-24-520 through 34-24-543 (2015)), Arizona (ARIZ. REV. STAT. § 32-3241 (2016)), Arkan-
sas (2017 Ark. S.B. 78 (enacted March 8, 2017)), Colorado (COLO. REV. STAT. § 24-60-3602 (2016)),
and Georgia as H.B. 637, 2017 Leg., Reg. Sess. (Ga. 2017). The Medical Licensure Compact was in-
troduced and failed to pass during the 2016 legislative session in Alaska under H.B. 237, 29" Legislature
(Alaska 2016).

3. The Nurse Licensure Compact is enacted or introduced in the following states: Arkansas (ARK.
CODE ANN. § 17-87-601 (2017)), Colorado (COLO. REV. STAT. § 24-60-3202 (2016)), Delaware (DEL.
CODE. ANN. tit. 24, §§ 1901A- 1912A ) (not effective until December 12, 2018 or upon fulfillment of
the contingency in 81 Del. Laws, c. 50, § 2), and Georgia as S.B. 109, 2017 Leg., Reg. Sess. (Ga. 2017)
to amend GA. CODE ANN. §§ 43-26-60- 43-26-65.

4. Because most of, if not all, the bills are identical in language and scope from state to state in regard
to the specific health care area, I have consolidated the scope of this article to focus only upon the states
which I was assigned.

5. ALA. CODE § 34-24-520 (2015); ARK. CODE ANN. § 17-87-601 (2017); COLO. REV. STAT. § 24-
60-3502 (2016).

6. ALA. CODE § 34-24-520 (2015); ARK. CODE ANN. § 17-87-601 (2017); COLO. REV. STAT. § 24-
60-3502 (2016).

7. As long as the state in which the professional performs the health care services is a member-state
to the respective Compact.

8. ALA. CODE § 34-24-520 (2015); ARK. CODE ANN. § 17-87-601 (2017); COLO. REV. STAT. § 24-
60-3502 (2016).

9. The compacts allow for the formulation of the Interstate Commission tasked the administration of
the compacts and enforcement of the provisions and rules conveyed in the compacts, “which is a discre-
tionary state function.” ALA. CODE § 34-24-530 (2015).
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to promulgate rules for submitting disputes to an arbitration panel'® or for mediation
or a binding dispute resolution.!!

3. EMS Personnel Licensure Interstate Compact

The Emergency Medical Services (EMS) Personnel Licensure Interstate Com-
pact has been enacted into law in Alabama,'?> Colorado,'’ and Georgia'* and has
been introduced during the 2017 legislative session in Delaware.!> In Arkansas,
however, the EMS Licensure Compact failed to be passed into law.'6

In order to protect the public through verification of competency and assurance
of accountability for patient care related activities, the state (and all member states
of the EMS Licensure Compact) licenses EMS personnel, such as emergency med-
ical technicians (EMTs), advanced EMTs, and paramedics.!” The Compact, which
recognizes that member states have a vested interest in protecting the public’s health
and safety through their licensing and regulation of EMS personnel, is intended to
facilitate the day-to-day movement of EMS personnel across state boundaries in the
performance of their EMS duties.'®

The EMS Licensure Compact provides the standards for which an individual
may become licensed in a “home state.”’® However, in order to be permitted to
practice in a remote state or other member state, an individual’s license must com-
ply with the standards defined in section three of the EMS Licensure Compact.?

10. ARK. CODE ANN. § 17-87-601 (2017); 24 DEL. CODE ANN. tit. 24 § 1910A(c) (2017); 2017 GA
H.B. 402; COLO. REV. STAT. § 24-60-3202 (2016).

11. ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-3502 (2016); 2017 DE S.B. 35; GA.
CODE ANN. § 38-3-71 (2017); ALA. CODE § 34-24-538; S.B. 78, 91* Gen. Assemb., Reg. Sess. (Ark.
2017); AR1Z. REV. STAT. § 32-3241 (2017); H.B. 637, 2017 Leg., Reg. Sess. (Ga. 2017).

12. ALA. CODE § 22-18-50 (2017).

13. COLO. REV. STAT. § 24-60-3502 (2016).

14. GA. CODE ANN. § 38-3-71 (2017).

15. S.B. 35, 149" Gen. Assemb., Reg. Sess. (Del. 2017).

16. H.B. 2015, 91* Gen. Assemb., Reg. Sess. (Ark. 2017).

17. Ala. Code § 22-18-50; Colo. Rev. Stat. § 24-60-3502; 2017 DE S.B. 35; GA. CODE ANN. § 38-3-
71 (2017).

18. The Compact is designed to achieve the following purposes and objectives:

(1)[i]ncrease public access to EMS personnel; (2) [e]nhance the states’ ability to protect the health and
safety, especially patient safety; (3) [e]ncourage the cooperation of member states in the area of EMS
personnel licensure and regulation; (4) [sJupport licensing of military members who are separating from
an active duty tour and their spouses; (5) [f]acilitate the exchange of information between member states
regarding EMS personnel licensure, adverse action, and significant investigatory information; (6) [p]ro-
mote compliance with the laws governing EMS personnel practice in each member state; and (7) [i]nvest
all member states with the authority to hold EMS personnel accountable through the mutual recognition
member state licenses.

ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-3502 (2016); S.B. 35, 149" Gen. Assemb.,
Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-3-71 (2017).

19. A home state is one in which the individual holds a current license to practice emergency medical
services. Section 3. Home State Licensure. ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-
3502 (2016); S.B. 35, 149™ Gen. Assemb., Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-3-71 (2017).

20. Section 3. Home State Licensure:

(C) A home state’s license authorizes an individual to practice in a remote state under the privilege to
practice only if the home state:

1. Currently requires the use of the National Registry of Emergency Medical Technicians (NREMT)
examination as a condition of issuing initial licenses at the EMT and paramedic levels;

2. Has a mechanism in place for receiving and investigating complaints about individuals;

Published by University of Missouri School of Law Scholarship Repository, 2018
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Furthermore, the EMS Licensure Compact provides only select conditions and cir-
cumstances in which an EMS individual may practice in a remote state.?!

According to Section 10 of the EMS Licensure Compact, the member states
“hereby create and establish a joint public agency known as the Interstate Commis-
sion for EMS Personnel Practice,” (Commission)?> which has, inter alia, the power
and authority to “promulgate uniform rules to facilitate and coordinate implemen-
tation and administration of this Compact.”?*  Further, the Commission has the
power to bring and prosecute legal proceedings in the name of the Commission.?*
Section 13(C) provides for dispute resolution for disputes related to the Compact
between member states and between member and non-member states.?> The Com-
pact further states “the Commission shall promulgate a rule providing for both me-
diation and binding dispute resolution for disputes . . . .2

In accordance with the broad purpose of the EMS Licensure Compact, the
drafters of the Compact, recognizing the benefits of alternative dispute resolution,
included a clause that allows disputes arising under the Compact to be settled or
adjudicated efficiently and effectively. Because the focus of the Compact is on the

3. Notifies the Commission, in compliance with the terms herein, of any adverse action or significant
investigatory information regarding an individual,

4. No later than five years after activation of the Compact, requires a criminal background check of all
applicants for initial licensure, including the use of the results of fingerprint or other biometric data
checks compliant with the requirements of the Federal Bureau of Investigation with the exception of
federal employees who have suitability determination in accordance with US CFR Section 731.202 and
submit documentation of such as promulgated in the rules of the Commission; and

5. Complies with the rules of the Commission.

ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-3502 (2016); S.B. 35, 149" Gen. Assemb.,
Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-3-71 (2017).

21. Section 5. Conditions of Practice in a Remote State:

An individual may practice in a remote state . . . only in the performance of the individual’s EMS duties
... and under the following circumstances:

1. The individual originates a patient transport in a home state and transports the patient to a remote
state;

2. The individual originates in the home state and enters a remote state to pick up a patient and provide
care and transport of the patient to the home state;

3. The individual enters a remote state to provide patient care and/or transport within that remote state;
4. The individual enters a remote state to pick up a patient and provide care and transport to a third
member state;

5. Other conditions as determined by rules promulgated by the commission.

ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-3502 (2016); S.B. 35, 149" Gen. Assemb.,
Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-3-71 (2017).

22. ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-3502 (2016); S.B. 35, 149" Gen. As-
semb., Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-3-71 (2017).

23. Section 10(D)(1) states further that the rules promulgated by the Commission “shall have the force
and effect of law and shall be binding in all member states.” ALA. CODE § 22-18-50 (2017); COLO. REV.
STAT. § 24-60-3502 (2016); S.B. 35, 149" Gen. Assemb., Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-
3-71 (2017).

24. The clause fully states the Commission shall have the power “[t]o bring and prosecute legal pro-
ceedings or actions in the name of the Commission, provided that the standing of any state EMS authority
or other regulatory body responsible for EMS personnel licensure to sue or be sued under applicable law
shall not be affected.” ALA. CODE § 22-18-50, sec. 10(D)(2) (2017).

25. ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-3502 (2016); S.B. 35, 149" Gen. As-
semb., Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-3-71 (2017).

26. ALA. CODE § 22-18-50 (2017); COLO. REV. STAT. § 24-60-3502 (2016); S.B. 35, 149" Gen. As-
semb., Reg. Sess. (Del. 2017); GA. CODE ANN. § 38-3-71 (2017).
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increased access to emergency medical services and other healthcare services, en-
tangling individual licensed EMS personnel or member states of the Compact in
long, costly litigation could be detrimental to the purpose of the Compact.

4. Interstate Medical Licensure Compact

Similar to the EMS Licensure Compact, several states have introduced and en-
acted bills to expedite and standardize the licensure process for physicians and au-
thority of state medical boards: the Interstate Medical Licensure Compact (MLC).?’
The states of interest to this article include Alabama,?® Arizona,” Arkansas,*® Col-
orado,’! and Georgia.*? In order to improve access to health care, the member states
of the Interstate Medical Licensure Compact have allied in common purpose to de-
velop a comprehensive process that complements the existing licensing and regula-
tory authority of state medical boards, provides a streamlined process that allows
physicians to become licensed in multiple states, thereby enhancing the portability
of a medical license and promoting the safety of patients.>® Likewise, the MLC
adopts the prevailing standard for medical licensure and “affirms that the practice
of medicine occurs where the patient is located at the time of the physician-patient
encounter . . . .3

Also similar to the EMS Licensure Compact, the MLCs each contain a dispute
resolution clause. The clause, nearly identical to that of the EMS Licensure Com-
pact, states, “(a) The interstate commission, upon the request of a member state,
shall attempt to resolve disputes which are subject to the Compact and which may
arise among member states or member boards; (b) [t]he interstate commission shall
promulgate rules providing for both mediation and binding dispute resolution as
appropriate.”> However, one noticeable difference in the MLC’s dispute resolution
provision is the clause providing for resolution of disputes “among member states
or member boards.” The MLC does not provide for alternative dispute resolution
for claims arising under the Compact brought by or against non-member states or
boards. Whether this exclusion of non-member states has any practical effect on
the scope of disputes mandated to alternative dispute resolution under the Compact
remains to be seen.

The Interstate Medical Licensure Compact, in an effort to expedite licensure of
physicians so as to increase public access to healthcare services, creates a uniform,

27. ALA. CODE §§ 34-24-520 through 34-24-543 (2017); ARIZ. REV. STAT. § 32-3241 (conditionally
repealed on Dec. 1, 2017); S.B. 78, 91 Gen. Assemb., Reg. Sess. (Ark. 2017); COLO. REV. STAT. § 24-
60-3602 (2016); H.B. 637, 2017 Leg., Reg. Sess. (Ga. 2017).

28. ALA. CODE §§ 34-24-520 through 34-24-543 (2017).

29. ARIZ. REV. STAT. § 32-3241 (conditionally repealed on Dec. 1, 2017).

30. S.B. 78, 91* Gen. Assemb., Reg. Sess. (Ark. 2017);

31. COLO. REV. STAT. § 24-60-3602 (2016).

32. H.B. 637,2017 Leg., Reg. Sess. (Ga. 2017).

33. ALA. CODE §§ 34-24-520 (2017); ARIZ. REV. STAT. § 32-3241 (conditionally repealed on Dec. 1,
2017); S.B. 78, 91" Gen. Assemb., Reg. Sess. (Ark. 2017); COLO. REV. STAT. § 24-60-3602 (2016);
H.B. 637,2017 Leg., Reg. Sess. (Ga. 2017).

34. ALA. CODE §§ 34-24-520 (2017); ARIZ. REV. STAT. § 32-3241 (conditionally repealed on Dec. 1,
2017); S.B. 78, 91" Gen. Assemb., Reg. Sess. (Ark. 2017); COLO. REV. STAT. § 24-60-3602 (2016);
H.B. 637,2017 Leg., Reg. Sess. (Ga. 2017).

35. ALA. CODE §§ 34-24-520 (2017); see also ARIZ. REV. STAT. § 32-3241(19); S.B. 78, 91* Gen.
Assemb., Reg. Sess. (Ark. 2017); COLO. REV. STAT. § 24-60-3602 (2016); H.B. 637, 2017 Leg., Reg.
Sess. (Ga. 2017).
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streamlined process in which physicians may become licensed to practice in multi-
ple states. Like the streamlined licensing process itself, providing for alternative
dispute resolution for disputes arising under the Compact can make adjudicating
such disputes much more efficient and cost-effective for members and member
states of the Interstate Medical Licensure Compact.

5. Interstate Nurse Licensure Compact

The Interstate Nurse Licensure Compact (NLC) has been enacted in Arkan-
sas,’® Delaware,?” and Colorado,*® and has been introduced in Georgia.*® The mem-
ber states found that “the current system of duplicative licensure for nurses practic-
ing in multiple states is cumbersome and redundant to both nurses and states.”*
Therefore, the NLC was enacted to implement uniform licensure process and stand-
ards as well as “coordinated licensure information system” throughout member
states.*! The Compact aims to facilitate the states’ responsibility to protect public
health and safety, ensure compliance and cooperation with party states, and, inter
alia, give all member states the authority “to hold a nurse accountable” for comply-
ing with all state practice laws in the state in which the nurse-patient encounter took
place.*?

Like both the EMS Licensure Compact and the MLC, the NLC provides for
dispute resolution of claims arising under the Compact’s terms. However, depend-
ing on whether the member state have enacted the original version of the Compact,
the dispute resolution clause of the NLC provides that the party states may submit
the issues to an arbitration panel for a final, binding decision.** Although the arbi-
tration-only provision of the original Nurse Licensure Compact is still contained in
the enhanced version, the enhanced version also provides that mediation or other
alternative dispute resolution proceedings may be used.** The increased popularity
and efficacy of alternative dispute resolution likely played a part in the reshaping
of the NLC’s dispute resolution clause to include clauses for both mediation and
arbitration.

36. ARK. CODE ANN. § 17-87-601 (2017).

37. DEL. CODE ANN. tit. 24 §§ 1901A through 1912A (effective Dec. 12, 2018, or upon fulfillment of
the contingency of 81 Del. Laws, c. 50, § 2).

38. COLO. REV. STAT. § 24-60-3202 (2016).

39. H.B. 402, 2017 Leg., Reg. Sess. (Ga. 2017).

40. ARK. CODE ANN. § 17-87-601, art. I, sec. (a)(5).

41. ARK. CODE ANN. § 17-87-601 (2017); Del. Code Ann. tit. 24 § 1907A (effective Dec. 12, 2018,
or upon fulfillment of the contingency of 81 Del. Laws, c. 50, § 2); COLO. REV. STAT. § 24-60-3202
(2016); H.B. 402, 2017 Leg., Reg. Sess. (Ga. 2017).

42. ARK. CODE ANN. § 17-87-601 (2017); Del. Code Ann. tit. 24 § 1902A (effective Dec. 12, 2018,
or upon fulfillment of the contingency of 81 Del. Laws, c. 50, § 2); COLO. REV. STAT. § 24-60-3202;
H.B. 402,2017 Leg., Reg. Sess. (Ga. 2017).

43. The dispute resolution clause of the original Compact states:
(b) In the event party states find a need for settling disputes arising under this Compact:
(1)The party states may submit the issues in dispute to an arbitration panel that will be comprised of an
individual appointed by the Compact administrator in the home state; an individual appointed by the
Compact administrator in the remote state or states involved; and an individual mutually agreed upon by
the Compact administrators of all the party states involved in the dispute.
(2)The decision of a majority of the arbitrators shall be final and binding.
ARK. CODE ANN. § 17-87-601, art. XI; COLO. REV. STAT. § 24-60-3202, art. XI.

44. DEL. CODE ANN. tit. 24 § 1910A(c)(2); H.B. 402, 2017 Leg., Reg. Sess. (Ga. 2017).
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6. Conclusion/Analysis

Each of the interstate licensure Compacts was, and is, enacted for the general
purpose of introducing an expedited pathway to licensure for health care personnel
in order to allow for increase access to health care services for patients or those in
need of such services. Following the theme of expedition, including a clause for
the use of alternative dispute resolution for disputes arising out of the terms of the
Compacts can and should be beneficial to all parties involved.

Alternative dispute resolution, including mediation and arbitration, is typically
regarded as simpler, cheaper, and faster than litigation. Also, like most medical
files, arbitration and mediation proceedings are often confidential, or at the very
least, private. In many ways, mediation and arbitration are streamlined dispute res-
olution proceedings, similar to the streamlined licensing procedures provided
through the EMS Licensure Compact and also the Interstate Medical Licensure
Compact and the Interstate Nurse Licensure Compact.

In order to better serve the public through wider and more efficient access to
health care services and professionals, the EMS Licensure Compact® creates a way
for EMS personnel, and other health care professionals with respect to the MLC and
NLC, to become licensed in a more efficient process so as to provide services to a
wider scope of patients. Alternative dispute resolution for disputes arising under
the Compacts can allow for a more efficient resolution to otherwise costly and time
consuming proceedings and ordeals. States that have enacted the EMS Licensure
Compact do so in order to provide health care to more patients, more efficiently.
Allowing for more efficient and cost-effective dispute resolution procedures per-
mits states to better allocate time, money, and individual professionals and services
towards the intended purposes of the Compacts.

But, providing for alternative dispute resolution of disputes arising out of the
Compact only goes so far. It is the responsibility of the Commission to promulgate
a rule, or rules, for dispute resolution through mediation or arbitration. And, it is
the Commission’s responsibility to enforce the rules promulgated in the Compact.

One of the biggest issues with the enactment of the Compacts involves the un-
certainty regarding the dispute resolution process. For instance, the dispute resolu-
tion clause contained in the EMS Licensure Compact calls for rules promulgating
mediation or arbitration for disputes arising between member states and member
states and non-member states.** Analyzing the language of the clause leaves open
for interpretation which disputes can and will be adjudicated in alternative dispute
resolution. One can interpret from the text that any dispute arising out of the terms
of EMS Licensure Compact brought by a state, whether a member state or non-
member state, against a member state would be mediated or arbitrated.*’” But, does
this clause encompass all disputes brought against or under the Compact? Would
a claim against an individual EMS personnel member licensed under the EMS Li-
censure Compact brought by an individual patient who received care or services
from such EMS personnel be thrust into mediation or arbitration or could such a

45. This also includes the Medical Licensure Compact and the Nurse Licensure Compact.

46. “Upon request by a member state, the Commission shall attempt to resolve disputes related to the
Compact that arise among member states and between member and nonmember states.” ALA. CODE §
22-18-50, sec. 13(C)(1) (1975).

47. This assumes that the Commission has in fact promulgated rules requiring alternative dispute res-
olution of such claims and disputes.

Published by University of Missouri School of Law Scholarship Repository, 2018
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claim be brought in litigation? Likewise, if such a claim brought by a patient is
brought in litigation, the issue of who decides—the court or arbitrator—whether the
Compact’s clause is enforced comes to the forefront.

Although there may be issues regarding the scope of the dispute resolution
clause contained in the EMS Personnel Licensure Interstate Compact, along with
the Interstate Medical Licensure Compact and Interstate Nurse Licensure Compact,
the inherent aspects of alternative dispute resolution, like confidentiality, lower
costs, and greater efficiency, should be beneficial for the overall effectiveness of
EMS Licensure Compact.

B. Republicans Push for Limited Arbitrator Discretion in Public Labor

Disputes
Bill Numbers: Iowa House File 291; Illinois Senate Bill 1305
Summary: Mandating factors that arbitrators must con-

sider in the context of impasses in public sector
collective bargaining

Status: 2017 Towa H.F. 291 enacted; 2017 Ill. S.B. in
committee

1. Introduction

Public sector labor law is generally set by state and local laws, which vary sig-
nificantly across the country.*® While most states grant collective bargaining rights
to public employees, few permit public employees to strike.** Instead, many state
laws provide for resolving bargaining impasses first through mediation, and then in
some form of binding “interest arbitration.”® Interest arbitration is a process
whereby a union and public employer, after reaching impasse in the bargaining pro-
cess, submit their dispute to a third-party neutral for final and binding resolution.
State law governing interest arbitration almost always includes specific criteria
which the arbitrator must consider in making the arbitration award such as, for ex-
ample, cost of living increases, state financial resources, and stipulations of the par-
ties, among other factors.>!

In an effort to manage budget deficits as well as scale back the collective bar-
gaining rights of public workers, Republicans in some state legislatures have pushed
for limiting arbitrators’ discretion in interest arbitration disputes to factors that tend
to promote fiscal conservatism. Two such bills were introduced in Iowa and Illinois
during the 2017 legislative session, with the Iowa bill passed by the Republican-
controlled legislature and signed by the Republican Governor within weeks of its
filing.

48. R.D. Hursh, Constitutionality of Arbitration Statutes, 55 A.L.R.2d 432, *9.

49. Id.

50. Id. at *2.

51. Martin H. Malin, Two Models of Interest Arbitration, 28 OHIO ST.J. DISP. RESOL. 145, 159 (2013).
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2. Background: Tensions over Public Sector Collective Bargaining

In recent years, there has been an aggressive attempt by some Republican state
legislators to scale back collective bargaining rights in the public sector. This in-
cludes the rights of teachers, firefighters, police officers, and other public employ-
ees to bargain over wages, benefits and other terms and conditions of employment.
Proponents of limiting public employees’ collective bargaining rights claim these
workers are overcompensated and contribute to state budget deficits. Opponents
argue that organized labor is targeted by conservatives and corporate interests be-
cause of unions’ support of Democratic candidates and causes.

In the aftermath of the Republican success in the 2010 elections, some state
legislatures and governors moved to limit public sector collective bargaining. The
most publicized example occurred in Wisconsin in 2011, when collective bargain-
ing rights of public employees other than police and firefighters were severely lim-
ited.> The efficacy of interest arbitration as a dispute resolution procedure has also
been called into question, particularly by those who view it as a contributing cause
of increasing costs for public employment. As a result, some legislative approaches
to public sector labor reform have included adding, removing, or modifying the
statutory factors arbitrators must consider when rendering an award in the context
of a collective bargaining impasse.

3. Ilinois

Under the Illinois Public Labor Relations Act, disputes involving security em-
ployees, police officers, fire fighters, and some other classifications first require
mediation.>® If mediation is unsuccessful, an arbitration panel will hold a hearing.>*
According to the statute, the arbitration panel must base its findings, opinions and
order upon the following factors: (1) the lawful authority of the employer; (2) stip-
ulations of the parties; (3) the interests and welfare of the public and the financial
ability of the unit of government to meet those costs; (4) comparison of the wages,
hours and conditions of employment involved with those of other employees per-
forming similar services; (5) the average consumer prices for goods and services,
commonly known as the cost of living; (6) overall compensation presently received
by the employees; and (7) “such other factors, not confined to the foregoing, which
are normally or traditionally taken into consideration in the determination of wages,
hours and conditions of employment...”>’

In February 2017, Republican State Senator Michael Connelly introduced Illi-
nois Senate Bill 1305.%° The bill was assigned to the Labor Committee on February
15, 2017 and assigned to the Subcommittee on special Issues on March 1, 2017.%7
It was subsequently re-referred to the Assignments Committee on May 5, 2017.38

52. Paul M. Secunda, The Wisconsin Public-Sector Labor Dispute of 2011, 27 ABA J. OF LAB. & EMP.
L. 293, 159 (2012).

53. 5ILL. COMP. STAT. § 315/14 (2017).

54. Id.

55. Id.

56. S.B. 1305, 100™ Gen. Assemb., Reg. Sess. (Ill. 2017) (status provided by LEXIS bill tracking).

57. Id.

58. Id.
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The bill would amend Section 14 of the Illinois Public Labor Relations Act.* In
particular, it would specify what must be considered when evaluating “the interests
and welfare of the public and the financial ability of the unit of government to meet
those costs.”® The bill would require arbitrators to “fully consider and base its
findings, opinions and order upon” (1) current budget shortfalls, (2) pension fund-
ing obligations, (3) increased benefit costs, and (4) proportionality of last wage in-
creases to proposed budgetary considerations.®! Further, the arbitrator may not con-
sider the ability of the unit of government to increase tax levels.®

While it appears unlikely that this bill will move forward, its aim is clear: in-
troduce changes to public sector labor law to make it more difficult for public em-
ployees to earn wage increases, particularly in the midst of budget constraints, and
to do so forcing arbitrators to consider factors that tend to emphasize fiscal conserv-
atism while ignoring factors suggesting availability of funds.

4. Iowa

In 1974, Iowa’s Public Employment Relations Act (now Chapter 20 of the lowa
Code) was passed with bipartisan support and signed into law by a Republican gov-
ernor, Robert D. Ray.®* The act reflected “careful compromise by lowa’s public
employers and employees to adopt a fair and binding process to settle bargaining
disputes.”® Under Chapter 20, the arbitrator resolves the dispute between the par-
ties by conducting a hearing and then issuing a decision on the issues in dispute.®®
The arbitration process under Chapter 20 involves something called “final offer”
arbitration. Each party makes a final offer on each of the issues in dispute, and the
arbitrator chooses between those final offers on each disputed issue. The arbitrator
is required to choose the final offer which is the most “reasonable,” based on the
evidence offered by the parties and after considering the factors specified in Chapter
20.%¢

Previously, an arbitrator considering a wage impasse would consider the final
offers of the union and management and choose one of the two.®” There was no
financial cap on the award, and an arbitrator could consider past collective bargain-
ing agreements, interests and welfare of the public, and the power of the public
employer to levy taxes and appropriate funds.%® The arbitrator could also compare
wages, hours and conditions of employment with other public employees doing
comparable work.

Iowa House File 291 was introduced on February 9, 2017 by the Committee on
Labor in the Iowa House of Representatives as a companion to Senate File 213,

59. Id.

60. Id.

61. Id.

62. S.B. 1305, 100™ Gen. Assemb., Reg. Sess. (Ill. 2017) (status provided by LEXIS bill tracking).

63. “To Promote Harmonious and Cooperative Relationships ”: A Brief History of Public Sector Col-
lective Bargaining in Iowa, 1966 to 2016, University of Iowa Labor Center (2016), https://www.io-
waaflcio.org/system/files/history of ia public_sector bargaining.pdf.
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which was introduced by Republican Senator Jason Schultz. ®* House File 291 was
fast-tracked through both legislative chambers, with the vast majority of nearly 80
proposed amendments failing.”® Governor Terry Branstad signed it into law on Feb-
ruary 17,2017.7" The law makes sweeping changes to lowa Code Chapter 20.7? In
particular, the law changes procedures for arbitration of impasses in collective bar-
gaining disputes involving units that do not have at least thirty percent of members
who are public safety employees, including the factors an arbitrator is required to
consider in making a final determination on an impasse item.”

Under the new law, an arbitrator’s award is restricted to the final offers, but the
award cannot exceed whichever is lower: a three percent increase, or a percent in-
crease equal to the cost of living increase outlined in the consumer price index.”
Further, arbitrators can no longer consider past collective bargaining agreements or
the power of the public employer to increase or impose new taxes, fees or charges.”
Under the new law, arbitrators must consider the financial ability of the employer
to meet the cost of an offer in light of economic conditions.”®

5. Conclusion

Fears of public employees striking and disrupting the flow of public services
gave rise to interest arbitration as a method for resolving impasses in collective
bargaining. As a part of the parties’ bargaining process, interest arbitration pro-
vides a substitute for the right to strike “because the parties mutually desire to avoid
such economic warfare, in part because strikes are inherently unpredictable.””” For
the threat to go to interest arbitration to function comparably to the threat of strike,
arbitrators must have wide discretion so the outcome is at least somewhat unpre-
dictable. The more an arbitration process is developed as an adjudication process,
however, the more likely it will allow “negotiators to avoid responsibility and ac-
countability to their constituents” as well as “divert rather than resolve conflict.””®

State law may require specifying factors for the arbitrator to consider in order
to avoid courts construing the statute as an unconstitutional delegation of sovereign
authority.” Where statutes specify factors for the arbitrator to consider, the factors
should be worded broadly to give the arbitrator as much discretion as possible. Pri-
oritizing some factors over others “should be avoided and the list should contain
express authorization for the arbitrator to consider factors in addition to those ex-
pressly listed.”®® Further, arbitrators should not be required to address expressly
every factor in rendering their award.

Interest arbitration is an extension of the collective bargaining process; it
should be treated as such. Parties are more likely to reach agreement “and, in so

69. H.F. 291, 2017 Iowa Legis., 87" Sess. (Iowa 2017) (status provided by LEXIS bill tracking).
70. Id.

71. Id.

72. Id.

73. Id.

74. Id.

75. H.F. 291, 2017 Towa Legis., 87" Sess. (Iowa 2017) (status provided by LEXIS bill tracking).
76. Id.

77. Secunda, supra note 52, at 169.

78. Id. at 168.

79. Id. at 169.

80. Id.
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doing, have a better chance of innovating rather than replicating the status quo,”
when interest arbitration is understood as an alternative to striking and where the
results are at least somewhat unpredictable.?! State legislators should be careful to
avoid narrowing arbitrators’ discretion to the point where interest arbitration will
no longer serve the purpose for which it was intended: minimizing economic war-
fare. Public sector employees engaged in collective bargaining should have a fair
shot at achieving gains in the process; otherwise, arbitration as a dispute resolution
mechanism will no longer “promote harmonious and cooperative relationships be-
tween government and its employees by permitting public employees to organize
and bargain collectively.”®?

C. Interstate Medical and Nurse Licensure Compacts

Bill Numbers: Michigan House Bill 4066,% Mississippi
House Bill 488,% Nebraska Legislative Bill
88,8 Nevada Assembly Bill 18.8

Summary: Implementing medical and nurse licensure
Compacts to provide opportunities for medical
professionals to practice medicine in multiple
states who meet uniform licensure require-
ments

Status: Michigan House Bill 4066 has been introduced
to the House; Mississippi House Bill 488 en-
acted March 3, 2017; Nebraska Legislative Bill
88 enacted April 25, 2017; Nevada Assembly
Bill 18 has been introduced to the Assembly

1. Introduction

The United States is on the verge of having a major shortage of nurses and
physicians.?” With the introduction of the Affordable Care Act, there has been an
influx of millions of new patients into the health industry.3® It is estimated that by
2025, there will be a shortage of 90,000 physicians and 500,000 nurses.®* In the
nursing industry, especially, a growing number of nursing school applications are
denied because the nursing schools do not have the ability to train enough nurses to

81. Id.

82. Towa CODE §20.1.

83. H.R. 4066, 99th Leg., Reg. Sess. (Mich. 2017).

84. H.R. 488, 132nd Leg., Reg. Sess. (Miss. 2017).

85. Leg. B. 88, 105th Leg., Reg. Sess. (Neb. 2017).

86. Assemb. B. 18, 79th Leg., Reg. Sess. (Nev. 2017).

87. David Alemian, The Nurse and Physician Shortage, MD MAGAZINE (Aug. 19, 2016),
http://www.mdmag.com/physicians-money-digest/contributor/david-alemian-/2016/08/the-nurse-and-
physician-shortage.

88. Issue Brief: Interstate Medical Licensure Compact, AMERICAN MED. ASS’N (2017),
https://www.ama-assn.org/sites/default/files/media-browser/SPecialty%20group/arc/fsmb-interstate-
medical-licensure-compact-issue-brief.pdf.

89. Alemian, supra note 87.
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fill the need, adding to the nurse shortage.”® Many nurses and physicians leave the

profession because they are overworked, causing damage that is felt most in rural
91

areas.

a. The Interstate Medical Licensure Compact

In 2013, a group of state medical board executives, administrators, and attor-
neys wrote the Interstate Medical Licensure Compact (IMLC) with the participation
of the national Federation of State Medical Boards.””> The IMLC creates opportu-
nities for physicians who are already licensed in one state, to practice medicine in
participating states.”®> The IMLC also encourages state medical boards to share in-
vestigative and disciplinary information that they were previously unable to share.**
In recent years, telemedicine has become an important method of serving individu-
als in rural areas.”> Telemedicine is electronic communication between a provider
of healthcare information, usually a physician or a nurse, and a patient.”® However,
many states require physicians who use telemedicine to be licensed in the state
where that specific patient lives.”” The Interstate Medical Licensure Compact al-
lows physicians to better utilize telemedicine and treat patients in underserved rural
communities.”®

Currently, 22 states and 29 Medical and Osteopathic Boards in the United
States have adopted the IMLC.” To adopt the IMLC, states must pass legislation
and the language of the Compact must be identical in every state.!® Physicians
must meet IMLC criteria to practice medicine in participating states; approximately
80% of physicians meet these requirements.'”! The IMLC is not a federal govern-
ment program, but an agreement among participating states.'®> The Compact gives
the Interstate Medical Licensure Compact Commission (Commission) the authority
of self-governance to create bylaws and policies.'”® States must make an affirma-
tive and informed decision to accept the terms of the Interstate Medical License
Compact.'%

90. Id.

91. Id.; Thomas Sullivan, Interstate Medical Licensure Compact—Expands to 17 States, POLICY AND
MED. (June 24, 2016), http://www.policymed.com/2016/06/interstate-medical-licensure-compact-ex-
pands-to-17-states.html.

92. FAQs, INTERSTATE MED. LICENSURE COMPACT (2017).

93. AMERICAN MED. ASS’N, supra note 88.

94. Id.

95. Id.

96. Nancy Lugn, Medical Licensure and Telemedicine: Necessity or Barrier?, 25 SUFFOLK
TRANSNAT’L L. REV. 165, 167 (2001).

97. AMERICAN MED. ASS’N, supra note 88.

98. Id.

99. The IMLC, INTERSTATE MED. LICENSURE COMPACT (2017).

100. FAQs, supra note 92.

101. The IMLC, supra note 99.

102. Facts about the IMLCC, INTERSTATE MEDICAL LICENSURE COMPACT (2017), http://www.im-
Icc.org/facts-about-the-imlcc/.

103. Id.

104. Id.
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b. The Nurse Licensure Compact

The Nurse Licensure Compact (NLC) allows nurses to obtain a multistate li-
censure to practice in any participating state.'® In 2015, the NLC was revised and
is now the “Enhanced NLC” or “eNLC.”!% Many states are in the process of joining
the eNLC.'”” Nurses who previously had an original NLC multistate license will
be grandfathered into the eNLC. Applicant nurses must meet the 11 uniform licen-
sure requirements to be granted an eNLC license; however, those who do not meet
the eNLC requirements may still be eligible for a single state license.!® The eNLC
allows registered nurses and licensed practical/vocational nurses to have a multi-
state license.'” Currently, 25 states are members in the original NLC and many are
in the process of adopting the eNLC.'1°

2. Dispute Resolution and Licensure Compacts
a. The Interstate Medical Licensure Compact

Under the current IMLC, the Commission has the authority to promulgate rules
for dispute resolution practices.!!! Specifically, the Commission can create rules
for both mediation and binding dispute resolution.!!? It is the Commission’s goal
to attempt to resolve disputes relating to the Compact between members states or
member boards.!"* The Compact does not contain details on its dispute resolution
procedures or rules in its “Model Legislation.”!!*

b. The Nurse Licensure Compact

The eNLC gives the Nurse Licensure Commission (“Interstate Commission”)
the authority to use dispute resolution to ensure compliance by NLC member
states.!'> With its revised procedures, the NLC outlines steps to be taken if a par-
ticipating state fails to comply with the NLC: “(1) a period of technical assistance
in curing the default; (2) improved dispute resolution processes; and (3) termination
from the NLC in the event no other means of compliance has been successful.”!!
The eNLC now allows the NLC to adopt rules directly by the Interstate Commission

105. Original Nurse Licensure Compact, NATIONAL COUNCIL OF STATE BOARDS OP NURSING (2017),
https://www.ncS.B.n.org/nurse-licensure-compact.htm.

106. Id.

107. Id.

108. Id.

109. Facts about the NLC, NATIONAL COUNCIL OF STATE BOARDS OF NURSING (2017),
https://nursecompact.com/privateFiles/NLC_Facts.pdf.

110. Id.

111. The Commission provides “Model Legislation” for state legislative bills. The Model Legislation
is provided on the IMLC website: https://imlcc.org/wp-content/uploads/2016/01/Interstate-Medical-Li-
censure-Compact-FINAL.pdf.

112. INTERSTATE MEDICAL LICENSURE COMPACT, § 19 (2017), https://imlcc.org/wp-content/up-
loads/2016/01/Interstate-Medical-Licensure-Compact-FINAL.pdf.

113. Id.

114. Id.

115. Key Provisions of the Enhanced NLC, NURSE LICENSURE COMPACT (2017),
https://nursecompact.com/privateFiles/NLC_Key Provisions.pdf.

116. Id.
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without a requirement that the participating states ratify or adopt the rules as well.!”
The eNLC references other interstate Compacts where this procedure is permit-
ted.''®

The eNLC'’s dispute resolution procedures allow party states to require the In-
terstate Commission to resolve disputes involving party states or non-party states.'!°
The Interstate Commission has the authority to provide rules for mediation and
binding dispute resolution.'?® If the Interstate Commission is unable to facilitate a
resolution, the parties may submit the dispute to an arbitration panel appointed by
the Interstate Commission.'?!

3. State Legislature 2017

As of August 3, 2017, 22 states have adopted the IMLC.!?? Seventeen states,
including Nebraska and Mississippi, are IMLC states and are issuing interstate li-
censes.!? Five states have passed IMLC legislation, but implementation has been
delayed.'* Four states, including Michigan, have recently introduced IMLC legis-
lation.'?> The IMLC requires prospective physicians to undergo a criminal back-
ground check before earning a multistate license.'?® The Federal Bureau of Inves-
tigation (FBI) requires state statutes to have specific language for the FBI to process
their background check requests.'”’ Many states had to alter their legislation to
accommodate for the criminal background check requirements. 2

Currently, twenty-six states have enacted legislation adopting the eNLC.'?
Twenty-one states were previously NLC states and have adopted the eNLC.'*°
Massachusetts, Rhode Island, and New Jersey were not original participants in the
NLC, but have pending legislation to adopt the eNLC."3! Five other states have
adopted the eNLC when they were not previously NLC states.!*?> New Mexico,
Colorado, and Wisconsin are current NLC states, but have not adopted the eNLC.'3?

a. Michigan House Bill 4066

Representatives James Tedder and Steven Marino introduced House Bill 4066
on January 24, 2017.1** The bill was read then transferred to the Committee on

117. Id.

118. Id.

119. INTERSTATE MEDICAL LICENSURE COMPACT, supra note 112.

120. Id.

121. Id.

122. The IMLC, supra note 99.

123. Id.

124. Id.

125. Id.

126. Id.

127. Id.

128. The IMLC, supra note 99.

129. Enhanced Nurse Licensure Compact (eNLC) Implementation, NATIONAL COUNCIL OF STATE
BOARDS OF NURSING (2017), https://www.ncS.B.n.org/enhanced-nlc-implementation.htm.
130. Id.

131. Id.

132. Id.

133. Id.

134. H.R. 4066, 99th Leg., Reg. Sess. (Mich. 2017).
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Health Policy.'3® The purpose of this bill is to enact the Interstate Medical Licen-
sure Compact to increase access to healthcare by creating a more efficient process
allowing physicians to be licensed in multiple states.'3® The physician is under the
state medical board jurisdiction of where the patient is located, i.e., if a patient is
located in Michigan and the physician is located in Illinois, the Michigan State Med-
ical Board has jurisdiction of any disputes.'3’ In addition, the Michigan State Med-
ical Board can retain jurisdiction for discipline of any physician, but must follow
the procedures of the Interstate Medical Licensure Compact.'*® The Compact pro-
hibits any physician who has been convicted of a crime or who has previously faced
licensure discipline from obtaining an interstate medical license.!>® This bill gives
the Interstate Medical Licensure Compact Commission the authority to mediate dis-
putes and promulgate rules regarding dispute resolution.!*’ Michigan can ask the
Commission to resolve disputes between member states or member boards.'!

This bill is especially important for telemedicine patients and physicians in
Michigan.'#? Michigan law provides that if a non-Michigan-licensed physician per-
forms a telemedicine service, private payers and Michigan Medicaid do not need to
reimburse the cost of the service.'** In addition, many medical malpractice insurers
will only cover physicians if they are practicing telemedicine in the state where they
hold a policy."** If Michigan adopts the Interstate Medical Licensure Compact, it
would be easier for physicians to obtain a malpractice insurance policy which co-
vers multiple states.

b. Mississippi House Bill 488

Representatives Becky Currie, William Arnold, Deborah Butler Dixon, and
Debra Gibbs introduced House Bill 488 on January 13, 2017 with bipartisan sup-
port.'* The bill became law on March 20, 2017 and was signed by Governor Phil
Bryant.'# The purpose of the bill is to enact the Nurse Licensure Compact in Mis-
sissippi, which would improve compliance and enforcement of state licensure laws
by creating a more simplified nurse licensure system.'¥” The goal is to protect the
public’s health and safety and to reduce redundancies in the issuance of nurse li-
censes.!* The bill establishes an Interstate Commission of Nurse Licensure Com-
pact Administrators.'* If the Commission decides to engage in alternative dispute
resolution proceedings, it may waive venue and jurisdictional defenses.!®® Partici-
pating states can request disputes between party and non-party states be resolved by

135. Id.

136. Id.

137. Id.

138. Id.

139. Id.

140. Mich. H.R. 4066.

141. Id.

142. Dr. Kimberly Lovett Rockwell, The Promise of Telemedicine, 96 Mich. B.J. 38, 41 (2017).
143. Id.

144. Id.

145. Nurse Licensure Compact; create, H.R. 488, 132nd Leg., Reg. Sess. (Miss. 2017).
146. Id.

147. Id.

148. Id.

149. Id.

150. Id.
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alternative dispute resolution.!®! The Commission has the authority to create rules
for mediation and binding dispute resolution for these conflicts.!> If the parties
cannot come to a resolution, the dispute will be sent to binding arbitration appointed
by Compact Commission administrators.'3

Mississippi approved the Enhanced Nurse Licensure Compact.'>* It was the
thirteenth state to adopt this new Compact.'*> Blake Ward, RN, CRNA, the Presi-
dent of the Mississippi Board of Nursing believes that “the eNLC will raise the
standards for the nursing profession across state lines for those participating mem-
bers.”!*¢ These raised standards aim to improve patient safety and also require fed-
eral and state criminal background checks.!” The eNLC will increase access of
telemedicine nursing to Mississippi rural areas, and will make it easier for out-of-
state nurses to assist in times of disasters.!>

¢. Nebraska Legislative Bill 88

Senator Carol Blood introduced Legislative Bill 88 on January 5,2017.'%° The
bill became law on April 25, 2017 and was signed by Governor Pete Ricketts.'®
The purpose of this bill is to adopt both the Interstate Medical Licensure Compact
and the Nurse Licensure Compact to alter and eliminate existing regulation of health
professionals.'®! The language of both bills mirrors the language of the Michigan
and Mississippi bills for the Interstate Medical Licensure Compact and the Nurse
Licensure Compact, respectively.!®? Specifically, the language for dispute resolu-
tion is the same, as it gives all authority for creating rules regarding alternative dis-
pute resolution to the respective Compact commissions. !¢

There is a shortage of healthcare in rural Nebraska so legislators are hoping
that this bill and another bill which requires private insurers to reimburse for tele-
medicine services, will help increase access to healthcare in rural Nebraska.!%* If a
small town has a clinic, but lacks physicians, a patient could go to the clinic to
access the equipment for tests, but have an out-of-area doctor diagnose the patient’s

151. Miss. H.R. 488.

152. Id.

153. Id.

154. Dawn M. Kappel, Mississippi Enacts Enhance Nurse Licensure Compact (eNLC), NATIONAL
COUNCIL OF STATE BOARDS OF NURSING (2017).

155. Id.

156. Id.

157. Id.

158. Id.

159. Leg. B. 88, 105th Leg., Reg. Sess. (Neb. 2017).

160. Id.

161. Id.

162. Id.; See H.R. 4066, 99th Leg., Reg. Sess. (Mich. 2017); See also H.R. 488, 132nd Leg., Reg. Sess.
(Miss. 2017).

163. Leg. B. 88, 105th Leg., Reg. Sess. (Neb. 2017); H.R. 4066, 99th Leg., Reg. Sess. (Mich. 2017);
H.R. 488, 132nd Leg., Reg. Sess. (Miss. 2017).

164. Grant Schulte, Proposals could help expand telehealth services in Nebraska, LINCOLN J. STAR
(Jan. 8, 2017), http:/journalstar.com/legislature/proposals-could-help-expand-telehealth-services-in-ne-
braska/article_9404d539-8162-54a9-b438-a308b6£77397 . html.
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problem.'®> The legislators also believe that telehealth consultations are more in-
expensive than in-person doctor visits, which would save private insurers and Med-
icaid more money and would still increase rural access to healthcare. !5

d. Nevada Assembly Bill 18

The Nevada House of Delegates Commerce and Labor Committee introduced
Assembly Bill 18 on February 6, 2017.'7 As of April 15, 2017, no further action
is allowed pursuant to Nevada Joint Standing Rule No. 14.3.1.1% The purpose of
the bill was for Nevada to adopt the Nurse Licensure Compact to increase opportu-
nities for nurses and protect public health and safety by raising standards in nurs-
ing.'® The language of the bill is identical to that of the Mississippi bill.'”® The
bill will need to be reintroduced to be heard in the Nevada Assembly.!”! The Nurse
Licensure Compact would increase access to nurses in Nevada and would create a
more efficient system of licensure, hopefully enticing prospective nurses to become
nurses, filling the nursing shortage.

4. Conclusion

Ultimately, the Interstate Medical Licensure Compact and Nurse Licensure
Compact will improve access to healthcare and ideally reduce the shortage of qual-
ified physicians and nurses. With a more streamlined system, it will be easier for
medical professionals to assist in areas of disasters or rural areas with little access
to quality healthcare. The telemedicine industry has critics who believe that medi-
cal consultations must be in-person to be effective. However, telemedicine aims to
help underserved communities, and having interstate licensure Compacts promotes
telemedicine because many states require physicians to be licensed where the pa-
tient resides.

The overall idea of the Interstate Medical Licensure Compact and Nurse Li-
censure Compact is very beneficial for medical practitioners and their patients, but
the dispute resolution aspects of these Compacts could be improved. The Compacts
require that the legislation be identical to their model legislation; this gives the
Compacts full control of resolving disputes involving the Compacts between party
states and non-party states. Party states should work together to convince the Com-
missions of both the IMLC and eNLC to add provisions protecting the states and
their medical professionals by letting the states have a voice in promulgating rules
for dispute resolution procedures.

165. Id.

166. Id.

167. Assemb. B. 18, 79th Leg., Reg. Sess. (Nev. 2017).

168. Id. Nevada Joint Standing Rule No. 14.3.1 states: The final standing committee to which a bill or
joint resolution is referred in its House of origin may only take action on the bill or joint resolution on
or before the 68th calendar day of the legislative session. A bill may be re-referred after that date only
to the Senate Committee on Finance or the Assembly Committee on Ways and Means and only if the
bill is exempt pursuant to subsection 1 of Joint Standing Rule No. 14.6.

169. Nev. Assemb. B. 18.

170. Id.; H.R. 488, 132nd Leg., Reg. Sess. (Miss. 2017).

171. Nev. Assemb. B. 18.
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D. The Rise and Benefits of ADR in Disputes Within Condominiums, Co-
operatives, and Planned Communities

Bill Number: North Carolina House Bill 814; Pennsylvania House Bill 595;
Rhode Island House Bill 5097

Summary: Providing for ADR in disputes arising in common interest com-
munities such as condominiums, cooperatives, and planned communities

Status: North Carolina House Bill 814 referred to House Committee on
Judiciary; Pennsylvania House Bill 595 tabled in Senate; Rhode Island House Bill
5097 referred to Senate Committee on Judiciary

1. Introduction

Disputes between neighbors can arise out of any living situation. Neighbors
commonly feud over situations involving noise, odors, pets, cleanliness, use of a
common area, and personal issues.'’?> Such disputes are often referred to as “quality
of life disputes.”'”® Where neighbors live in extremely close quarters, such as in
condominiums, cooperatives, or planned communities, often referred to as common
interest communities, these problems may be more frequent or may worsen by vir-
tue of the fact that neighbors in these types of communities may share walls, lawns,
and common areas.'” Disputes among neighbors often evoke “emotions of extreme
hostility, bitterness and frustration.”'”® Living so close to one another also means
that disputing neighbors will likely face each other more frequently in their daily
lives, which can lead to even more discord.'7®

In addition to the increased likelihood of disputes arising between neighbors
due to their close proximity, those who live in common interest communities may
also face disputes with the governing body of the community, sometimes called a
board of directors or an association, which serve as a “surrogate for the landlord”
in communities such as condominiums or cooperatives.!”” Disputes between indi-
viduals who live in common interest communities and their governing bodies often
arise out of financial disputes over maintenance fees or special assessments. They
can also arise when a board, which often has the power to deny the sale of a unit to
a potential buyer, blocks the sale of the unit by the unit’s owner, or when the board
seeks to compel a unit owner to take, or not take, some specific action.!”®

Regardless of the circumstances that create conflicts in common interest com-
munities, or who the parties to the conflict are, resolving disputes among these
neighbors is critical to ensuring an acceptable quality of life for residents and, in
some cases, to maintain the property value.!” To that end, in disputes between unit
owners, or a unit owner and governing body, alternative dispute resolution offers a

172. Christopher J. Baum, The Benefits of Alternative Dispute Resolution in Common Interest Devel-
opment Disputes, 84 ST. JOHN’S L. REV. 907, 907 (Summer 2010).

173. Id. at 913.

174. Id. at 907.

175. Scott E. Mollen, Alternative Dispute Resolution of Condominium and Cooperative Conflicts, 73
ST.JOHN’S L. REV. 75, 75 (Winter 1999).

176. Baum, supra note 172, at 907.

177. Id. at 908.

178. Id. at915.

179. Id. at 921.
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cheaper, more efficient, and often more favorable resolution, when compared to
traditional litigation.'"®® Some condominium, cooperative, and planned community
boards have opted to create alternative dispute resolution procedures on their
own.'8! However, many boards decline to do so either because they do not want to
give up the advantage they usually have over unit owners in traditional litigation,
or because they are unaware of the benefits of alternative dispute resolution.'$? Be-
cause many boards or associations, for a variety of reasons, do not adopt beneficial
ADR procedures to help resolve disputes within common interest communities, it
is often up to state legislatures to permit or even require the use of ADR.

2. Background: The Rising Number of Disputes Arising in Common Inter-
est Communities and the Use of ADR to Resolve Them

More individuals are living in condominiums, cooperatives, and planned com-
munities than ever before.!®> From 1970 to 2006, the number of common interest
communities in the United States expanded from 10,000 communities with 701,000
housing units to 286,000 communities with 23.1 million housing units.'®* By 2015,
the number of common interest communities reached 338,000, and 68 million
Americans (around 21.1% of the U.S. population) lived in common interest com-
munities.!®> Many things are considered to have contributed to this dramatic in-
crease. One factor is an aging population, including people who wish to move to a
community requiring less property maintenance, people who do not want to pay
mortgages on large houses once their children have moved out, and people who
wish or need to move into common interest communities, such as nursing homes or
assisted living facilities.'® Another factor is that common interest communities
often provide many amenities and services, such as laundry services, housekeeping
services, heightened security, pools, gyms, and many others, that would be costly
to purchase or maintain at a single-family home.'®” Additionally, common interest
communities are often located at a convenient distance from urban areas, where
many people work, and buying property to build a home would be very expen-
sive.!88

180. See generally id.

181. Id. at 948

182. Baum, supra note 172, at 922, 944, 948 (Discussing how boards sometimes take advantage of the
fact that they may fund the litigation through special assessment on the unit owners while a unit owner
who litigates against the board has to fund the litigation at his or her own expense. Such a system frus-
trates unit owners attempting to resolve disputes with the board and may lead to the rest of the unit
owners who are forced to pay for the litigation through special assessments levied against them by the
board to feel disdain toward the unit owner challenging the board.).

183. Id. at 908.

184. Id. at 908-09 (citing G. Stephen Elisha & Tracey S. Wiltgen, ADR Spotlight: Resolving Condo-
minium Disputes: Mediation Works, 10 HAW. B.J. 12, 12 (2006)).

185. Ausra Gaigalaite, Priority of Condominium Associations’ Assessment Liens Vis-a-vis Mortgages:
Navigating in the Super-Priority Lien Jurisdictions, 40 SEATTLE U.L. REV. 841, 845 (Winter 2017).

186. Baum, supra note 172, at 909.

187. Id. at 909-10; Mollen, supra note 175, at 78-79.

188. Mollen, supra note 175, at 78.
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As the number of individuals who live in condominiums, cooperatives, and
planned communities continues to rise, so does the number of disputes.'® Accom-
panying this rise in disputes is an inevitable rise in litigation. Litigation of disputes
arising from common interest communities is as expensive as any other lawsuit, and
can have greater non-monetary costs, such as a hostile living environment.!”® This
is because litigants in disputes arising from common interest communities often live
next door to each other, while most other lawsuits do not involve the parties regu-
larly seeing each other outside of the courtroom.!*!

While used frequently in disputes arising from common interest communities
between unit owners, or unit owners and a board or association, litigation is often
not the best way to resolve the disputes.

First, litigation is costly. One infamous case involved a dispute between a unit
owner and the board over who bore the responsibility to install window guards.'®?
The cost of installing the window guards was $909, but the parties spent a combined
$100,000 in legal fees to litigate the dispute.'”® Clearly, litigation such as this is not
efficient for anyone involved.

Second, litigation is slow. If a dispute arises between neighbors over noise or
an odor, the use of litigation would likely lead to the complaining neighbor having
to put up with what they were challenging for quite some time. Other drawbacks
of litigating this type of dispute are the potential embarrassment, due to the public
nature of litigation, the decreased ability to craft solutions both parties are happy
with, the inability to choose who will settle the dispute, and potential for long-last-
ing animosity between neighbors.!**

Alternative dispute resolution, on the other hand, offers a less adversarial way
to resolve disputes, can be much quicker and less costly, is private, allows parties
to choose who makes the decision, and usually leads to less animosity between par-
ties since it is not necessarily a zero-sum game.'® Despite these potential ad-
vantages, actual use of ADR in these types of disputes has been limited.'”® Only a
few states have enacted legislation requiring the use of ADR for common interest
community disputes, in order to help ensure parties, and the state as a whole, receive
the potential benefits of ADR.!"7 As of 2010, the states that had passed statutes
requiring mandatory ADR for these types of disputes were Florida, Nevada, and
Hawaii.'”® Numerous states, including California, Colorado, Illinois, Michigan,

189. Lawrence M. Grosberg, Reflecting on the Legal Issues of Our Times New York Law School Fac-
ulty Presentation Day: III. Dispute Resolution: Using Mediation to Resolve Residential Co-op Disputes:
The Role of New York Law School, 19 N.Y.L. SCH. J. HUM. RTs. 129, 133-34 (2003) (“Indeed, for at
least a couple of reasons, the rate of increase in conflicts is probably much greater than the growth rate
in the numbers of co-op residents.”).

190. Id. at 135-36.

191. Id. at 136.

192. Baum, supra note 172, at 917.

193. Id.; see also Grosberg, supra note 189, at 136.

194. Baum, supra note 172, at 917-22.

195. See Id. at 923-41; Grosberg, supra note 189, at 137.

196. Mollen, supra note 175, at 91.

197. Baum, supra note 172, at 944-45

198. Id. at 944-47.
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Utah, Virginia, and Washington have passed legislation that permits or encourages
ADR for common interest community disputes.'*’

While there is a general trend of states of all sizes and population densities
requiring or encouraging ADR in common interest community disputes, some states
have not yet passed this type of legislation. Some believe that not passing a statute
that requires or encourages ADR provides for more party autonomy and can lead to
ADR clauses being incorporated into an association’s governing documents.?%
This method could theoretically give parties more flexibility to develop an ADR
system that works best for their particular community instead of being subject to a
one-size-fits-all system formed by the state legislature. However, when legislatures
stay silent on the matter, the use of ADR to resolve these disputes may be less fre-
quent because the association or board might not include an ADR clause in its gov-
erning documents. This may occur because an association does not want to give up
the advantage it holds over individual members of the community in litigation or
because the association does not want to go through the burden or cost of adding an
ADR clause to its governing documents. Therefore, states whose legislature passes
bills that require or permit ADR are more likely to realize the benefits of ADR for
common interest community disputes.

In 2017, multiple states proposed bills providing for ADR in disputes arising
in common interest communities such as condominiums, cooperatives, and planned
communities.?’! None of the proposed bills in North Carolina, Pennsylvania, and
Rhode Island would mandate ADR in these disputes, but all would authorize the
use of ADR under certain conditions.?> These bills would provide unit owners the
ability to use more cost-effective and less adversarial procedures to settle their dis-
putes with one another or with the board or association, which is a positive step
towards addressing the emerging issue of a continually increasing number of dis-
putes arising in common interest communities.

3. North Carolina House Bill 814

Representative Jonathan C. Jordan introduced this bill on April 13, 2017.2%
The bill was referred to the House Committee on Judiciary III, where it currently
resides.?® The bill, if passed, would amend the Planned Community Act and the
Condominium Act in North Carolina, and would add new sections allowing for
ADR in disputes arising under the Planned Community Act or Condominium
Act.?% To use ADR, parties to the dispute would need to agree to resolve the dis-
pute by “any form of binding or nonbinding alternative dispute resolution[.]”?°® The

199. See generally Thomas H. Oehmke & Joan M. Brovins, Arbitrating Deadlocks with Shareholders
of Members—ADR for Corporations, Condos, Co-ops & Organizations, 117 AM. JUR. TRIALS 391, Sec.
38 (2010); Cal. Civ. Code § 5910 (West 2016).

200. Amy Beasley, The Road Not Often Taken: Alternative Dispute Resolution for Common Interest
Communities in North Carolina, 30 CAMPBELL L. REV. 315, 327 (January 2008).

201. H.R. 814, 2017 Leg., Reg. Sess. (N.C. 2017); H.R. 595, 201st Gen. Assemb., Reg. Sess. (Penn.
2017; H.R. 5097, 2017 Leg., Reg. Sess. (R.I. 2017).

202. See generally H.B. 814, 2017 Leg., Reg. Sess. (N.C. 2017); H.B. 595, 201st Gen. Assemb., Reg.
Sess. (Penn. 2017; H.R. 5097, 2017 Leg., Reg. Sess. (R.I. 2017).

203. H.R. 814, 2017 Leg., Reg. Sess. (N.C. 2017) (status provided by LEXIS bill tracking tool).
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206. H.B. 814, 2017 Leg., Reg. Sess. (N.C. 2017).
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bill would require parties who elect to use ADR for disputes under the Planned
Community Act or Condominium Act to use mediators certified by the Dispute
Resolution Commission.?’’ Lastly, the bill provides, “[a]n agreement between the
parties to submit to any form of binding alternative dispute resolution must be in a
record authenticated by the parties.”?%

4. Pennsylvania House Bill 595

Representative Rosemary Brown introduced Pennsylvania House Bill 595 on
February 23, 2017.2% The House passed the bill on April 19, 2017.21% The bill was
then referred to the Senate Committee on Urban Affairs and Housing on April 20,
2017.2"" The bill was sent from the Senate Committee on Urban Affairs and Hous-
ing to the Senate, where it was read for the first time on May 24, 2017.2!2 The bill
was tabled in the Senate on June 27, 2017213

This bill, if passed, would establish ADR procedures for certain disputes aris-
ing in condominiums, cooperatives, and planned communities in Pennsylvania.?'4
Condominiums, cooperatives, and planned communities established after the effec-
tive date of the new bill would be required to adopt bylaws providing for ADR in
disputes between two or more unit owners or a unit owner and the association.?!®
Disputes covered by the bill include disputes related to association meetings, quor-
ums, voting and proxies, and association records.?!® The bill provides that the use
of ADR for disputes under the bill would be limited to disputes where all parties
agree to ADR.?'7 Costs and fees resulting from ADR, excluding attorney fees,
would be assessed equally against all of the parties to the dispute.?'® The bill would
require unit owners to file their complaints through the available ADR procedure
prior to filing a complaint with the Bureau of Consumer Protection, unless the as-
sociation refuses ADR or there is not an available ADR procedure under the asso-
ciation’s declaration.?!” Additionally, the bill provides that unit owners may file a
complaint with the Bureau of Consumer Protection if the ADR procedure is ex-
hausted without reaching a resolution, or 100 days have passed since the com-
mencement of ADR without reaching a resolution.??

207. Id.

208. Id.

209. H.R. 595, 201st Gen. Assemb., Reg. Sess. (Penn. 2017) (status provided by LEXIS bill tracking
tool).
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211. Id.

212. Id.

213. Id.

214. Id.

215. Penn. H.R. 595.
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5. Rhode Island House Bill 5097

Representative Arthur J. Corvese originally introduced Rhode Island House
Bill 5097 on January 12, 2017.22! The bill was referred to the House Committee on
Judiciary and the Committee recommended passage on April 11, 2017.222 The bill
was amended on the House floor and subsequently passed on April 26, 2017.22 On
June 8, 2017, the bill was referred to the Senate Committee on Judiciary, where it
currently resides.?*

This bill seeks to establish an arbitration process to resolve certain condomin-
ium disputes, and require that certain information regarding arbitration be included
within the condominium declarations of condominiums in Rhode Island.?*> The
disputes covered by the bill would include disagreements between two or more par-
ties that involve the authority of the board of directors to require any owner to take
any action, or not take any action, involving that owner’s unit, or to alter or add to
a common area or element.??® Other disputes covered by the bill involve the failure
of a governing body of a condominium to properly conduct elections or meetings,
give adequate notice of meetings or other actions, or allow inspection of records.??’
The bill Specifically provides that disputes over the levy or collection of an assess-
ment, the title of a unit, or eviction of a tenant from a unit, and others, are not cov-
ered by the bill.??® The bill would require all Rhode Island condominium declara-
tions to contain provisions stating any party asserting a dispute may submit the mat-
ter to arbitration.??® The bill also provides for the method of selection of an arbitra-
tor, and some procedural requirements for the arbitration hearing.?** Under the bill,
declarations of condominiums would be required to state that the decision of arbi-
trators “shall be binding upon the parties,” unless either party reserves their right to
atrial. 23! The bill provides that if the case proceeds to trial subsequent to arbitration,
then the decision of the arbitrator is not admissible as evidence.?*

6. Conclusion

As more Americans opt to live in condominiums, cooperatives, or planned
communities, more and more disputes will inevitably occur due to the close quarters
involved of these common interest communities. Because litigation is an inefficient
method of dispute resolution for disputes arising in common interest communities,
and because of the many benefits that ADR can provide, ADR is appropriate for
many of these disputes. Due to the reluctance of boards and associations to establish
ADR procedures within their bylaws, some states have participated in a trend of
establishing ADR procedures for disputes arising in common interest communities.

221. H.R. 5097, 2017 Leg., Reg. Sess. (R.I. 2017) (status provided by LEXIS bill tracking tool).
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The trend of legislation favoring ADR for these types of disputes is apparent in both
states with large populations or dense urban areas, such as California and Illinois,
and in states with small populations or that do not have densely populated areas,
such as Hawaii, Rhode Island, and Utah. As shown by enacted legislation in various
states and proposed legislation in North Carolina, Pennsylvania, and Rhode Island,
there are many ways a state can choose to establish ADR procedures for disputes in
common interest communities within its borders. With the rapidly increasing pop-
ulation of common interest communities, it is likely that more states will follow this
trend, and enact legislation that either requires or allows for ADR in various dis-
putes within common interest communities.

E. Mediation and Arbitration for Resolving Out-of-Network Healthcare

Billing Disputes
Bill Numbers: 2017 Washington House Bill 2114, 2017 Texas
Senate Bill 507
Summary: These bills implement arbitration and

mediation procedures to help protect
consumers from out-of-network bills who
receive emergency healthcare.

Status: The Washington House Bill passed House and
is currently awaiting the approval of the
Senate; The Governor signed the Texas Senate
Bill on May 23, 2017 and it is currently
enacted.

1. Introduction

Rising healthcare costs have taken the spotlight for many Americans in recent
years, from the passage of the Affordable Care Act (ACA) to attempt to alleviate
the costs of insurance, to the pledge by President Donald Trump to replace the ACA.
Despite more Americans having access to medical insurance, out-of-network billing
continues to be a problem for one in five patients who hold current insurance.?*3
The average cost for an out-of-network bill is $622, but some patients face bills as
high as $19,600.23* This becomes especially costly for middle class families, be-
cause half of all Americans are unable to pay for $400 in unexpected expenses with-
out borrowing money or selling an asset.?*

These unexpected bills to patients come as a result of emergency services pro-
vided by a hospital, because sometimes the doctors operating in the hospital are not
in-network for a patient’s insurance plan.?*® This can occur even if the hospital the
patient chooses for their emergency condition is an in-network provider for their

233. Dan Mangan, Many Get Hit with Surprise ‘Out-of-Network’ Bill After Emergency Rooms: Study,
CNBC (Nov. 16, 2016, 5:01 PM), http://www.cnbc.com/2016/11/16/many-get-hit-with-surprise-out-of-
network-bill-after-emergency-rooms-study.html.

234. Id.

235. Id.

236. Id.
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insurance coverage.?’ In a study that looked at 2.2 million in-network emergency
room visits, in all 50 states, 22% of those emergency room visits resulted in treat-
ment by an out-of-network doctor.?*® Thus, those who are able to seek emergency
treatment at an in-network hospital are often surprised to see their insurance com-
pany does not cover all of the services of their visit.?*

In response, states have begun implementing dispute resolution processes to
help protect consumers who do experience out-of-network bills for emergency ser-
vices.?* The legislatures vary from allowing consumers to participate in a media-
tion or arbitration process, to completely protecting consumers from the bills and
requiring the providers and insurance carriers resolve the amount to be paid between
themselves using mediation or arbitration.?*! The explanation below will first
briefly discuss dispute resolution legislation being passed to protect consumers
around the United States, then focus on the legislation introduced in Texas and
Washington.

2. Reactions by Other States and the Federal Government to Protect Con-
sumers from Out-of-Network Charges

Some states, and the Department of Health and Human Services, have begun
to address the problem of out-of-network billing.?*? The responses range from pro-
posed goals to pass legislation, to the passing of legislation completely insulating
the patient from responsibility for charges.?*

a. States Pass Legislation to Protect Patients From Out-of-Network Bill-
ing

In light of these challenges, states have begun focusing on protecting consum-
ers against out-of-network charges by medical professionals that are not covered by
their insurance.?** Connecticut, Florida, and New York have recently passed legis-
lation to address the issue of patients receiving surprise bills for emergency
healthcare from out-of-network providers.?® New York has implemented a law
forbidding out-of-network charges to patients who receive services at an in-network
hospital.>*® However, this still does not prevent out-of-network charges for patients
who are seen at an out-of-network hospital for their emergency healthcare needs.?*’

237. Id.

238. Id.

239. Mangan, supra note 233.

240. See Bills Rogaliner, Seth Rogaliner, & Wendi Rogaliner, Lawmakers Weigh in as Battle Over
Surprise Billing Continues, ABA Health eSource, Vol 12, No. 9 (May 2016), http://www.ameri-
canbar.org/publications/aba_health esource/2015-2016/may/lawmakers-weigh-in-as-battle-over-sur-
prise-billing-continues-.html.
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The Connecticut legislature passed a bill in 2016 that kept insurance companies
from billing patients for out-of-network charges that were higher than their in-net-
work rate.?*® This bill was enacted on July 1, 2016.%*° This law creates penalties
for healthcare providers who attempt to charge a patient more than the network rate
for services provided at an in-network hospital.>>® It further allows for patients to
seek injunctive relief and punitive damages under the Connecticut Unfair Trade
Practices Act.?®' Thus, patients who receive emergency care in Connecticut no
longer need to worry if an out-of-network doctor will see them while they receive
care at an in-network hospital.

In Florida, the legislature also passed legislation that protects consumers
against out-of-network billing by insurance carriers.?>? This bill, signed by Gover-
nor Rick Scott on April 14, 2016, requires insurers to be liable for the payment of
out-of-network providers at in-network hospitals for emergency services.>* This
prevents the patient from ever being liable for the charges, but the law also does not
give providers a blank check to bill out-of-network insurance carriers.?>* It requires
the bill to be determined by one of three factors, allowing the out-of-network pro-
vider to choose the highest of those three.?>> The provider may bill the Medicare
rate for the service provided, the usual and customary rate for the same service in
the community, or an amount that is negotiated through the mediation process be-
tween the provider and the insurer.*® Failure of a provider to follow this may result
in the revocation of the provider’s license to practice medicine in Florida.?’

b. The Department of Health and Human Services Aims to Protect Pa-
tients From Out-of-Network Billing at a Federal Level

The Federal Government has also begun to address the problem of out-of-net-
work bills patients are receiving.?® The budget suggests a legislative proposal to
require hospitals to take reasonable steps to insure patients receive in-network pro-
viders, and in the event that is not possible, require the providers to accept in-net-
work rates as payment for their services.?® If proposed and enacted by the federal
legislature, this would prevent patients from incurring out-of-network bills by hav-
ing hospitals pair patients with in-network providers, and if that is not possible, by
ensuring the patient is not charged more than the in-network rate negotiated by their
insurance carrier.2®

248. Conn. Pub. Act No. 15-146, Sec. 9.

249. Id.

250. Id.

251. Id.

252. See H.B. 221, 2016 Reg. Sess. (Fla. 2017).
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254. Id.

255. Bills Rogaliner, Seth Rogaliner, & Wendi Rogaliner, Lawmakers Weigh in as Battle Over Surprise
Billing Continues, ABA Health eSource, Vol 12, No. 9 (May 2016), http://www.americanbar.org/publi-
cations/aba_health _esource/2015-2016/may/lawmakers-weigh-in-as-battle-over-surprise-billing-con-
tinues-.html.

256. Fla. H.B. 221.
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258. See U.S. Dep’t of Health & Human Servs., Fiscal Year 2017 Budget in Brief 116 (Feb. 8, 2016),
http://www.hhs.gov/sites/default/files/fy2017-budget-in-brief.pdf.
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¢. Out-of-Network Providers Fear They Lose Too Much Leverage to Ne-
gotiate With Insurance Companies By The Passage Of This Type of Legis-
lation

The main opposition to these types of bills comes from the providers of health
services, doctors.?®! The providers feel that forcing them to charge in-network rates
gives the insurance companies too much power.?> This is because many of the
providers may choose not to be part of a particular insurance network because the
providers believe the insurance does not allow for a large enough charge for the
services they perform.2®* Thus, the bills that require in-network rates be charged to
insurance companies and patients for out-of-network emergency care are met with
some hostility from providers.

3. Texas and Washington Introduce Bills to Help Patients Deal with Ne-
gotiating Out-of-Network Charges with Insurance Companies

In response to these recent studies showing high out-of-network patient
charges, Washington and Texas have joined other states by introducing legislation
to help consumers mediate the cost of these out-of-network charges with the out-
of-network providers.?** The bills are substantially similar, and both aim to give
patients tools to negotiate the cost of their out-of-network charges with their insur-
ance company.?%

a. Texas Senate Bill 507

Before Texas enacted Senate Bill 507, it passed legislation aimed to help con-
sumers with out-of-network costs in 2009.2¢ The previous program worked
through the Texas Department of Insurance and allowed patients to stay the pay-
ment of an out-of-network bill until the hospital and health insurance company
could negotiate a payment.?®’ If an agreement could not be reached, the parties
were forced to resort to the litigation process to reach a resolution for the disputed
fees.®® As a result, since 2009, the Texas Department of Insurance received just
over 1,300 requests from patients for help.?%

Further, the bill narrowed the scope of patients who could seek relief by only
allowing those who were treated by an enumerated list of doctors (i.e., radiologists,

261. Susan K. Livio, ‘Greed’ Helped Stall N.J. Bill to Curb Surprise Out-of-Network Medical Costs:

Lawmaker, NJ.coM (Dec. 12, 2015), http://www.northjersey.com/news/bill-to-rein-in-surprise-out-of-
network-medical-costs-stalls-in-n-j-senate-1.1472575.
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264. H.B. 2114, 65th Legis. Sess. (Wash. 2017); S.B. 507, 85th Legis. Sess. (Tex. 2017).
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Soon Enough, THE DALLAS MORNING NEWS (May 24, 2017), https://www.dallasnews.com/busi-
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pathologists, ER doctors, neonatologists, anesthesiologists, and assistant sur-
geons).?’’ The previous bill also required that the patient seeking relief be insured
through a major medical preferred provider organization plan and the hospital itself
had to be in-network for that plan.2’! It also required the bill in question to be in
excess of $1,000.272 In 2015, Texas passed an amendment that lowered the mini-
mum bill amount requirement to $500.%”3

b. Washington House Bill 2114

In an attempt to give the public more access to relief for out-of-network billing,
Senator Kelly Hancock introduced Senate Bill 507 on January, 17 2017.27* The bill
passed the Senate on March 28, 2017.27> After passing the Senate, the bill passed
the House, with some amendments, on May 4, 2017, and returned to the Senate for
concurrence.”’® The Senate approved the House amendments on May 11, 2017 and
sent it to the governor for his signature.?’”’” Texas Governor Greg Abbott signed the
bill on May 23, 2017.27® The bill will take effect September 1, 2017.27

The bill changes the arbitration requirement from arbitration to mediation to
help lower the costs for the patient’s dispute.?®® It also expands the reach of the
program to include those individuals who are enrolled in the Teacher Retirement
System health plan and the self-funded TRS-ActiveCare program.?$! Further, the
bill allows patients who receive emergency care at an out-of-network hospital to
also take advantage of governmental help by sending information of their bill to the
Insurance Commission of Texas and having the Commission assist them in settling
the bill dispute.?®? The biggest drawback of the bill is that it only applies to plans
regulated by the Texas Department of Insurance.?®® This leaves patients on federal
insurance plans, such as Medicare or Medicaid, unable to make use of the protec-
tions available in Senate Bill 507.2%4

b. Washington House Bill 2114
In an attempt to help citizens of Washington avoid the surprise of out-of-net-

work bills, House Democrat Eileen Cody introduced House Bill 2114 to the Wash-
ington House of Representatives on February 15, 2017.2%° The House approved the

270. Id.

271. Id.

272. Rice, supra note 266.

273. Id.

274. S.B. 507, 85th Legis. Sess. (Tex. 2017).
275. Id.

276. Id.

277. 1d.

278. Id.

279. Id.

280. Tex. S.B. 507.

281. Rice, supra note 266.

282. Id.

283. Id.

284. Id.

285. H.B. 2114, 65th Legis. Sess. (Wash. 2017).
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bill 81 to 17 on March 6, 2017.2%¢ Currently, the bill is awaiting approval from the
Senate, but the legislative outlook states it has a high chance of passing.?®’

The Washington State Medical Association opposes the bill, because they be-
lieve the Insurance Commissioner could solve the situation by enforcing existing
laws.?®® The President of that association, Dr. John Matheson, believes providers
should not give up the right to bill for services provided.?® The main fear among
healthcare providers is that they will not be able to seek proper compensation for
their services from the out-of-network insurance company.?®® However, the current
laws still leave consumers without direct protections from balance billing.?*! The
insurance commissioner of the state has the ability to negotiate with insurance com-
panies on behalf of the consumer, but this approach is not always effective at reach-
ing a solution for the consumer and insurance carrier.”> The approach can be seen
to be failing as Washington has reported an increase number of consumer com-
plaints to the insurance commission about out-of-network billing.?> Thus, the in-
surance commission and the legislature seeks to provide greater protections to con-
sumers.?*

The bill takes protection for consumers a step further than existing laws and
completely removes them from the billing equation.?”> Instead, the provider and
the insurance carrier must come to a solution about the out-of-network bill, rather
than just charging the consumer the remaining balance.?®® If the provider and in-
surance carrier are unable to reach a settlement, then the bill mandates arbitration
for the parties.??” The arbitrator must determine (1) whether there is a gross dispar-
ity between the cost requested by the provider and the amount normally paid for the
same service by the insurance carrier; (2) any unique circumstances with the emer-
gency care provided; and (3) unique patient characteristics to be considered for that
particular patient’s emergency care.”® Either party filing a request with the Wash-
ington Insurance Commissioner can commence the arbitration.?®

4. Conclusion
Despite hiding in the shadows behind the Affordable Care Act’s objective of

giving all Americans an opportunity to have health insurance, out-of-network bill-
ing is surprising patients who receive emergency treatment from an out-of-network

286. Id.

287. Id.

288. JoNel Aleccia, Insurance Commissioner Targets ER’s ‘Surprise’ Medical Bills, THE SEATTLE
TIMES (Jan. 19, 2016), http://www.seattletimes.com/seattle-news/health/insurance-commissioner-tar-
gets-ers-surprise-medical-bills/.

289. Id.

290. Id.

291. Kevin Lucia, Jack Hoadley, & Ashley Williams, Assessing Consumer Protection Across States,
THE COMMONWEALTH FUND (June 2017), http://www.commonwealtH.F.und.org/publications/issue-
briefs/2017/jun/balance-billing-consumer-protections-states#/#17.
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295. Aleccia, supra note 288.

296. Id.

297. Id.

298. Id.

299. Id.

https://scholarship.law.missouri.edu/jdr/vol2018/iss1/14

30



Corrigan et al.: State Legislative Update

No. 1] State Legislative Update 227

doctor. Several states are beginning to protect consumers from thousands of dollars
in unexpected emergency bills, by enacting legislation that gives consumers power
to negotiate, or completely shields them from liability. These new laws seek to
protect patients at a time they are vulnerable from medical issues requiring emer-
gency treatment, and possibly facing financial ruin from out-of-network billing at
the same time. Further, these new laws will help supplement the national healthcare
programs by ensuring patients do not become bankrupt from one emergency medi-
cal situation.

II. HIGHLIGHTS
A. Alabama House Bill 250

On February 2, 2017, Representative Chris Sells (R) of District 90 of Alabama
introduced House Bill 250 in the 2017 legislative session.3® The bill, which intro-
duced the Emergency Medical Services Personnel Licensure Interstate Compact in
the state of Alabama, passed the House with amendment, and then passed the Sen-
ate.’®! The bill was subsequently signed by the Governor and enacted on May 24,
2017.32 The Compact provides reciprocity among its member states on matters
relating to discipline and conditions of practice of emergency medical personnel
(EMS), and makes Alabama a member of the Interstate Commission for EMS Per-
sonnel Practice.3%

In order to protect the public through verification of competency and assurance
of accountability for activities related to patient care, the state (and all member
states of the Compact) licenses EMS personnel, such as emergency medical techni-
cians (EMTs), advanced EMTs, and paramedics.’® The Compact recognizes that
member states have a vested interest in protecting the public’s health and safety
through their licensing and regulation of EMS personnel. It is intended to facilitate
the day-to-day movement of EMS personnel across state boundaries in the perfor-
mance of their EMS duties.>®® Further, with the enactment of the Compact, Ala-
bama allows EMS personnel from fellow Compact-states to practice in Alabama in
limited circumstances without a state license.’®® In accordance with the Compact,
the Interstate Commission for EMS Personnel Practice is required to promulgate a
rule providing for mediation, or other binding dispute resolution, for disputes
among member states and between member and nonmember states.>"’

300. H.B. 250, 2017 Leg. Sess. (Ala. 2017).

301. Id. (review of LEXIS bill tracking).

302. Id. Upon enactment, H.B. 250 was enacted as ALA. CODE § 22-18-50 (2017).

303. Ala. H.B. 250.

304. Id.

305. Id. The Compact is designed to achieve the following purposes and objectives:

(1)[i]ncrease public access to EMS personnel; (2) [e]nhance the states’ ability to protect the health and
safety, especially patient safety; (3) [e]ncourage the cooperation of member states in the area of EMS
personnel licensure and regulation; (4) [sJupport licensing of military members who are separating from
an active duty tour and their SPouses; (5) [f]acilitate the exchange of information between member states
regarding EMS personnel licensure, adverse action, and significant investigatory information; (6) [p]ro-
mote compliance with the laws governing EMS personnel practice in each member state; and (7) [i]nvest
all member states with the authority to hold EMS personnel accountable through the mutual recognition
member state licenses.

306. Id.

307. Ala. H.B. 250, sec. 13(C)(2).
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B. Arizona Senate Bill 1441

Senator Debbie Lesko (R) introduced Arizona Senate Bill 1441 on January 30,
2017.3% Before being passed by the Senate as a whole, the bill was sent to, and
amended by, both the Senate Committee on Rules and Senate Committee on Fi-
nance.’” Likewise, before being passed by the House, Senate Bill 1441 was sent
to, and amended by, the House Committee on Banking and Insurance and the House
Committee on Rules.?!? Finally, after the Senate concurred in the House’s amend-
ments, the bill was signed by the Governor and passed into law on April 24, 2017.3!!
The bill mandates arbitration for disputes relating to balance bills from out-of-net-
work health care providers.’'?

The scope of the bill encompasses any balance bill*!* from an out-of-network
health care provider, either issued directly from the provider or through a billing
company, that seeks payment from an enrollee of a health insurance plan for pay-
ment of covered health care services performed in a network facility.>'* The bill
provides for mandatory arbitration, in which the health care provider and the health
insurer must participate, for health insurance plan enrollee’s who have received a
balance bill and who dispute the amount of such balance bill.3!* The bill provides
guidelines and rules for conducting the arbitration proceedings.’'®

C. lowa House File 291

Iowa House File 291 was introduced on February 9, 2017 by the Committee on
Labor in the Iowa House of Representatives as a companion to Senate File 213,
which was introduced by Republican Senator Jason Schultz.3!” House File 291 was
fast-tracked through both legislative chambers, with the vast majority of nearly 80
proposed amendments failing.>'® Governor Terry Branstad signed it into law on
February 17, 2017.31° The law makes sweeping changes to lowa Code Chapter 20,
the Public Employment Relations Act, and other Iowa Code provisions relating to
collective bargaining by public employees.*?° In particular, the law changes proce-
dures for arbitration of impasses in collective bargaining, including the factors an

308. S.B. 1441, 53" Leg., Reg. Sess. (Ariz. 2017).

309. Id. (review of LEXIS bill tracking).

310. Id.

311. Id.

312. Ariz. S.B. 1441.

313. A “balance bill” is “any bill for health care services or durable medical equipment from a health
care provider that seeks payment from an enrollee in excess of the enrollee’s cost sharing requirements.
1d.

314. Id.

315. Id. An enrollee may seek arbitration of the balance bill dispute if all of the following apply:

(1) The amount of the balance bill for which the enrollee is responsible for all related health care services
provided by the health care provider whether contained in one or multiple balance bills, after application
of the enrollee’s cost sharing requirements, including the amount unpaid by the health insurer, is at least
one thousand dollars.

(2) The balance bill is for health care services provided in a network facility by a health care provider
that is not a contracted provider.

316. Id.

317. H.F. 291, 87" Gen. Assemb., Reg. Sess. (Iowa 2017) (status provided by LEXIS bill tracking).

318. Id.

319. Id.

320. Id.
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arbitrator is required to consider in making a final determination on an impasse
item.’?! Previously, an arbitrator considering a wage impasse would consider the
final offers of the union and management, and choose one of the two.’?> There was
no financial cap on the arbitration award, and an arbitrator could consider past col-
lective bargaining agreements, interests and welfare of the public, and the power of
the public employer to levy taxes and appropriate funds.’?> The arbitrator could
also compare wages, hours and conditions of employment with other public em-
ployees doing comparable work. Under the new law, an arbitrator’s award is re-
stricted to the final offers, but the award cannot exceed whichever is lower: three
percent, or a percent equal to the cost of living increase outlined in the consumer
price index.>** Further, arbitrators can no longer consider past collective bargaining
agreements or the power of the public employer to increase or impose new taxes,
fees or charges.?”> Under the new law, arbitrators must consider the financial ability
of the employer to meet the cost of an offer in light of economic conditions.’?® The
new law significantly curtails the rights of public sector employees and their unions.

D. Illinois Senate Bill 1305

Republican Senator Michael Connelly introduced Illinois Senate Bill 1305 in
the Illinois State Senate on February 9, 2017.3%” The bill was assigned to the Labor
Committee on February 15, 2017 and assigned to the Subcommittee on special Is-
sues on March 1,2017.32® It was subsequently re-referred to the Assignments Com-
mittee on May 5, 2017, where it remains.*?® The bill would amend the Illinois Pub-
lic Labor Relations Act.3* In particular, it would require an arbitration panel to
fully consider certain statutory factors upon which it must base its findings, opin-
ions, and orders during the dispute of a new or amended security labor agreement’s
wage rates or other employment conditions.>*' The bill specifies the bases for the
statutory factor of the unit of government’s financial ability to meet costs, and
would require arbitrators to “fully consider and base its findings, opinions and order
upon” upon factors including the interests and welfare of the public and the financial
ability of the government to meet costs based upon current tax levels and budget
considerations, including (1) current budget shortfalls, (2) pension funding obliga-
tions, (3) increased benefit costs, and (4) proportionality of last wage increases to
proposed budgetary considerations.?*? Further, the arbitrator may not consider the
ability of the unit of government to increase tax levels.’33 The bill was introduced
in the context of intense state budget deliberations.

321. Id.

322. 1d.

323. lowa H.F. 291.
324. Id.

325. Id.

326. Id.

327. S.B. 1305, 100™ Gen. Assemb., Reg. Sess. (I1l. 2017) (status provided by LEXIS bill tracking).
328. Id.

329. Id.

330. Id.

331. Id.

332. Id.

333. Ill. S.B. 1305.
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E. Minnesota House File 1538

Representatives Dennis Smith, Peggy Scott, Raymond Dehn, and Michael Nel-
son introduced the bill in the Minnesota House of Representatives Ninetieth Session
with bipartisan support.’** On February 22, 2017, the bill was read for the first time
and was then referred to the Committee on Civil Law and Data Practices Policy.3**
Representative Cindy Pugh was added as an author of the bill on March 2, 2017.33¢
The Minnesota House of Representatives passed the bill on April 27, 2017.37 It
was sent to the Senate where it was sent back to the House with amendments and
the bill was repassed as amended by the Senate on May 20, 2017.33® Governor Mark
Dayton approved the bill on May 30, 2017.33 The act is effective August 1,2017.34

The bill alters the Minnesota Common Interest Ownership Act to include pro-
visions regarding construction defect claims.>*' “Construction defect claims” are
civil actions brought for damages resulting from a defect in the initial design or
construction of an improvement to real property; claims relating to subsequent
maintenance or repairs are not classified “construction defect claims.”*? The bill
requires parties to submit their claim to a mutually agreeable neutral third party for
mediation as condition precedent to a construction defect claim.’* However, me-
diation will not be required if the parties have completed home warranty dispute
resolution under Minnesota Section 327A.051.3%

F. New Jersey Senate No. 602

Senators Sandra B. Cunningham, Thomas H. Kean Jr, Jamel C. Holley, and
Nicholas Chiaravalloti were primary sponsors and Joann Downey was a co-sponsor
of this bill.>* The senators introduced this bill on January 12, 2016, and it was then
referred to the Senate Commerce Committee.>*® The Senate unanimously passed it
on September 15, 2016.34 The House of Representatives had an identical bill,
which replaced the Senate bill and was passed by both houses on December 19,
2016.3*® Governor Chris Christie approved the bill on February 6, 2017.3%

The bill aims to facilitate disputes regarding international trade through arbi-
tration, mediation, and conciliation.®® Disputes involving nonresidents of the

334. H.F. 1538, 90" Leg., Reg. Sess. (Minn. 2017).

335. Id.

336. Id.

337. Id.

338. Id.

339. Id.

340. Minn. H.F. 1538.

341. Id.

342. Id.

343. Id.

344. 1d.

345. N.J. State Leg., S602 Sca (1R) “New Jersey International Arbitration, Mediation, and Conciliation
Act.,” http://www.njleg.state.nj.us/bills/Bill View.asp.

346. Id.

347. Id.

348. Id.

349. Id.

350. New Jersey International Arbitration, Mediation, and Conciliation Act, ch. 1, 602 N.J. Sess. Law
Serv. (2016).
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United States, property located outside the United States, and contracts performed
outside the United States are included in this act.®' The act does not require arbi-
tration for matters involving real property located in New Jersey or family law.3*2
Arbitration centers are given the authority to create their own rules and procedures
and are not considered a State department.> An arbitration tribunal established in
this act has the power to subpoena any person to appear as a witness and to bring
documents; if this individual refuses to attend, the tribunal has the authority to com-
pel that person to appear or they would be held in contempt.>>* Arbitral awards are
enforceable pursuant to this act and the Federal Arbitration Act.>%

G. Ohio House Bill 128%¢

Representative Kristina Roegner introduced this bill, amending Chapter 3781
of the Revised Code of Ohio governing Building Standards, on March 14, 2017.3%7
The bill was referred to the House Committee on Economic Development, Com-
merce, and Labor on March 21, 2017.3%® The intended purpose of this bill is to
establish an inspection process for residential and nonresidential building construc-
tion projects,>*® and an expedited arbitration process in which an owner or general
contractor of a residential or nonresidential building construction project may ap-
peal the results of an inspection.’*® The bill provides that the arbitration hearing
regarding an appeal of the inspection results shall be conducted within 24 hours of
the owner or general contractor’s request.*®! The bill also provides that the appeal
may be heard via conference call.’®> The expedited arbitration process allows the
arbitrator to overrule the inspector’s decision upon a showing by the party request-
ing arbitration that there was malicious purpose in the inspection results by the in-
spector and that the delay in building will cause irreparable harm.3% If the arbitrator
does not overrule the inspector’s decision, then the dispute moves to the existing
appeals system for inspection results.*** The bill continues to reside in the House
Committee on Economic Development, Commerce, and Labor.3¢°

351. Id.

352. Id.

353. Id.

354. Id.

355. Id.

356. H.R. 128, 132™ Gen. Assemb., Reg. Sess. (Ohio 2017).
357. Id.

358. Id.

359. Id. at § 3781.181.
360. Id. at § 3781.182.
361. Id.

362. Ohio H.R. 128.
363. Id.

364. Id.

365. Id.
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H. Pennsylvania House Bill 595%%

Representative Rosemary Brown introduced this amendment to Title 68 of the
Pennsylvania Consolidated Statutes governing real and personal property on Feb-
ruary 23, 2017.3¢7 The bill passed the House on April 19, 2017, and was referred to
the Senate Committee on Urban Affairs and Housing on April 20, 2017.3% The bill
was sent from the Senate Committee on Urban Affairs and Housing to the Senate
on May 24, 2017.3¢° The bill was tabled in the Senate on June 27, 2017.37° This
bill would establish alternative dispute resolution procedures for certain disputes
arising in condominiums, cooperatives, and planned communities.’”! Condomini-
ums, cooperatives, and planned communities that are established after the effective
date of the new sections set forth by the bill would be required to adopt bylaws that
provide for alternative dispute resolution for disputes between two or more unit
owners or a unit owner and the association.?”> This bill would require unit owners
to file complaints through the available alternative dispute resolution procedure be-
fore filing a complaint with the Bureau of Consumer Protection unless the associa-
tion refuses alternative dispute resolution or there is not an available alternative
dispute resolution procedure under the association’s declaration.>”> The bill awaits
a vote in the Senate.>™

1. Texas House Bill 72

Republican representative Mark Keough authored and introduced this bill al-
lowing for mediation of criminal acts between the victim, the prosecutor, and the
perpetrator.3” The bill passed the House with a 135-10 vote.3” After passing, the
bill went to the Texas Judicial Committee for review.3”’

The bill allows for individuals charged with a first-time property offense in
Texas to participate in victim-offender mediation.’”® The defendant would be re-
quired to apologize, compensate the victim, and perform community service in lieu
of going to trial and possibly being assessed criminal penalties.’’” Studies have
shown this type of victim-offender mediation has reduced recidivism.*8 This pro-
cess would also allow the defendant to possibly obtain an order of non-disclosure,

366. H.R. 595,201% Gen. Assemb., Reg. Sess. (Penn. 2017).

367. Id.

368. Id.

369. Id.

370. Id.

371. Id.

372. Penn. H.R. 595.

373. Id.

374. Id.

375. HR. 72,2017 Reg. Sess. (Tex. 2017) (status provided by LEXIS Tracking report).
376. Id.

377. Id.

378. Id.

379. Id.

380. Haley Stevens, Fact Sheet 2017 H.B. 72, https://www.texascjc.org/system/files/publica-
tions/H.B.%2072%20Fact%20Sheet%20%28 Victim-Offender%20Mediation%29.pdf.
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limiting the ability of future employers to know about the defendant’s criminal his-
tory.*¥! The bill is awaiting Judicial Committee review.’*?

J. Washington Senate Bill 5075

Washington - 2017 S.B. 5075

Democrat Senator Dean Takko introduced this bill relating to seed disputes
on January 11,2017.3% The bill changes the requirement of non-binding arbitration
for seed disputes before litigation can proceed to non-binding mediation for disputes
greater than 2,000 dollars.** The goal is reducing the cost of seed dispute litigation,
because of high arbitration costs under the previous law.38 Costs are high because
of the experts required to testify during the arbitration process.**® If the non-binding
arbitration did not result in an agreement, experts must be paid again at trial. ¥ The
mediation process will not require an expert to opine about the seed dispute.’®® Af-
ter being introduced, the bill passed both the Senate and the House.’¥® On April 11,
2017, Governor Ingress signed the bill.>*® The bill will become effective on July
23,2017.3%

III. CATALOG OF STATE LEGISLATION
ALABAMA
Bills Enacted: 2017 H.B. 250 (requires the Interstate Emergency Medical Ser-
vices Personnel Licensure Commission to promulgate rules providing for mediation
and other binding dispute resolution).
Bills Pending: None.
ALASKA

Bills Enacted: None.

Bills Pending: 2017 H.B. 244 (authorizes employers and employees to mediate
disputed workers’ compensation claims).

381. Id.

382. H.R. 72,2017 Reg. Sess. (Tex. 2017) (status provided by LEXIS Tracking report).
383. S.B. 5075, 2016 Reg. Sess. (Wash. 2017) (status provided by LEXIS Tracking report).
384. Id.

385. Karen Epps, Senate Bill Report 5075, http:/lawfilesext.leg.wa.gov/biennium/2017-
18/Pdf/Bill%20Reports/Senate/5075%20S.B.A%20AWTE%2017.pdf.

386. Id.

387. Id.

388. Id.

389. S.B. 5075, 2016 Reg. Sess. (Wash. 2017) (status provided by LEXIS Tracking report).
390. Id.

391. Id.
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ARIZONA

Bills Enacted: 2017 S.B. 1441 (creates a dispute resolution process for out-of-
network insurance claim disputes); 2017 S.B. 1107 (allows for dispute resolution to
determine permanent guardianship, in some circumstances); 2017 S.B. 1406 (en-
courages the use of alternative dispute resolution for claims relating to failure to
make public accommodations); 2017 S.B. 1099 (requires a dispute resolution pro-
cess to be included in agreements between a school district and law enforcement
agency servicing the school).

Bills Pending: None.
ARKANSAS

Bills Enacted: 2017 Ark. H.B. 2055 (provides a non-binding mediation process
for employees terminated in violation of the Arkansas Whistle-Blower Act); 2017
Ark. S.B. 78 (requires Interstate Medical Licensure Commission to promulgate
rules providing for both mediation and binding dispute resolution); 2017 Ark. S.B.
763 (allows a non-profit organization to represent itself, in its own name, in an al-
ternative dispute resolution proceeding); 2017 H.B. 1482 (requires the Interstate
Nurse Licensure Commission to promulgate rules providing for mediation and
binding dispute resolution); 2017 S.B. 611 (calls for a hearing panel or arbitration
for disputes concerning a physician under investigation); 2017 S.J.R. 8 (limits the
maximum possible contingency available to a lawyer in civil action (including ar-
bitration) to 33.33% of the net recovery); 2017 H.B. 1613 (exempts long-term care
ombudsman from the statutory reporting requirements for adult maltreatment).

Bills Pending: None.
CALIFORNIA

Bills Enacted: 2017 A.B. 626 (requires disputed construction claims of public
contracts to be decided in mediation).

Bills Pending: 2017 A.B. 1428 (authorizes an agency or department employing
peace officers to establish a mediation program for biased policing disputes); 2017
S.B. 217 (makes communications made, disclosed, and prepared for mediation ad-
missible as evidence); 2017 A.B. 1692 (requires courts to order mediation for dis-
putes in which custody or visitation appear contested); 2017 S.B. 76 (permits ex-
cluded employees to initiate arbitration for certain employee grievances); 2017 S.B.
33 (allows courts to refrain from enforcing an arbitration agreement if certain cir-
cumstances are met, including the existence of a fraudulent relationship with a fi-
nancial institution); 2017 S.B. 1007 (allows a short-hand reporter to create official
transcript record of arbitration proceedings); 2017 A.B. 1017 (amends Sec. 1128 of
Labor Code to extend to public employment; prohibits the cost of attorney’s fees to
be passed along to an employee in a dispute against a party to a Collective Bargain-
ing Agreement); 2017 S.B. 538 (prohibits contracts between hospitals and contract-
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ing agents to require alternative dispute resolution); 2017 S.B. 713 (provides qual-
ifications for third party dispute resolution process, including arbitration/arbitrator
requirements); 2017 A.B. 748 (requires an arbitration provision in a time-share plan
management agreement); 2017 S.B. 766 (permits a qualified lawyer to provide legal
services in international commercial arbitration or alternative dispute resolution if
certain conditions are met).

COLORADO

Bills Enacted: 2017 H.B. 1177 (allows for mediation of disputes arising from
claim of violation of the Colorado Open Records Act); 2017 S.B. 88 (provides that
the Commissioner of Insurance shall not mediate, arbitrate, or settle decisions not
to include a health care provider in a network).

Bills Pending: None.

CONNECTICUT
Bills Enacted: None.

Bills Pending: 2017 H.B. 7135 (adopts the Revised Uniform Arbitration Act to
respond to the increased use of arbitration and revise and modernize arbitration pro-
cedures).

DELAWARE

Bills Enacted: 2015 S.B. 207 (creates the Office of School Criminal Offense
Ombudsman); 2017 S.B. 59 (requires the Interstate Nurse Licensure Commission
to promulgate rules providing for both mediation and binding dispute resolution).

Bills Pending: 2017 S.B. 35 (requires the Interstate Emergency Medical Ser-
vices Personnel Licensure Commission to promulgate rules providing for both me-
diation and binding dispute resolution); 2017 H.B. 25, sec. 64 (permits the Office
of Management and Budget (OMB) Director to implement mediation procedure and
promulgate rules for grievances).

FLORIDA

Bills Enacted: 2017 H.B. 1237 (requires mandatory nonbinding arbitration and
voluntary mediation for disputes arising under The Division of Florida Condomin-
ium, Timeshares, and Mobile Homes); 2017 H.B. 7069 (requires the Department of
Education to provide mediation services for disputes arising out of the charter
school contract approval process).

Bills Pending: None.
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GEORGIA

Bills Enacted: 2017 S.B. 109 (requires the Interstate Emergency Medical Ser-
vices Personnel Licensure Commission to promulgate rules providing for both me-
diation and binding dispute resolution); 2017 H.B. 221 (grants a person acting as
Power of Attorney the authority to initiate or enter into alternative dispute resolution
processes for disputes relating to commerce and trade).

Bills Pending: 2017 H.B. 321 (permits a court to order mediation for de facto
guardian visitation rights; permits arbitration for such hearings when a guardian is
deployed); 2017 H.B. 497 (same as H.B. 321, but for delinquency); 2017 H.B. 159
(establishes that a court may order mediation for post-adoption contact agreement
disputes); 2017 H.B. 402 (requires the Interstate Nurse Licensure Commission to
promulgate rules providing for both mediation and binding dispute resolution);
2017 H.B. 637 (requires the Interstate Medical Licensure Commission to promul-
gate rules providing for both mediation and binding dispute resolution); 2017 H.B.
374 (permits a taxpayer to arbitrate an appeal of an assessment to property); 2017
S.B. 60 (provides for arbitration of certain disputes between employers and employ-
ees (ex. sex discrimination, wages)); 2017 S.B. 8 (promulgates independent dispute
resolution procedures for disputes arising out of “surprise” medical billings).

HAawAIl

Bills Enacted: 2017 H.B. 1235 (authorizes the use of arbitration to resolve cer-
tain family law disputes, and specifies law applicable to arbitrations); 2017 S.B.
314 (clarifies provisions relating to required disclosures by arbitrators).

Bills Pending: 2017 H.B. 1499 (amends the conditions that mandate media-
tion and exceptions to mandatory mediation); 2017 S.B. 121 (broadens the scope of
condominium related disputes for which an apartment owner or the board of direc-
tors can mandate mediation); 2017 H.B. 649 (allows unit owners in planned com-
munity associations and condominium associations to withhold legal fees from as-
sessments claimed by associations pending decision in any mediation, arbitration,
or court proceeding in which the owner has filed for a determination of the validity
of the amounts and attorney’s fees claimed by the association); 2017 S.B. 201 (clar-
ifies the dispute resolution process, including payment obligations and media-
tion requirements); S.B. 1177 (requires that disputes between the association and
parcel owners or between two or more parcel owners regarding the common interest
agricultural community be submitted to nonbinding alternative dispute resolu-
tion as a prerequisite to commencement of a judicial proceeding); 2017 H.B. 810
(allows collective bargaining parties to resolve impasses related to contribution dis-
putes through binding arbitration); 2017 H.B. 468 (establishes collective bargaining
unit for employees with the Hawaii Health Systems Corporation); 2017 H.B. 1565
(establishes science and technology research subzones and an approval process for
future research facilities that incorporates alternative dispute resolution principles);
2017 H.B. 164 (clarifies laws regarding an arbitrator’s failure to disclose certain
facts prior to or during arbitration); 2017 H.B. 1234 (clarifies provisions relating to
required disclosures by arbitrators); 2017 H.B. 1285 (requires all arbitrators to dis-
close known, direct, and material financial or personal interests; authorizes a court
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to vacate an arbitration award if that arbitrator failed to make a proper disclosure);
2017 S.B. 165 (creates the Condominium Dispute Resolution Commission to ad-
dress disputes between a condominium owner and condominium association); 2017
H.B. 860 (provides that actions for quiet title of kuleana lands shall be subject to
mandatory mediation).

IDAHO

Bills Enacted: 2017 H.B. 230 (revises provisions relating to procedures associ-
ated with depredation claims); 2017 H.B. 101 (provides that a jurisdiction may not
be recognized as a qualified jurisdiction if the director has determined that the ju-
risdiction does not adequately and promptly enforce final United States judgments
and arbitration awards).

Bills Pending: 2017 S.B. 1007 (provides that the Board may require mediation
of disputes between professional land surveyors); 2017 H.B. 94 (provides that no
court or arbitrator shall interpret certain statutory provisions to limit the right of any
person to the free exercise of religion as guaranteed by the First Amendment to the
Constitution of the United States and Section 4, Article I, of the Constitution of the
State of Idaho).

ILLINOIS

Bills Enacted: 2017 H.B. 2618 (for parties who agree not to use mediation dur-
ing a challenge, provides that a parent shall have 10 days after a party declines to
use mediation to file a request for a due process hearing); 2017 S.B. 1444 (repeals
provisions concerning arbitration of physical damage subrogation claims arising
from automobile disputes); 2017 S.B. 67 (creates the Collaborative Process Act
concerning alternative dispute resolution).

Bills Pending: 2017 H.B. 448 (provides that if a unit of local government, as
an employer, and public employees provide for arbitration of impasses, the em-
ployer’s financial ability to fund the proposals based on existing available resources
shall be given primary consideration, subject to certain conditions); 2017 S.B. 1954
(removes language concerning impasse procedures involving an educational em-
ployer whose territorial boundaries are coterminous with those of a city having a
population in excess of 500,000); 2017 S.B. 2196 (amends provisions concerning
interest arbitration for security employee, peace officer, and fire fighter disputes);
2017 S.B. 1305 (requires an arbitration panel to fully consider the statutory factors
upon which it must base its findings, opinions, and orders during the dispute of a
new or amended security labor agreement’s wage rates or other employment con-
ditions, and specifies the bases for the statutory factor of the unit of government’s
financial ability to meet costs); 2017 H.B. 238 (amends the Nursing Home Care
Act; provides that a facility must not enter into a pre-dispute agreement for binding
arbitration with any resident or consumer); 2017 S.B. 983 (creates the Limitations
on Forced Arbitration Act); 2017 S.B. 1646 (provides that no policy which provides
underinsured motor vehicle coverage shall be renewed, delivered, or issued for de-
livery unless it provides that any dispute with respect to the coverage and the
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amount of damages shall be submitted for arbitration to the American Arbitration
Association); 2017 S.B. 640 (provides that arbitrator or Commission may correct a
clerical error or error in computation within 21 (instead of 15) days after date of
receipt of an award); 2017 H.B. 2544 (amends the Nursing Home Care Act; pro-
vides that for informal dispute resolution under the Act, if the Department of Public
Health determines that the submitted evidence or arguments were insufficient to
refute either the State’s informal dispute resolution findings or federal informal dis-
pute resolution deficiencies, the Department shall provide a detailed written expla-
nation of the reasons for such determination); 2017 S.B. 311 (makes technical
change in Illinois Insurance code concerning arbitration of medical malpractice dis-
putes); 2017 H.B. 332 (requires a school authority or its employees, agents, volun-
teers, or students to arbitrate any dispute arising out of or otherwise connected to
student data).

INDIANA

Bills Enacted: 2017 S.B. 478 (establishes a framework for resolving disputes
between electricity suppliers and property owners).

Bills Pending: 2017 H.B. 1593 (requires that before a malpractice or discipli-
nary action against an attorney may proceed, the complaint by the client against the
attorney must be submitted to mediation); 2017 S.B. 531 (amends timelines for an
impasse to be declared and for certain mediation requirements).

Iowa

Bills Enacted: 2017 H.F. 291 (revises arbitration in collective bargaining);
2017 S.F. 401 (establishes that in a criminal action arising from sexual abuse, the
prosecuting attorney or court shall not refer or order the parties involved to partici-
pate in mediation or other nonjudicial procedures prior to judicial resolution of the
action).

Bills Pending: 2017 H.F. 402 (requires that a project labor agreement set forth
effective, prompt, and mutually binding procedures for resolving labor disputes
arising during the term of the project labor agreement); 2017 S.F. 465 (establishes
that all communications made related to the open discussion between health care
provider and patient are privileged and confidential, are not subject to discovery or
subpoena, and are not admissible in evidence in a judicial, administrative, or arbi-
tration proceeding).

KANSAS
Bills Enacted: None.

Bills Pending: 2017 H.B. 2186 (enacts the Uniform Arbitration Act of 2000).
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KENTUCKY

Bills Enacted: 2017 H.B. 520 (requires process by which the school will resolve
any disputes with the public school charter authorizer).

Bills Pending: 2017 H.B. 525 (creates a citizens’ commission on judicial com-
pensation, which would look at comparable service performed in private sector,
“including arbitration and mediation”); 2017 H.B. 446 (amends teachers’ retirement
provisions, specifically KRS 161.614 (court-ordered back salary and reinstate-
ment), to include mediation awards); 2017 H.B. 40 (provides that a court, arbitrator,
administrative agency, or other adjudicative body or authority shall not enforce a
foreign law if doing so would violate a right guaranteed by the Constitution of Ken-
tucky or of the United States).

LOUISIANA

Bills Enacted: 2017 H.B. 492 (provides that for all adverse determinations re-
lated to claims filed on or after January 1, 2018, the state shall not mandate that the
provider and managed care organization resolve the claim payment dispute
through arbitration).

Bills Pending: None.
MAINE
Bills Enacted: None.

Bills Pending: 2017 S.P. 466 (amends the labor relations laws governing mu-
nicipal public employees and University of Maine System employees to provide
that determinations by arbitrators with respect to controversies over all subjects, in-
cluding salaries, pensions and insurance, are final and binding on the parties); 2017
H.P. 848 (clarifies the law regarding arbitration policy with respect to executive and
legislative branch employees); 2017 S.P. 295 (seeks to establish mediation process
between milk producers and auditors of organic certification).

MARYLAND

Bills Enacted: 2017 H.B. 456 (requires that the State Department of Education
develop a dispute resolution process to be used by families of children with disabil-
ities and child care providers for resolving complaints of discrimination based on a
child’s disability); 2017 S.B. 760 (alters certain procedures for suspending or dis-
missing certain public school personnel; authorizing certain public school personnel
to request arbitration under certain circumstances; specifying the procedures for ar-
bitration; assigning responsibility for certain costs; providing that an arbitra-
tor’s award is final and binding on the parties, subject to review by a circuit court).

Bills Pending: None.
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MASSACHUSETTS
Bills Enacted: None.

Bills Pending: 2017 S.B. 500 (establishes a Foreclosure Mediation Program
and details mediation process); 2017 S.B. 743 (appoints members of commission to
conduct a mediation between parties in a disputes regarding manufactured housing);
2017 S.B. 92 (provides procedures for mediation of disputes if parties consent to
mediation for zoning appeals); 2017 S.B. 614 (establishes that the Attorney General
may appoint an impartial mediator for disputes between insurers and providers of
mental/behavioral health services); 2017 S.B. 1399 (provides that if an impasse be-
tween public employee unions and the government employer continues for more
than 30 days, either party and petition the Labor Relations board to order arbitra-
tion); 2017 H.B. 1385 (establishes procedures for arbitration for fire fighters and
police officers); 2017 H.B. 50 (requires giving a prospective party information re-
garding ADR); 2017 S.B. 409 (provides that disputed issues regarding pesticide
agreements will be submitted to binding arbitration); 2017 H.B. 183 (provides that
disputes regarding supplier-wholesaler relationship shall be determined by binding
arbitration); 2017 H.B. 479 (provides for binding arbitration to decide amount loss
occurred in automobile insurance disputes); 2017 H.B. 1001 (inserts provision for
arbitration regarding labor relations for public employees); 2017 H.B. 2823 (re-
quires arbitration for unresolved disputes between emerging breweries and affected
wholesalers who cannot agree on compensation); 2017 H.B. 2822 (requires arbitra-
tion for unresolved disputes between successor suppliers and affected wholesalers
who cannot agree on compensation); 2017 H.B. 48 (revises the procedures of the
Uniform Arbitration Act); 2017 H.B. 474 (establishes that disputed issue regarding
vegetation management can go to binding arbitration); 2017 H.B. 233 (provides that
teachers can request arbitration to evaluate termination); 2017 S.B. 279 (establishes
that teachers/school can petition for arbitration if negotiations have been unsuccess-
ful); 2017 H.B. 304 (establishes that either party can request arbitration for disputes
regarding collective bargaining agreements and implementing the Innovation Part-
nership Zone plan); 2017 H.B. 1444 (provides that arbitrator will review whether
terminated firefighter candidate was rightly terminated, arbitrator can order reex-
amination of candidate); 2017 H.B. 157 (establishes that companies forcing arbitra-
tion on consumers is against public policy); 2017 S.B. 2062 (provides that internet
service provider shall not require binding arbitration under this chapter).

MICHIGAN
Bills Enacted: None.

Bills Pending: 2017 H.B. 4399 (provides mediation of grievances for certain
public employees); 2017 H.B. 4632 (establishes that Interstate Commission shall
provide mediation and binding dispute resolution); 2017 H.B. 4066 (establishes that
Interstate Commission shall provide mediation and binding dispute resolution);
2017 H.B. 4086 (establishes that disputes can be resolved by arbitration).
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MINNESOTA

Bills Enacted: 2017 H.F. 1545 (extends the Farmer-Mediation Program by re-
quiring good faith by the lender); 2017 H.F. 1538 (establishes that parties must sub-
mit construction defect claims to mediation).

Bills Pending: 2017 S.F. 1015 (establishes farmer-neighbor mediation pro-
gram; requires mediation for certain disputes w/ farming operations); 2017 S.F. 901
(modifies nuisance liability protection; requires mediation); 2017 H.F. 1717 (ex-
tends the Farmer-Mediation Program by requiring good faith by the lender and al-
lows the director to obtain credit reports); 2017 H.F. 302 (establishes cooperative
private divorce program; discusses Bureau of Mediation Service’s responsibilities);
2017 H.F. 1362 (requires that parenting plan assistance must include option of pri-
vate mediation); 2017 H.F. 1013 (provides that department must offer mediation to
employers to resolve benefit disputes); 2017 S.F. 2428 (establishes that retailor can
demand arbitration in disputes regarding compensation).

MISSISSIPPI
Bills Enacted: None.

Bills Pending: 2017 H.B. 488 (creates Nursing Licensure Compact; provides
that parties can submit dispute to arbitration panel); 2017 H.B. 1056 (creates Pros-
perity States Compact and provides that arbitration can include equitable remedies);
2017 H.B. 1004 (creates program for mediation between borrowers and lenders be-
fore foreclosure); 2017 H.B. 785 (alters arbitration procedures when arbitration
clauses are determined nonbinding).

MISSOURI
Bills Enacted: None.

Bills Pending: 2017 H.B. 977 (allows siblings to request mediation order (in
addition to grandparent)); 2017 S.B. 154 (provides for a restorative justice media-
tion for victim’s rights); 2017 M.O. 238 (establishes that a public body and labor
organization shall not be subject to binding mediation); 2017 H.B. 111 (establishes
that an agency is authorized and directed to solve labor disputes by arbitration);
2017 H.B. 251 (establishes that a public body and a labor organization shall not be
subject to binding mediation); 2017 S.B. 398 (provides that an executive session
may be held to discuss potential litigation, mediation, or arbitration); 2017 H.B. 637
(requires that there cannot be more than one exclusive bargaining representative);
2017 H.B. 156 (substantially alters Uniform Arbitration Agreement in MO by re-
quiring certain controversies to be decided by arbitration instead of litigation); 2017
S.B. 45 (alters arbitration procedures for employment disputes); 2017 H.B. 876 (re-
peals RSMo 226.095 relating to mandatory arbitration in certain negligence ac-
tions); 2017 H.B. 299 (discusses which arbitration clauses violate public policy);
2017 S.B. 20 (repeals minimum wage law; contains arbitration provisions); 2017
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H.B. 944 (provides that a prevailing party can recover attorney fees including arbi-
tration); 2017 S.B. 466 (includes arbitration clauses, equitable remedies).

MONTANA

Bills Enacted: 2017 H.B. 124 (requires training for commissioners and media-
tors for the water courts); 2017 H.B. 365 (adds sections for mediation for civil pen-
alty procedures, duties of department; 2017 S.B. 137 (alters alternative dispute res-
olution procedures for taxpayer disputes).

Bills Pending: None.
NEBRASKA

Bills Enacted: 2017 L.B. 307 (provides for mediation for child abuse preven-
tion, fee change); 2017 L.B. 180 (establishes that no mediation/ ADR shall be re-
quired where the juvenile has entered a bridge order); 2017 L.B. 88 (provides that
interstate commission shall promulgate rules for mediation and dispute resolution).

Bills Pending: 2017 L.B. 342 (provides that commission shall promulgate rule
for mediation and binding dispute resolution).

NEVADA

Bills Enacted: 2017 NV AB 382 (establishes mediation provisions regarding
emergency services and patient care); 2017 S.B. 375 (provides that resolution of
disputes between tribal government and NV may include mediation); 2017 AB 316
(provides that before offender released from prison, Director may provide media-
tion services).

Bills Pending: 2017 S.B. 356 (modifies arbitration provisions relating to col-
lective bargaining, including authorizing CBAs to remain in effect beyond the term
of office of local government employer); 2017 A.B. 18 (ratifies the Nurse Licensure
Compact and introduces a dispute resolution provision, allowing the Commission
to resolve disputes with arbitration or mediation); 2017 S.B. 465 (authorizes state
employees to submit grievances to arbitration); 2017 A.B. 121 (modifies arbitration
for collective bargaining for local government employers and employee organiza-
tions).

NEW HAMPSHIRE

Bills Enacted: 2017 H.B. 405 (establishes that bureau of employee relations
investigate, prepare, represent the state in grievance mediation); 2017 H.B. 517 (es-
tablishes a bureau of employee relations, and provides that the bureau shall investi-
gate, prepare, represent the state in grievance mediation).

Bills Pending: 2017 S.B. 151 (prohibits a nursing facility from requiring that a
patient sign a mandatory arbitration agreement).
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NEW JERSEY
Bills Enacted: None.

Bills Pending: 2016 A.B. 2998 (provides that a secondary term requiring arbi-
tration of disputes arising under the contract is enforceable if the arbitration will be
impartial and the fee is reasonable for form contracts); 2016 S.B. 285 (establishes
an arbitration process for resolving payment disputes for out-of-network healthcare
providers); 2016 A.B. 1952 (establishes that self-funded plan member or out-of net-
work provider can initiate binding arbitration); 2016 A.B. 1039 (establishes arbitra-
tion standards for new home warranty arbitrators by requiring the arbitrators to
complete a commissioner-approved training program); 2016 S.B. 1925 (regulates
arbitration organizations including requiring an arbitration organization to waive
the fees of an indigent consumer); 2016 S.B. 1873 (requires mediation for disputes
regarding shared ownership communities if no settlement arrangement is approved
by the counsel in 180 days); 2016 A.B. 1395 (requires agricultural mediation under
New Jersey Agricultural Mediation Program); 2016 A.B. 579 (establishes a media-
tion system for the resolution of medical injury claims as alternatives for medical
malpractice actions); 2016 S.B. 1 (provides that for collective bargaining agree-
ments, the dispute shall be settled by mediation and if unsuccessful, binding arbi-
tration); 2016 A.B. 4505 (includes provisions regarding the Foreclosure Mediation
Program or another form of mediation); 2016 S.B. 1723 (requires policy on use of
alternative dispute resolution for State agencies; expands duties of Dispute Settle-
ment Office); 2016 AB 3915 (creates foreclosure mediation assistance for qualified
families that are delinquent on their mortgage); 2016 A.B. 1029 (establishes the
New Jersey Foreclosure Mediation Act, which continues the work of the New Jer-
sey Judiciary’s Foreclosure Mediation Program).

NEW MEXICO

Bills Enacted: 2017 HD 131 (allows district courts to recover costs for alterna-
tive dispute resolution on a sliding fee scale).

Bills Pending: None.
NEW YORK
Bills Enacted: None.

Bills Pending: 2017 S.B. 1017 (amends the civil practice law and rules by es-
tablishing the Uniform Mediation Act); 2017 A.B. 5155 (adds a new chapter to the
administrative code of the city of New York governing commercial lease arbitration
and mediation); 2017 S.B. 5839 (creates the Office of the Cooperative and Condo-
minium Ombudsman); 2017 S.B. 6060 (allows for the vacating of arbitration
awards on the basis of arbitrator disregard of the law); 2017 S.B. 4537 (authorizes
the use of voluntary and non-binding mediation for land use decisions); 2017 A.B.
5240 (repeals Section 399-c of the general business law and replaces it with a new
section governing prohibited mandatory arbitration clauses in certain contracts and

Published by University of Missouri School of Law Scholarship Repository, 2018

47



Journal of Dispute Resolution, Vol. 2018, Iss. 1 [2018], Art. 14

244 JOURNAL OF DISPUTE RESOLUTION [Vol. 2018

agreements); 2017 S.B. 6484 (adds a new section to civil practice law and rules
which governs arbitration of disputes regarding contracts or agreements in a con-
sumer transaction); 2017 A.B. 5345 (adds mediation to child custody and support
decision-making process if the court believes the case is suitable for mediation);
2017 NY S.B. 6077 (allows for the conducting of arbitration and mediation on Sat-
urdays and Sundays in certain cases); 2017 A.B. 6983 (amends civil practice law
and rules governing arbitration agreements).

NORTH CAROLINA

Bills Enacted: None.

Bills Pending: 2017 H.B. 814 (allows for use of binding or nonbinding alterna-
tive dispute resolution when a dispute arises under the Planned Community Act);
2017 S.B. 593 (establishes an arbitration and mediation program for North Carolina
business court); 2017 H.B. 822 (regulates arbitration agreements between residents
and certain long-term care facilities); 2017 H.B. 772 (amends various sections of
the North Carolina International Commercial Arbitration and Conciliation Act).

NORTH DAKOTA

Bills Enacted: 2017 S.B. 2231 (sets up Air Ambulance Provider mediation pro-
cess for health care insurer’s payment of out-of-network air ambulance provider
bills).

Bills Pending: None.

OHIO

Bills Enacted: None.

Bills Pending: 2017 H.B. 2 (allows Ohio Civil Rights Commission to resolve
allegations of unlawful discriminatory practices relating to employment by use of
ADR under certain circumstances); 2017 H.B. 128 (sets up expedited arbitration

process for general contractor or owner of a residential or nonresidential building
construction project to appeal inspection results).

OKLAHOMA
Bills Enacted: None.
Bills Pending: 2017 S.B. 107 (declares a public policy of Oklahoma that in
arbitration cases where the municipality seeks the termination of the employee, ei-
ther side shall have the right to appeal to the district court for a trial de novo).

OREGON

Bills Enacted: None.
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Bills Pending: 2017 H.B. 2096 (sets forth mediation and arbitration procedure
for the negotiation of an urban service agreement between a city with population
greater than 5,000 and certain districts); 2017 H.B. 3331 (directs the Office of Man-
ufactured Dwelling Park Community to establish a landlord-tenant dispute resolu-
tion program that includes mediation for disputes arising from notices of certain
rent increases).

PENNSYLVANIA
Bills Enacted: None.

Bills Pending: 2017 S.B. 467 (establishes a housing ombudsman for homeless
veterans); 2017 H.B. 55 (provides for compulsory mediation and provides for arbi-
tration for collective bargaining impasses involving public employees); 2017 H.B.
781 (extensively revises sections governing statutory arbitration); 2017 H.N. 595
(provides for ADR for disputes in condominiums, cooperatives, and planned com-
munities); 2017 S.B. 678 (establishes the dispute resolution process for surprise
medical billing).

RHODE ISLAND
Bills Enacted: None.

Bills Pending: 2017 H.B. 5097 (establishes an arbitration process to resolve
certain condominium disputes); 2017 S.B. 155 (creates an ombudsperson program
to provide as a resource for adults with developmental disabilities); 2017 S.B. 272
(establishes a dispute resolution process for emergency services and surprise bills
for medical services performed by non-participating/out-of-network health care
providers); 2017 H.B. 6056 (authorizes the creation of the position of Student Loan
Ombudsman within the Department of Business Regulation to resolve complaints
from student loan borrowers); 2017 H.B. 5313 (grants municipal employees the
right to binding arbitration on financial issues in contract formation).

SOUTH CAROLINA
Bills Enacted: None.

Bills Pending: 2017 S.B. 118 (provides that in any case in which magistrates
have concurrent jurisdiction, if the amount-in-controversy equals or exceeds
$5,000, the case must be ordered for mandatory mediation, except for landlord-ten-
ant matters); 2017 S.B. 650 (prevents arbitrator or mediation authority from enforc-
ing a foreign law if it would violate a constitutionally guaranteed right of South
Carolina or of the United States); 2017 H.B. 3886 (creates the Office of Homeown-
ers Association Ombudsman).

SOUTH DAKOTA

Bills Enacted: None.
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Bills Pending: None.
TENNESSEE

Bills Enacted: 2017 S.B. 1307 (prevents employers from requiring military per-
sonnel to sign a mandatory arbitration clause as a prerequisite for employment).

Bills Pending: None.
TEXAS

Bills Enacted: 2017 S.B. 507 (allows the enrollee of an insurance provider the
right to a mediation for out-of-network bills); 2017 S.B. 317 (adds provision for the
Executive Council of Physical Therapy and Occupational Therapy Examiners, the
Texas Board of Physical Therapy Examiners, and the Texas Board of Occupational
Therapy to develop a policy to encourage the use dispute resolution and monitor the
results); 2017 S.B. 924 (requires disputes between a long-term care facility and the
commission to go through a dispute resolution process before issuing citations if
the long-term care facility requests ADR); 2017 H.B. 2561 (adds provision that the
Texas State Board of Pharmacy develop a policy to encourage the use dispute res-
olution and keep track of the results)

Bills Pending: 2017 H.B. 72 (creates an option for criminal defendants to enter
into a binding mediation contract between themselves and the victim).

UTAH
Bills Enacted: None.
Bills Pending: None.
VERMONT

Bills Enacted: 2015 S.B. 72 (addresses binding arbitration as a grievance pro-
cedure for state employees under a collective bargaining agreement).

Bills Pending: 2017 S.B. 105 (requires companies who conduct more than five

arbitrations a year in Vermont to disclose statistics on remedies granted and the
party that prevailed after conducting arbitration proceedings).

VIRGINIA

Bills Enacted: None.
Bills Pending: None.
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WASHINGTON

Bills Enacted: 2017 S.B. 5075 (changes the dispute resolution procedure for
disputes with a seed dealer from arbitration to mediation); 2015 S.B. 5805 (creates
a volunteer conflict resolution and mediation program for neighborhood groups and
schools, and creates a mediation training program for students); 2015 S.B. 5227
(establishes policies and procedures for the management of international commer-
cial arbitration agreements); 2015 H.B. 1601 (exempts arbitration from venue con-
cerns in public work contracts).

Bills Pending: 2017 H.B. 2184 (creates an ombuds program for inmates must
use after exhausting the remedies at the correctional facility); 2017 S.B. 5866 (al-
lows for a voluntary mediation process for tax disputes); 2017 H.B. 2114 (requires

health insurer and provider disputes to be settled through arbitration if the amount
is over $2,000 and allows mediation for amounts less than that).

WEST VIRGINIA

Bills Enacted: 105 S.B. 37 (adopts the revised Uniform Arbitration Act).
Bills Pending: None.

WISCONSIN
Bills Enacted: None.
Bills Pending: None.

WYOMING
Bills Enacted: None.

Bills Pending: None.
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