




GENERAL PRINCIPLES OF PROCEDURAL LAW

whole."253 While "the concept of jus cogens is [also] founded on
community interests," that principle is "characterized by the prohibition
[ofl disposing over certain rights, be it to one's own disadvantage or to
the detriment of others who are not in a position to provide effectively
for this protection themselves, such as peoples, groups or individuals."25 4

The language strongly suggests that jus cogens can be considered to
protect certain individual rights, even though some jus cogens norms
(such as self-determination) are not oriented toward individuals.2 55

Further support for this conclusion can be found in statements by
Alexander Orakhelashvili, who believes that there is merit to the
argument that all human rights, including rights concerning access to
justice and the nature of the civil litigation process, are part of jus
cogens. 256 In his opinion,

[s]ubstantive criteria to identify peremptory human rights are the same
as general criteria of identification of jus cogens: (1) whether a right
protects the community interest transcending the individual State
interests; [and] (2) whether the deroation from such right is prevented
by its non-bilateralizable character.

Although each right requires its own individualized analysis, it is
clear that human rights can fall within the realm of jus cogens.258 While
Orakhelashvili may go too far in suggesting that all human rights can be
considered jus cogens, the fact that some human rights may rise to the
level of peremptory norms demonstrates the validity of the current
analysis.

Given these features, as well as the fact that obligations erga omnes
have not been recognized as long as jus cogens, even at a theoretical
level, this Article will focus on jus cogens rather than obligations erga
omnes.2 59 Focusing on jus cogens also makes sense given the close

253. Kadelbach, supra note 17, at 35.
254. Id.
255. See ORAKHELASHVJLI, supra note 17, at 53 ("Most of the cases of jus cogens are

'cases where the position of the individual is involved."'); WEATHERALL, supra note 32,
at 444; Guan, supra note 17, at 496 ("[A] normative shift in jus cogens to conceiving of
them as the rights of the individual might not so much require an overhaul of the
international rights regime, as simply a reframing of the narrative."); Reed, supra note
252, at 225.

256. See ORAKHELASHVILI, supra note 17, at 59-60; see also Christopher A.
Whytock, Foreign State Immunity and the Right to Court Access, 93 B.U. L. REv. 2033,
2035 (2013) ("Even if its precise contours are not entirely settled, the right to court access
is increasingly recognized in both international and domestic law.").

257. ORAKHELASHVILI, supra note 17, at 59.
258. See id.
259. See Kadelbach, supra note 17, at 27 (noting "[t]he Barcelona Traction case

which expressly refers to erga omnes obligations is often also cited as a reference for jus
cogens"); see also Niels Petersen, Lawmaking by the International Court of Justice-
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connection between jus cogens and general principles of law.260 Indeed,
one "popular theory of jus cogens asserts that peremptory norms enter
international law as 'general principles of law,"' thereby specifically
raising the question at issue here, namely whether and to what extent
certain general principles of procedural law can or should be recognized
as a type of proceduraljus cogens.261

As logical as this question may be, finding the answer is somewhat
challenging, given that jus cogens has traditionally been considered
through the lens of substantive rather than procedural law.262 This is not
to say that the concept of a procedural element of jus cogens is entirely
without support. To the contrary, a number of jurists have argued that
procedural norms can and should be included within the concept of jus
cogens to the extent those principles are necessary to give effect to
different substantive laws.263 Thus, Larry May has claimed that habeas
corpus rises to the level of procedural jus cogens,264 while other
commentators have suggested that state immunity constitutes a type of
proceduraljus cogens.265

Procedural jus cogens can also be justified on other grounds.266 For
example, Evan Criddle and Evan Fox-Decent have argued in favor of a
procedural element of jus cogens deriving from its connection to the rule
of law, suggesting that one of the "substantive criterion ofjus cogens ...
is a procedural principle regarding the rule of law: a norm will count as
jus cogens if respect for it is indispensable to the state's ability to secure
legality for the benefit of all." 26 7 Support for this type of procedural jus
cogens could be found in discussions regarding the use of universal
jurisdiction.26 8

Factors of Success, 12 GERMAN L.J. 1295, 1311 (2011) (noting the Barcelona Traction
case, which arose in 1970, contains a procedural element).

260. See Criddle & Fox-Decent, supra note 16, at 341; Shelton, supra note 241, at
299 (discussing the seminal work of Alfred Verdross).

261. Criddle & Fox-Decent, supra note 16, at 341; see also WEATHERALL, supra note
32, at 129.

262. See BROWNLIE, supra note 128, at 510-12.
263. See MAY, supra note 51, at 120 (discussing habeas corpus); Knuchel, supra note

12, at 154-56.
264. See MAY, supra note 51, at 120 (discussing habeas corpus).
265. See ORAKHELASHVILI, supra note 17, at 340-59; Knuchel, supra note 12, at

154-56; Orakhelashvili, supra note 12, at 89-90; Talmon, supra note 12, at 984, 987-
1001.

266. See Criddle & Fox-Decent, supra note 16, at 367
267. Id. (discussing the work of Thomas Hobbes and Lon Fuller).
268. Although the concept of universal jurisdiction remains somewhat controversial

and is primarily discussed in the context of international criminal law, there are those
who have suggested the existence or development of a type of universal civil jurisdiction.
See Donald Francis Donovan & Anthea Roberts, The Emerging Recognition of Universal
Civil Jurisdiction, 100 AM. J. INT'L L. 142, 142 (2006); Mdximo Langer, The Diplomacy
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Another way of considering the propriety of procedural jus cogens
is through an analysis of the way that jus cogens develops. For example,
Criddle and Fox-Decent have argued that jus cogens norms can "enter
international law as 'general principles of law recognized by civilized
nations,"' which means that "[t]hese general principles may include
procedural maxims such as pacta sunt servanda . . . as well as basic
individual rights enshrined in municipal constitutions, statutes, and
judicial decisions."26 9 While Cheng, Kotuby, and Sobota characterize
pacta sunt servanda in substantive rather than procedural terms, the
underlying premise remains valid: Those procedural protections that can
be considered general principles of law might, in proper circumstances,
rise to the level of jus cogens.2 70

This is not to say that all authorities support the notion of
procedural jus cogens. For example, some judicial opinions suggest that
"due process guarantees and the right to a fair trial" are "derogable,"2 71

even though numerous experts have argued that "due process" rises to
the level of a peremptory norm.2 72 While this apparent paradox may
relate to a difference of opinion in terms of what is or should be included
within the ambit of procedural jus cogens, other explanations exist.2 7 3 For
example, it is at least equally possible that those who frame due process
rights as being derogable are simply failing to distinguish between rights
that are waivable by the parties (such as the right to an appeal or a fully
reasoned decision) and rights that are not waivable (such as the audiatur

principle).274 Alternatively, it may be that certain rights (such as notice)

of Universal Jurisdiction: The Political Branches and the Transnational Prosecution of
International Crimes, 105 AM. J. INT'L L. 1, 3 n.4, 48 (2011); Ariel Zemach, Reconciling
Universal Jurisdiction with Equality Before the Law, 47 TEx. INT'L L.J. 143, 145 (2011).

269. Criddle & Fox-Decent, supra note 16, at 341.
270. See CHENG, supra note 20, at 112-14; KoTuBY & SOBOTA, supra note 23, at 89-

101.
271. Criddle & Fox-Decent, supra note 16, at 371 n.144 (quoting Michael Byers,

Alexander Orakhelashvili's Peremptory Norms in International Law, 101 AM. J. INT'L L.
913, 916 (2007) (book review)); see also Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 11
(1972); Nat'l Equip. Rental v. Szukhent, 375 U.S. 311, 315-16 (1964); supra note 146-
47 and accompanying text (discussing the procedural trinity).

272. See Criddle & Fox-Decent, supra note 16, at 370-71; see also
ORAKHELASHVILI, supra note 17, at 60 ("[C]ertain 'derogable' rights can be peremptory.
This is clear with regard to due process guarantees and the right to fair trial . . . ."); Jenia
Iontcheva Turner, Nationalizing International Criminal Law, 41 STAN. J. INT'L L. 1, 44
n.253 (2005).

273. See infra notes 274-75 and accompanying text.
274. See supra note 146-47 and accompanying text (discussing the procedural

trinity).
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may be non-derogable by the state (i.e., peremptory) but may be
waivable by the parties in proper circumstances.2 75

This latter possibility demonstrates why it is so important to include
arbitral authorities in discussions about procedural aspects of public
international law. Not only does international arbitration provide
important insights into general principles of procedural law (which are
intimately linked with procedural jus cogens), it also captures -the
distinction between waivable and non-waivable procedural rights in a
way that other areas of law do not.27 6

At this point, the most detailed discussion about waivable
procedural rights involves large-scale arbitration, meaning three different
types of proceedings known as class arbitration, mass arbitration, and
collective arbitration.2 77 Waivers of the ability to proceed as a group have
not only been successfully imposed in U.S.-style class arbitrations,278
they have also been sought (thus far unsuccessfully) in the context of
investment proceedings.2 79 However, arbitration gives rise to a number of

275. See Strong, supra note 81, at 19. While some fundamental procedural
protections (such as notice) may be waivable in certain circumstances, states will
scrutinize those choices in some detail. See Bremen, 407 U.S. at 11; Nat'l Equip. Rental,
375 U.S. at 315-16; Noyes, supra note 82, at 596-97; Thornburg, supra note 82, at 209-
10 (discussing criteria that might govern procedural autonomy).

276. See ORAKHELASHVILI, supra note 17, at 59 ("[C]ategorization of rights into
derogable and non-derogable is not the same as dividing human rights norms into jus
cogens and jus dispositivum."); Criddle & Fox-Decent, supra note 16, at 341.

277. Class and collective arbitration can arise domestically or internationally,
whereas mass arbitration only exists in international investment cases. See STRONG, supra
note 83, at 205-22, 249-53 (discussing waivers of class arbitration, including in cases
involving international parties).

278. See Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2312 (2013);
AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 352 (2011). This issue is coming
before the U.S. Supreme Court again. See Lewis v. Epic Sys. Corp., 823 F.3d 1147 (7th
Cir. 2016), cert. granted, 137 S. Ct. 809 (2017); Morris v. Ernst & Young LLP, 834 F.3d
975 (9th Cir. 2016), cert. granted, 137 S. Ct. 809 (2017); Murphy Oil USA, Inc. v.
NLRB, 808 F.3d 1013 (5th Cir. 2015), cert. granted, 137 S. Ct. 809 (2017). A recent rule
issued by the Consumer Financial Protection Board precluding the use of class waivers in
certain types of consumer arbitration suggests that debate about large-scale arbitration
will continue for the foreseeable future. See generally Arbitration Agreements, 82 Fed.
Reg. 33,210 (July 19, 2017) (to be codified at 12 C.F.R. pt. 1040).

279. See S.I. Strong, Contractual Waivers of Investment Arbitration: Wa(i)ve of the
Future?, 29 ICSID REV.-FOREIGN INVEST. L.J. 690 (2014) (discussing attempted waivers
of mass arbitration in investment contracts); S.I. Strong, Limits of Autonomy in
International Investment Arbitration: Are Contractual Waivers of Mass Procedures
Enforceable?, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND

MEDIATION: THE FORDHAM PAPERS 2013 141 passim (Arthur W. Rovine ed., 2015)
(discussing possible waivers in investment treaties).
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other types of procedural waivers, and those analyses could prove useful
to the analysis of proceduraljus cogens.280

Valuable insights could also be derived from an examination of the
structure of international arbitration. Although most structural analyses
focus on the concept of consent, all three types of international
arbitration (i.e., interstate, international commercial, and investor-state)
require an explicit grant of jurisdiction from the state(s) in question
before individual proceedings may begin.28 1 This formal connection
between arbitration and the state suggests that it would be impossible for
states to sidestep their obligations to comply with procedural jus cogens
simply by allowing disputes to be decided by private, non-governmental
actors.282 The principle is essentially one of vicarious liability: States
cannot allow procedural injustice to arise, even if that injustice arises at
the hands of a neutral, non-governmental arbitrator, just as employers
cannot avoid liability for certain non-derogable acts simply by hiring an
independent contractor to undertake the activity in question.28 3

These structural elements also correlate to tests relating to the
development of jus cogens. For example, Criddle and Fox-Decent have
argued that "[t]he leading positivist theory of jus cogens conceives of

280. See, e.g., RUTLEDGE, supra note 226, at 170 (discussing the right to a jury trial);
Joseph Blocher, Rights To and Not To, 100 CALIF. L. REv. 761, 762-64 (2012)
(discussing various procedural protections).

281. See Strong, supra note 25, at 331-50. Other areas of private international law
experience similar issues. See Alex Mills, The Private History of International Law, 66
INT'L & COMP. L.Q. 1, 48 (2006) (noting the characterization of "private international law
as a matter of State discretion").

282. See MAY, supra note 51, at 121; Criddle & Fox-Decent, supra note 16, at 332;
Richard A. Posner, The Summary Jury Trial and Other Methods of Alternative Dispute
Resolution: Some Cautionary Observations, 53 U. Cm. L. REv. 366, 368 (1986) ("Any
alternative to the trial must respect relevant legal and institutional constraints . . . ."); see
also Vienna Convention, supra note 16, art. 53.

283. This principle exists in numerous state laws. See RESTATEMENT (THIRD) OF
TORTS: PHYSICAL & EMOTIONAL HARM §§ 58-60 (AM. LAW INST. 2012) (discussing U.S.
law); S.I. STRONG & Liz WiLLIAMS, COMPLETE TORT LAW: TEXT, CASES, AND MATERIALS

(2d ed. 2011) (discussing English law). Similar situations exist at the international level.
For example, a state would not appear capable of absolving itself from the duty to prevent
genocide or torture simply by delegating peace-keeping and interrogation duties to
private companies, although some problems have arisen when domestic courts are unable
or unwilling to address these types of concerns. See Kiobel v. Dutch Royal Petroleum
Co., 569 U.S. 108, 117-18 (2013) (limiting the applicability of the U.S. Alien Tort
Statute). But see Warfaa v. Ali, 811 F.3d 653, 661, 665-66 (4th Cir. 2016) (denying
action under Alien Tort Statute but allowing an action to proceed under jus cogens and
the U.S. Torture Victims Protection Act), cert. denied, 137 S. Ct. 2280 (2017); H. John
Goodell, Using the Threat of the International Criminal Court to Encourage Congress to
Pass the Civilian Extraterritorial Jurisdiction Act, 14 TOURO INT'L L. REv. 261, 262
(2011) (discussing the Blackwater prosecutions); Krzysztof Kotarski, Chapter 14
Privatizing Humanitarian Intervention? Mercenaries, PMCs and the Business ofPeace, 7
IUS GENTIUM 239, 240-41 (2011).
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peremptory norms as customary law that has attained peremptory status
through state practice and opinio juris."284 However, Criddle and Fox-
Decent argue that positivist theories of jus cogens are somewhat
unstable, leading "some scholars [to suggest] that the requirement of
state consent might be satisfied if a representative supermajority of states
accepted an emerging norm as peremptory."2 85 Under this latter
approach, which appears consistent with the views of the United
Nation's International Law Commission,

Peremptory norms need not achieve universal acceptance to create a
binding international consensus ... ; instead, international norms may
claim a consensus of "the international community of States as a
whole" if a "very large majority" of representative states accept the
norms as nonderogable. Circumventing actual state practice, advocates
of this consensus theory typically presume that states signal their
consent to peremptory norms through a variety of expressive acts ....
Consensus theory thus envisions a new, autonomous mode of general
international law formation-a quasi-customary source that is not
beholden to state practice or individualized state consent.286

Although detailed analysis of this and other developmental tests for
jus cogens is beyond the scope of this Article, the overwhelming state
acceptance of various treaties on international arbitration287 and the
strong cross-border consensus on fundamental and non-derogable
procedural norms in international arbitration suggests that some arbitral
principles do in fact rise to the level of procedural jus cogens.288 This
conclusion is not diminished in any way by arguments that international
arbitration is controlled by a small cadre of industry "insiders," because
the various procedural norms are effectively ratified by states through
adherence to the relevant treaties and through judicial interpretations of

289
treaty norms that are highly consistent across 'national borders.
Concerns about a Westernized bias in international arbitration appear

284. Criddle & Fox-Decent, supra note 16, at 339; see also RESTATEMENT (THIRD) OF

TE FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 n.6 (AM. LAW. INST. 1987)

(claiming that jus cogens "is now widely accepted ... as a principle of customary
[international] law (albeit of higher status)").

285. Criddle & Fox-Decent, supra note 16, at 34L
286. Id. at 341-42 (footnote omitted).
287. For example, the New York Convention has been adopted by 157 out of

approximately 195 countries in the world. See New York Convention Status, supra note
34.

288. See supra notes 92-112 and accompanying text.
289. See supra notes 92-112 and accompanying text. International arbitration has

long been criticized as an "insider's club." See Susan D. Franck et al., The Diversity
Challenge: Exploring the "Invisible College" of International Arbitration, 53 COLUM. J.
TRANSNAT'L L. 429, 467-68 (2015).

398 [Vol. 122:2



GENERAL PRINCIPLES OF PROCEDURAL LAW

equally unavailing given the rate at which Asian, African, and Middle
Eastern jurisdictions have embraced international arbitration.2 90

B. General Principles ofProcedural Law As A Type ofProcedural
Jus Cogens

The preceding discussion not only suggests that procedural jus
cogens does in fact exist, it also demonstrates how important it is to rely
on arbitral norms when developing the content of jus cogens. However, it
is still unclear what norms might constitute procedural jus cogens.

Although a full analysis of this issue is beyond the scope of the
current Article, it is nevertheless useful to consider whether, and to what
extent, the general principles of procedural law identified by Cheng,
Kotuby, and Sobota could rise to the level of procedural jus cogens, at
least as a preliminary matter.2 91 The discussion focuses on the list
generated by Kotuby and Sobota because they not only considered
Cheng's work in detail but also incorporated over 60 years' worth of
additional materials into their analysis.29 2

In undertaking this analysis, it is critical to appreciate that this is
merely the first step in the process of identifying the content of
procedural jus cogens.293 For example, some types of substantive jus
cogens norms, such as the prohibition on state aggression, are not
reflected in municipal law, suggesting that some gaps could arise in any

290. International arbitration is often characterized as a blend of common law and
civil law procedures, which could lead to objections that other legal traditions-such as
those involving Islamic and chthonic law-are not reflected in international arbitral
norms. See 2 BORN, supra note 3, at 2128. However, that argument does not appear to
hold much weight, given the number of non-Western nations that have adopted the New
York Convention and the Model Arbitration Law and the flourishing of international
arbitral institutions in Asia, Africa, and the Middle East. See New York Convention
Status, supra note 34; UNCITRAL Model Arbitration Law Status, supra note 95; 1 BORN,
supra note 3, at 191-99; Nabil N. Antaki, Cultural Diversity and ADR Practices in the
World, in ADR IN BUSINESS: PRACTICE AND ISSUES ACROSS CULTURES 265, 269 (Jean-
Claude Goldsmith et al. eds., 2006); Natasha Bakirci et al., Arbitration in the Dubai
International Financial Center, 7 INT'L J. ARAB ARB. 5, 5 (2015); David Butler, The
State of International Commercial Arbitration in Southern Africa: Tangible Yet
Tantalizing Progress, 21 J. INT'L ARB. 169, 169-70 (2004); Nicholas Wiegand, Can Asia
Cut the Costs?, 34 J. INT'L ARB. 401, 401 (2017). Furthermore, the availability of
international arbitration does not preclude the use of mediation and conciliation, which
are often said (rightly or wrongly) to be more consistent with non-European dispute
resolution practices and values. See Antaki, supra, at 269-70 (noting the ability to
sequentialize different dispute resolution processes).

291. See Criddle & Fox-Decent, supra note 16, at 371 (suggesting such a conclusion
is "emerging" but claiming that "due process demands in a particular proceeding will turn
upon contextual factors").

292. See generally CHENG, supra note 20 (writing in 1953); KOTUBY & SOBOTA,
supra note 23 (writing in 2017).

293. See KOTUBY & SOBOTA, supra note 23, at 158-60.
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type of procedural jus cogens that is based entirely on municipal law, as
is the case here. As intriguing as this phenomenon is, it need not impede
the current study, which does not seek to provide a comprehensive list of
all procedural jus cogens norms. To the contrary, this observation
suggests that more, not less, work is needed in the area of international
procedural law.

The first of Kotuby and Sobota's general principles of procedural
law involves notice and jurisdiction, meaning that the decision maker (be
it a court or an arbitral tribunal) must have jurisdiction over the parties
and the dispute, and the parties must have adequate notice of the
proceedings.29 4 While arguments can arise about what constitutes
"proper" jurisdiction and "proper" notice, the fundamental concept
appears incontrovertible: Jurisdiction and notice must exist if the
resulting decision is to be considered legitimate.295 Indeed, as Solum has
said,

procedural justice is deeply entwined with the old and powerful idea
that a process that guarantees rights of meaningful participation is an,
essential prerequisite for the legitimate authority of action-guiding legal
norms. Meaningful participation requires notice and opportunity to be
heard, and it requires a reasonable balance between cost and

296
accuracy.

Classifying the need for jurisdiction and notice as a type of
procedural jus cogens is further supported by Criddle and Fox-Decent's
claim that "a norm will count as jus cogens if respect for it is
indispensable to the state's ability to secure legality for the benefit of
all."297

The second concept identified by Kotuby and Sobota as a general
principle of procedural law involves the impartiality and independence of
the decision maker.298 This principle has been extensively discussed in
both arbitral299 and judicial settings3 00 and is central to the legitimacy of
the dispute resolution process.301 Interestingly, one of the reasons why
international arbitration has become so popular in recent years is because

294. See id.
295. See Solum, supra note 8, at 183.
296. Id.
297. Criddle & Fox-Decent, supra note 16, at 367.
298. See KOTUBY & SOBOTA, supra note 23, at 165-76.
299. See 2 BORN, supra note 3, at 1828; see also INT'L BAR ASS'N, supra note 206.
300. See THE BURGH HouSE PRINCIPLES, supra note 205; Joseph R. Brubaker, The

Judge Who Knew Too Much: Issue Conflicts in International Adjudication, 26 BERKELEY

J. INT'L L. 111, 115-16 (2008); Edward Gordon et al., The Independence and Impartiality
ofInternational Judges, 83 Am. SOC'Y INT'L L. PROC. 508, 508 (1989).

301. See 2 BORN, supra note 3, at 1828; THE BURGH HOUSE PRINCIPLES, supra note
205; Brubaker, supra note 300, at 115-16; Gordon et al., supra note 300, at 508.
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the use of independent, non-state tribunals eliminates longstanding
concerns about actual or potential bias on the part of national courts in
cases where the state is sued by foreign investors or where one of the
parties is a foreign national.302 The empirically proven rise in the use of
international arbitration in the last few decadeS303 underscores the
conclusion that independence and impartiality of decision makers not
only constitutes a general principle of procedural law but also reflects a
peremptory norm that "is indispensable to the state's ability to secure
legality for the benefit of all." 30

The third element discussed by Kotuby and Sobota involves
procedural equality and the right to be heard.305 While some
commentators have found it difficult to distinguish between these two
concepts at the level of individual rules,3 06 the overwhelming success of
international arbitration is a testament to the ability of states and parties
to agree on certain fundamental norms as a matter of principle.30 7

Furthermore, there seems to be little, if any, scope for arguing that
procedural equality and the right to be heard are not "indispensable to the
state's ability to secure legality for the benefit of all." 3 08 As a result, these
norms can be said to rise to the level of procedural jus cogens.

The fourth general principle identified by Kotuby and Sobota
involves the condemnation of fraud and corruption.3 09 In some ways,
these principles appear to relate more to substantive concerns than
procedural issues, given that many of Kotuby and Sobota's examples
involve the duty of judicial and arbitral tribunals not to give effect to
agreements or actions that are fraudulent or corrupt.3 10 However, it may

302. See 1 BORN, supra note 3, at 81 (discussing popularity of international
arbitration); Marie-France Houde, Novel Features in Recent OECD Bilateral Investment
Treaties, in INTERNATIONAL INVESTMENT PERSPECTIVES 2006 143, 144 (2006); Valentina
Vadi, Critical Comparisons: The Role of Comparative Law in Investment Treaty
Arbitration, 39 DENV. J. INT'L L. & POL'Y 67, 97 (2010).

303. See Joachim Pohl et al., Dispute Settlement Provisions in International
Investment Agreements: A Large Sample Survey 23 (Org. for Econ. Cooperation & Dev.,
Working Paper on International Investment No. 02, 2012), http://dx.doi.org/10.1787/
5k8xb71nf628-en.

304. Criddle & Fox-Decent, supra note 16, at 367.
305. See KoTUBY & SOBOTA, supra note 23, at 176-83.
306. See Scott Dodson, The Challenge of Comparative Civil Procedure, 60 ALA. L.

REV. 133, 136-37 (2008) (reviewing OscAR G. CHASE ET AL., CIVIL LITIGATION IN
COMPARATIVE CONTEXT (2007)) ("[C]ivil procedure is seen as peculiarly tied to local
culture and social heritage in a way that resists change . . . ."). International initiatives
such as the ALI/UNIDROIT Principles and the European Rules of Civil Procedure
suggest that consensus is possible, given sufficient political will. See ALI & UNIDROIT
PRINCIPLES, supra note 148.

307. See 1 BORN, supra note 3, at 93-97.
308. Criddle & Fox-Decent, supra note 16, at 367.
309. See KOTUBY & SOBOTA, supra note 23, at 183-90.
310. Id.

4012018]



PENN STATE LAW REVIEw

be that Kotuby and Sobota were thinking about efforts to perpetuate a
fraud on the judicial or arbitral process, as in situations where parties or
third parties seek to intimidate arbitrators or judges.311 While this latter
category of concerns does appear to be procedural in nature, those
matters could just as easily be included in provisos regarding the
independence and impartiality of decision makers.312 Therefore, it does
not appear that concerns about fraud and corruption can or should be
characterized as independent procedural principles rising to the level of
peremptory norms, although further analysis could lead to a contrary
conclusion.

The fifth principle identified by Kotuby and Sobota involves
evidence and burdens of proof.313 While the authors are to be
commended for trying to unbundle the constituent elements of procedure,
even they recognize that some of the items under this heading could fall
into other categories.314 For example, the failure to allow parties to
present evidence could very easily be subsumed within the more general
right to be heard, as could concern about improperly or illegally obtained
evidence.315 However, other issues discussed by Kotuby and Sobota in
this section do not appear to fall within the general right to be heard.316

For example, questions about burdens of production and proof, as well as
matters involving the weight of evidence, appear to be better categorized
as rules rather than core principles of procedural justice, given the
significant amount of variation between jurisdictions on how these norms
operate.3 17 For example, many lawyers, particularly those who come
from the civil law tradition, do not view the production of evidence (i.e.,
discovery) to be fundamental to procedural justice, because shifting
burdens of proof and negative inferences achieve the same end.318

311. Statistics are difficult to establish, but anecdotal reports suggest that judges and
arbitrators are in fact the subject of intimidation efforts. See, e.g., GUnther J. Horvath et
al., Categories of Guerilla Tactics, in GUERILLA TACTICS IN INTERNATIONAL

ARBITRATION § 1.02[B][2] (Giinther J. Horvath & Stephan Wilske eds., 2013); Abba
Kolo, Witness Intimidation, Tampering and Other Related Abuses of Process in
Investment Arbitration: Possible Remedies Available to the Arbitral Tribunal, 26 ARB.
INT'L 43, pt. 1(a) (2010) (noting intimidation of witnesses is more frequent than
intimidation of arbitrators); Judges Targeted Fast Facts, CNN (Apr. 27, 2017, 4:04 PM),
http://www.cnn.com/2013/11/04/us/judges-targeted-fast-facts/ (listing federal judges who
have been threatened or killed as a result of their work).

312. See KoTUBY & SOBOTA, supra note 23, at 165-76; see also supra notes 298-304
and accompanying text.

313. See KOTUBY & SOBOTA, supra note 23, at 190-96.
314. See id. at 197.
315. See id. at 196.
316. See id. at 191-95; see also supra notes 305-08 and accompanying text.
317. See KoTUBY & SOBOTA, supra note 23, at 191-95.
318. See 2 BORN, supra note 3, at 2311-15; El Ahdab & Amal Bouchenaki,

Discovery in International Arbitration: A Foreign Creature for Civil Lawyers?, in
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Common law lawyers, of course, find such views anathema.3 19 While
functional alternatives can be identified in individual cases (as occurs
routinely in international arbitration, which blends common law and civil
law procedures),320 these features do not seem to rise to the level of
procedural jus cogens norms, although some constituent elements (such
as the right to present evidence) could be considered peremptory norms
to the extent they fall within protected categories like the right to be
heard.3 21

The final principle discussed by Kotuby and Sobota involves the
concept of res judicata, which they define as meaning that (1) parties are
bound by properly rendered judgments and awards and (2) claims cannot
be retried a second time by the same court or tribunal.3 22 While scholars
and states may differ about what precisely is meant by res judicata (for
example, some debate exists about how appeals relate to the concept of
finality), all authorities agree that the core concept reflects an undisputed
general principle of law that is "nonoptional."3 23 As a result, the notion of
res judicata can be said to rise to the level of procedural jus cogens.

V. CONCLUSION

According to numerous longstanding scholarly and judicial
narratives, procedural law exists merely "to serve the substantive task,"
thereby implying not only that procedural law is secondary to substantive

ARBITRATION ADVOCACY IN CHANGING TIMES (INTERNATIONAL COUNCIL FOR
COMMERCIAL ARBITRATION CONGRESS SERIES No. 15) 65, 78-80 (Albert Jan van den
Berg ed., 2011); Strong, supra note 25, at 365.

319. For example, Michael Bayles claims:
The common-law principle of an opportunity to be heard has typically been
taken to include rights (1) to adequate notice, (2) to pre-hearing discovery, (3)
to an adjournment, (4) to present evidence, (5) to rebut evidence and often to
cross-examine adverse witnesses, (6) to a copy of the transcript, and (8) [sic] to
reasons for a decision.

MICHAEL D. BAYLES, PROCEDURAL JUSTICE: ALLOCATING TO INDIvIDuALS 40 (1990).
Common law reliance on cross-examination has been imported into international
arbitration, although other common law procedures-most notably, discovery-find only
limited application. See 2 BORN, supra note 3, at 2126-27.

320. See 2 BORN, supra note 3, at 2128.
321. See supra notes 305-08 and accompanying text.
322. See KOTUBY & SOBOTA, supra note 23, at 197-202.
323. Kevin M. Clermont, Res Judicata as Requisite for Justice, 68 RUTGERS U. L.

REv. 1067, 1082 (2016). Kevin Clermont explains:
In sum, based on observation of comparative laws and based on theory of
adjudication, the essential core of res judicata is nonoptional. Still, I am not
arguing a universal value that demands a minimal amount of content in res
judicata law, but rather a universal institutional need for a minimal amount.

Id. Readers from the United States need to exercise some care, because the United States
embraces perhaps the most extreme version of the res judicata principle in the world. See
id at 1069-70 (discussing American exceptionalism in procedural law).
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324
law but also that procedural law is inherently instrumental in nature.
However, that paradigm is not quite accurate. Although substance and
procedure are inextricably linked, procedural law is inherently and
intrinsically valuable and provides important limitations on state
behavior.325

The centrality of procedural law to the proper functioning of civil
society creates a heightened need to understand the essential nature of
core procedural norms. Recognizing this need, academics have
considered procedural issues from a number of different perspectives,
including legitimacy theory,326 procedural justice,327 constitutional and
international due process,328 the rule of law,329 and human rights.33 0

Although these analyses are in many ways useful, the diversity of
approaches can inhibit the development of overarching theories or
general principles of procedural law.331

The situation is particularly problematic in the international realm.
Although recent years have seen increasing interest in cross-border
procedure at the regional level, there remains a dearth of material
concerning international procedural law.332 This phenomenon could be
explained in a variety of ways, ranging from the perceived priority of
substantive law over. procedural, law to the supposed parochialism of

324. Louis L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 567 (1965).
325. See John B. Attanasio, A Duty-Oriented Procedure in a Rights-Oriented Society,

63 NOTRE DAME L. REV. 597, 605-607 (1988); Jens David Ohlin, A Meta-Theory of
International Criminal Procedure: Vindicating the Rule of Law, 14 UCLA J. INT'L L. &
FOREIGN AFF. 77, 82-83 (2009).

326. See Harlan Grant Cohen, Finding International Law, Part II: Our Fragmenting
Legal Community, 44 N.Y.U. J. INT'L L. & POL. 1049, 1060 (2012); Nienke Grossman,
The Normative Legitimacy of International Courts, 86 TEMP. L. REV. 61, 104 (2013);
Harold Hongju Koh, Why Do Nations Obey International Law?, 106 YALE L.J. 2599,
2600 (1997).

327. See Desierto, supra note 31, at 948; Judith Resnik, Diffusing Disputes: The
Public in the Private ofArbitration, the Private in Courts, and the Erasure ofRights, 124
YALE L.J. 2804, 2806-07 (2015).

328. See CHEMERINSKY, supra note 8, at 547; Kaufmann-Kohler, supra note 5, at
1321-22.

329. See Bergholtz, supra note 146, at 44.
330. See ACHR, supra note 65, at art. 8, para. 1; ICCPR, supra note 65, at art. 14;

European Convention, supra note 65, at art. 6; Universal Declaration, supra note 65, at
art. 10.

331. See Bone, supra note 8, at 487-88; Solum, supra note 8, at 182-83.
332. European private international law, including questions of procedure, has

become something of a hot topic. See ADRIAN BRIGGS, PRIVATE INTERNATIONAL LAW IN
ENGLISH COURTS 17-22 (2014); Marise Cremona & Hans-W. Micklitz, Introduction, in
PRIVATE LAW IN THE EXTERNAL RELATIONS OF THE EU 1, 4-5 (Marise Cremona & Hans-
W. Micklitz eds., 2016). See generally GENERAL PRINCIPLES OF LAW: EUROPEAN AND
COMPARATIVE PERSPECTIVES (Stefan Vogenauer & Stephen Weatherill eds., 2017); THE
EUROPEAN UNION AND NATIONAL CIVIL PROCEDURE (Anna Nylund & Bart Krans eds.,
2016).
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procedural law and the lack of qualified comparatists.33 3 Commentators
have also suggested that the fragmentation of international adjudication
into separate "silos" (such as those involving the jurisprudence of the
International Court of Justice, the International Criminal Court, the
Permanent Court of Arbitration, etc.) has made overarching analysis
difficult or inappropriate.33 4 While these factors may indeed contribute to
the scarcity of academic research involving international procedural law,
another explanation exists.

As the preceding pages have indicated, international arbitration has
expanded at a phenomenal rate over the last few decades.335 Arbitration
now dominates the field of international dispute resolution and, as a
procedural specialty, diverts scholarly resources from questions of
international judicial procedure. In other words, the functional
importance of arbitration as the de facto means of resolving international
disputes has very likely skewed academic output away from international
procedural law and toward international arbitration law. This conclusion
appears incontrovertible, given the massive amount of scholarly writing
on international arbitration that is generated each year.3 36 While some of
these resources are aimed at practitioners, the field includes an
increasingly wide range of highly sophisticated empirical, theoretical,
and interdisciplinary works.337

Although international arbitration may be part of the problem, it
may also be part of the solution.3 3 8 For example, as the methodological
aspects of this Article have shown, international arbitration provides an
important and unique perspective on the content of general principles of
procedural law.339 Without arbitral source materials, inquiries into
international procedural norms would be incomplete at best and incorrect
at worst.

As important as questions of methodology may be, this Article has
not limited itself to those particular issues. Instead, this discussion has
also considered whether and to what extent certain general principles of

333. See Clermont, supra note 9, at 530; Langbein, supra note 9, at 546; Marcus,
supra note 9, at 709.

334. See Natasha A. Affolder, Tadi6, the Anonymous Witness and the Sources of
International Procedural Law, 19 MICH. J. INT'L L. 445, 495 (1998); Chester Brown, The
Cross-Fertilization of Principles Relating to Procedure and Remedies in the
Jurisprudence of International Courts and Tribunals, 30 LoY. L.A. INT'L & COMP. L.
REv. 219, 221 (2008); Cohen, supra note 326, at 1050.

335. See 1 BORN, supra note 3, at 122.
336. See STRONG, supra note 89, at 71-137 (providing bibliographic information).
337. See EMMANUEL GAILLARD, LEGAL THEORY OF INTERNATIONAL ARBITRATION 2-

3 (2010); Strong, supra note 39 (providing sources of empirical and interdisciplinary
research).

338. See supra Parts II-III.
339. See supra Parts II-III.
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procedural law can be considered to reflect a type of procedural jus
cogens. At this point, the concept of jus cogens is somewhat
controversial and is arguably limited to certain substantive norms, which
raises questions about whether and to what extent it is necessary or
appropriate to discuss the development of procedural jus cogens.340

While those concerns are valid, this Article adopts the view of Georges
Abi-Saab that even if the concept of jus cogens were nothing more than
an "empty box, the category [is] still useful; for without the box, it
cannot be filled."3 4 1 Indeed, a simple hypothetical based on substantive
law demonstrates why it is helpful, if not necessary, to begin to develop
an understanding of proceduraljus cogens.

Currently, one of the core features of jus cogens is the prohibition
342on torture. Some people might claim that recognition of a peremptory

norm on torture is unnecessary, given the large number of countries,
including the United States, that preclude such practices as a matter of
domestic and international law.343 While that might be true in a perfect
world, the current U.S. administration has made a number of statements
indicating an interest in using torture as an interrogation device, a
technique that, if adopted, would violate the United States' international
obligations, including those arising under the Universal Declaration, the
ICCPR, and the Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment.344

Skeptics may believe that such an event would never actually occur
or that the courts would stop such practices even if they were attempted.
However, it is unclear whether, and to what extent, U.S. judges would be
capable of doing so, given various questions about the applicability of
those instruments in U.S. courts.3 45 While detailed discussion of the

340. Criddle & Fox-Decent, supra note 16, at 332.
341. See Bianchi, supra note 242, at 491.
342. See Criddle & Fox-Decent, supra note 16, at 331-32.
343. See U.S. CONST. amend. VIII; Convention Against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment art. 2, Dec. 10, 1984, S. TREATY Doc.
No. 100-20, 1465 U.N.T.S. 85 [hereinafter Convention Against Torture]; ICCPR, supra
note 65, at art. 7.

344. See Convention Against Torture, supra note 343, at art. 2; ICCPR, supra note
65, at art. 7; Universal Declaration, supra note 65, at art. 5; Adam Serwer, Can Trump
Bring Back Torture?, ATL. (Jan. 26, 2017), https://www.theatlantic.com/politics/archive/
2017/01/trump-torture/514463/.

345. See Convention Against Torture, supra note 343; ICCPR, supra note 65; United
States v. Casaran-Rivas, 311 F. App'x 269, 272 (11th Cir. 2009) (concluding that the
Convention Against Torture is "not self-executing, or subject to relevant legislation, and,
therefore, do[es] not confer upon aliens a private right of action to allege a violation of
[its] terms"); Guaylupo-Moya v. Gonzales, 423 F.3d 121, 137 (2d Cir. 2005) (concluding
that the ICCPR is not self-executing and refusing to recognize "a private right of action
or separate form of relief enforceable in United States courts"); Flores v. S. Peru Copper
Corp., 414 F.3d 233, 257 n.35 (2d Cir. 2003); 136 CONG. REc. S17,486-01 (Oct. 27,
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ramifications of a breach of substantive or procedural jus cogens is
beyond the scope of the current Article, jus cogens could provide several
possible responses to any attempt to use torture as an interrogation
device.346 For example, the violation of a jus cogens norm could allow
third states to undertake various countermeasures permitted under
international law or trigger actions for damages in foreign courts.347

Although a common understanding of procedural jus cogens has not
yet developed, a need for such a concept does appear to exist, based on
recent developments in the United States and elsewhere.34 8 For example,
in 2005, England statutorily reversed an 800-year-old prohibition on
double jeopardy to allow those who have been acquitted of a crime to be
tried again, with Scotland following suit in 2011.349 While these laws
only apply to criminal actions, a subject not considered in this Article or
in analyses conducted by Cheng, Kotuby, and Sobota,350 prohibitions on
double jeopardy are similar to the concept of res judicata in civil
proceedings.35 1 Because criminal procedure has traditionally been subject
to more protection than civil procedure,352 any derogation of criminal law
standards raises concerns about whether political expediency could
trigger similar initiatives in civil settings.353 Indeed, recent events in the

1990); RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES

§ 701 n.6 (Am. Law. Inst. 1987) ("The binding character of the Universal Declaration of
Human Rights continues to be debated. . . ."); Oona A. Hathaway et al., International
Law at Home: Enforcing Treaties in U.S. Courts, 37 YALE J. INT'L L. 51, 65 (2012).

346. See Orakhelashvili, supra note 241, at 867 ("The principal effect of jus cogens
is consequentially to deny the rights, privileges, and qualifications the relevant state
action would command but for the peremptory status of the rule that the conduct in
question violates. It is precisely the underlying community interest that leads to that
result.").

347. See Thomas Giegerich, Do Damages Claims Arising from Jus Cogens
Violations Override State Immunity From the Jurisdiction of Foreign Courts?, in THE

FUNDAMENTAL RULES OF THE INTERNATIONAL LEGAL ORDER, supra note 17, at 203, 203;
Christian Hillgruber, The Right of Third States to Take Countermeasures, in THE
FUNDAMENTAL RULES OF THE INTERNATIONAL LEGAL ORDER, supra note 17, at 265, 265.

348. The current administration's attacks on the judiciary have caused numerous
concerns about the future of U.S. judicial processes. See, e.g., Amy B. Wang, Trump
Lashes Out at 'So-Called Judge' Who Temporarily Blocked Travel Ban, WASH. POST

(Feb. 4, 2017), https://www.washingtonpost.com/news/the-fix/wp/2017/02/04/trump-
lashes-out-at-federal-judge-who-temporarily-blocked-travel-ban/?utm term-
.722bl8158d63.

349. See Criminal Justice Act 2003, c. 44, § 75 (Eng. & Wales); Double Jeopardy
(Scotland) Act 2011, (ASP 16) §§ 1-4; Double Jeopardy Law Ushered Out, supra note
19.

350. See supra note 51.
351. See supra notes 322-23 and accompanying text.
352. See supra notes 51, 74 and accompanying text.
353. Political expediency has been used to explain or justify a wide range of

procedural due process violations. See, e.g., Herzig, supra note 18, at 687-88; Larson &
Mehrotra, supra note 18; Volz & Anker, supra note 18, at 1.
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United States have raised significant questions about whether
immigration hearings (which are a type of civil proceeding) are
complying with various procedural standards.54 These issues appear
likely to arise again, despite the U.S. Supreme Court's decision in Trump
v. International Refugee Assistance Project.355

These and other developments strongly suggest an increasing need
to identify minimum standards of procedural justice in national and
international proceedings.356 Past initiatives have experienced difficulties
due to an inappropriate focus on rules rather than on principles, which
has resulted in a widespread belief that procedural law is too exceptional
and too closely tied to national legal systems to generate true cross-
border consensus.35 7 However, this Article has shown that a great deal of
commonality exists if the analysis focuses on general principles of law
rather than on individual rules and if the research considers materials
generated in international arbitration.358

Although this Article has broken new ground in the area of
international procedural law, further research is needed. For example,
considerable benefit could be derived from a detailed comparison of
contemporary work on general principles of procedural law and Cheng's
original text to see whether and to what extent the international
understanding of various procedural principles has changed over time.5

Helpful insights could also be gained through an in-depth analysis of a
"draft code of general principles of law" created by Cheng.3 60

Additional research might focus on how general principles of
procedural law can or should be used by judges in practice. For example,

[i]n interpreting its constituent instruments must an international
tribunal apply international standards of procedural fairness or may it
modify these standards based on its context? What are the relevant

354. See Larson & Mehrotra, supra note 18; Volz & Anker, supra note 18, at 1.
Immigration proceedings are considered civil rather than criminal in nature and must
comply with traditional standards of due process. See Shaughnessy v. United States ex
rel. Mezei, 345 U.S. 206, 212 (1953); In re M-A-M-, 25 I. & N. Dec. 474, 479 (B.I.A.
2011); In re M-D-, 23 I. & N. Dec. 540, 542 (B.I.A. 2002) (citing Landon v. Plasencia,
459 U.S. 21, 32-33 (1982)).

355. Trump v. Int'l Refugee Assistance Project, 137 S. Ct. 2080 (2017).
356. See generally Jurisdictional Immunities of the State (Ger. v. It.), Judgment,

2012 I.C.J. Rep. 99 (Feb. 3).
357. See CHENG, supra note 20, at 24 (distinguishing rules from principles); Talmon,

supra note 12, at 981.
358. See 2 BORN, supra note 3, at 2126-27.
359. Although Kotuby and Sobota undertake a detailed analysis of general principles

of procedural law, other analyses of interest do exist. See BROWN, supra note 32; CHENG,
supra note 20, at 257-386; KOTUBY & SOBOTA, supra note 23, at 157-202; Francioni,
supra note 46, at 1-2.

360. See CHENG, supra note 20, at 379-99, app. 1.
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standards of procedural fairness to be applied by an international
tribunal? Can general principles of law be used both as a gap-filling
device and as an interpretative device on procedural questions?

Similar questions exist with respect to national court proceedings.
For instance, are domestic judges bound by peremptory norms of
procedure? If so, how do those norms arise? What elements are included
within those norms and can any analogies be drawn between
international criminal procedure and international civil procedure?362

Additional research could also focus on procedural jus cogens. For
example, scholars might give further consideration to the scope of
procedural jus cogens and the connection between procedural jus cogens
and general principles of procedural law.

These are only a few suggestions on how scholarship in the field of
international procedural law might develop. Doubtless there are other
important issues that can and should be addressed. Hopefully, the current
Article has provided a useful foundation for further studies into this vital
and engaging subject.

361. Affolder, supra note 334, at 495.
362. Some material exists on how international law affects criminal proceedings. See,

e.g., MAY, supra note 51, at 1-17.
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