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ruption can be irritating, particularly when your eyes reach the
bottom of the page and find nothing worth reading!""

Judge Jones continued: "If material is pertinent to the under-
standing of the argument, it should be included in the text....
A footnote can become an ostentatious demonstration, and it is
not the purpose of a brief to substitute for a textbook exposition
or a reference work.""'

6) "Clarit, not complexity, is the key to success.... F'gure out what is
important and then figure out how to explain it in plain English .. . Clear
language - not pompous or ponderous language - is most effective ... Sim-
pl your argument without making it simplistic."

"The power of clear statement," said Daniel Webster, "is the
great power at the bar."" "Plain clarity is better than ornate
obscurity," advised Mark Tivain." Translating these giants'
aspirations into 2 1 st century advocacy depends on many factors,
including ones explored below in Tips 7 through 11.

7) "If a one-syllable word means the same thing, use the one-syllable word."
Clarity and simplicity begin with word choice. Historian

Dixon Wecter stated the formula: "The best writing has been
defined as the richest thoughts put into the simplest language."'
The North Dakota Supreme Court advises that "ff/retentious
words can't hide the lack of substance."

"Use the smallest word that does the job," instructed essayist
and journalist E.B. White." "Broadly speaking, the short words
are the best, and the old words when short are best of all," at-
tested former British Prime Minister Winston Churchill, a states-
man whose versatility earned him the Nobel Prize in Literature.1
'Any word you have to hunt for in a thesaurus," says novelist
Stephen King, "is the wrong word. There are no exceptions to
this rule.""

Will Rogers is most remembered as a humorist, but he also
wrote more than 4,000 nationally syndicated newspaper col-
umns.' 1"[T]here is always a short word for it," he said. "'I love
words but I don't like strange ones. You don't understand them,
and they don't understand you." 3

In a letter to a 12-year-old boy, Mark Twain praised his young
correspondent for "us [ing] plain, simple language, short words,
and brief sentences. That is the way to write English - it is the
modern way and the best way. Stick to it; don't let fluff and flow-
ers and verbosity creep in.""'

Abraham Lincoln was perhaps the greatest writer ever to serve
in the presidency A biographer identified a source of Lincoln's
rhetorical greatness. Lincoln "simplified political writing... He
wrote in words everyone could understand - simple words that
carried immense power and emotion." 7

8) "ever use many words when a few will do .... Use short sentences."
"The most valuable of all talents is that of never using two

words when one will do," said lawyer ThomasJefferson, who
found "[n]o stile of writing . . . so delightful as that which is all
pith, which never omits a necessary word, nor uses an unneces-
sary one."48

"Omit needless words, " counsels the North Dakota Supreme
Court. An early draft might say, "In my opinion it is not an
unjustifiable assumption that. . . ." British novelist George Orwell
proposed a simpler substitute: "I think.""

The next step moves from individual words to sentence

structure, and the North Dakota Supreme Court provides these
guidelines: "Long sentences are conining... Limityourself to one idea
per sentence. " "Conciseness is the sister of talent," said Anton
Chekhov, one of the world's greatest short-story writers.' "Less
is more," reasoned British Victorian poet and playwright Robert
Browning

9) "Don't talk in jargon, whether legal or technical."
The limits of the judge's familiarity with and knowledge of a

case's facts and law, discussed above in Tip 1, produce a corol-
lary grounded in rhetorical empathy Thoughtfil brief writers
put themselves in the judge's place, sensitive to vocabulary whose
meaning and legal significance the judge might not initially
understand. An advocate normally gets only one opportunity to
persuade the court in writing, sometimes without opportunity to
clarify in oral argument.

In Indiana Lumbermens Autual Insurance C>. v. Reinsurance Re-
sults, Inc. (2008), the United States Court of Appeals for the 7th
Circuit held that the parties' contract did not require the plaintiff
insurer to pay commissions to the company it had retained to
review the insurer's reinsurance claims." Writing for the panel,
Judge Posner found the parties' briefs "difficult for us judges to
understand because of the density of the reinsurance jargon in
them.""5

"There is nothing wrong with a specialized vocabulary - for
use by specialists," he explained. "Federal district and circuit
judges, however, . . .are generalists. We hear very few cases
involving reinsurance, and cannot possibly achieve expertise
in reinsurance practices except by the happenstance of having
practiced in that area before becoming a judge, as none of us
has. Lawyers should understand the judges' limited knowledge of
specialized fields and choose their vocabulary accordingly. Every
esoteric term used by the reinsurance industry has a counterpart
in ordinary English." 4

10) 'A4void 'legalese'. . .. Avoid Latinisms.
"Bad writers," said Orwell, "are always nearly haunted by the

notion that Latin or Greek words are grander than Saxon ones,"
even though "there is no real need for any of the hundreds of
foreign phrases now current in English."-" The skillful advocate,
said Justice Jackson, "will master the short Saxon word that
pierces the mind like a spear and the simple figure that lights the
understanding. He will never drive the judge to his dictionary""

Other than strewing formidable but avoidable roadblocks in
the reader's path, advocates achieve little with such legalistic
Latinisms as inter alia, a fortiori, or ratio decidendi. An advocate
would be better off writing "among other things," "with greater
reason," or "the rationale for the court's decision." Shuck mis-
placed efforts at pomposity, and choose plain English instead.

11) 'void acronyms. .. Generals, shortened names are better than acro-
nyms."

According to Webster's Dictionary, an acronym is "a word
formed from the initial letter or letters of each of the succes-
sive parts or major parts of a compound term.", For example,
lawyers are familiar with ABA, shorthand for the American Bar
Association. As with footnotes (Tip 5) and Latinisms and legalese

(Tip 10), the North Dakota Supreme Court's approach to acro-
nyms counsels careful avoidance, not outright prohibition.
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Skilled brief writers pave the smoothest path to reader com-
prehension, and careful use of acronyms can sometimes make
the judicial reader's job easier. Judges understand, for example,
well known acronyms such as FBI. And judges are unlikely to be
confused by acronyms that relate directly to the parties or subject
matter of the suit, such as FTC in a case involving the Federal
Trade Commission. Avoiding acronyms such as these can hinder
readers, who would have to slog through the full name each time
or else begin skimming.

Largely unrestrained use of acronyms, however, can degen-
erate into annoying, and frequently perplexing, alphabet soup
that two concurring judges of the U.S. Court of Appeals for the
D.C. Circuit have called "lousy brief writing."" In one decision.
that court admonished the parties for "littering their briefs" with
acronyms, and for "abandon[ing] any attempt to write in plain
English, instead abbreviating every conceivable agency and stat-
ute involved, whether familiar or not.""

Acronyms familiar to specialist brief writers may disorient
generalist judges. With only a few words, perceptive advocates
sensing disorientation resolve doubt in favor of avoidance.

12) "Proofread. Then proofread again. . . .,Make sure cases and statutes are
cited correctly Make sure cases cited are still good law."

A reputation for competence is one of a lawyer's greatest
professional assets. Tips such as the ones presented above enable
advocates to approach the finish line, but judges receive only the
final submission. Courts expect, and indeed welcome, rigorous
advocacy, even from advocates whose positions they reject. But
courts can lose confidence in an advocate's competence when
a brief or other submission is marked by typographical errors,
grammatical miscues, authorities with incorrect cites, or authori-
ties that do not fairly support the propositions upon which the
advocate relies.

"25u serve your client by naintainingyour own credibiliy, " explains
the North Dakota Supreme Court. When an advocate appears
fiequently before a particular court, judges have long memories
for the advocate's past stellar performances, but also for the
advocate's past shortcomings that evinced negligence or intent.
At the bar as elsewhere, a good reputation is difficult to earn but
easy to lose.

Perfection in writing style and content is elusive, and typos and
inaccurate citations happen, even to the most careful advocates.
But striving for perfection remains a worthwhile goal. Even be-
fore law school, life experiences enabled future lawyers to grasp
the rewards of due care and the perils of carelessness in any
enterprise. ,_

Understanding and Outcome
The North Dakota Supreme Court delivers the last word

about advocacy: "If the Court can't understand your argunent you lose."
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