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Karsch: Karsch: Missouri Constitutional Convention in 1963

A MISSOURI CONSTITUTIONAL
CONVENTION IN 19637?*

RoBerT F. KarRscH**

Missouri has had six constitutional conventions, four of them re-
sulting in documents that became organic law.

The convention of 1820 produced the constitution with which the
state éntered the Union. A second convention, called by the state legis-
lature in 1845 in response to public dissatisfaction with legislative repre-
sentation and with the manner of selecting judges, resulted in a draft
constitution which was rejected by the people. The third and fourth con-
ventions, largely political in origin, grew out of the problems and
conditions of the Civil War. The convention of 1865 drafted a stern
victor’s constitution which was adopted, to be replaced ten years later
with a more moderate document shorn of the harsh “loyalty” provisions.
The fifth convention, called by popular vote in 1921, occurred primarily
not as a result of public outery or political agitation but rather in pur-
suance -of a- constitutional- amendment adopted in 1920 requiring the
voters to be consulted at regular twenty-year intervals on the question
of holding a new constitutional convention. This fifth convention, which
met in 1922-1923, submitted a series of 21 amendments rather than a
total draft document. Only six of the proposals, minor ones at that, were
approved by the people.

During the next twenty years miscellaneous dissatisfaction with
the 1875 constitution mounted, and reached critical proportion by
World War II. Although some of this may have been political, for the
most part it reflected the ineptness of the old document in the face of
new conditions. Its many amendments, added at the rate of nearly one
a year since 1875, were not adequate to the needs. By 1940 practically
every “good government” association in the state was voicing various
objections to the constitution and calling for the drafting of a new one.

*This is a revision of a paper presented at the Midwest Conference of Political
Scientists at Oxford, Ohio, 2 May 1959.
**The author is professor of political science at the University of Missouri, A.B,,
Westminster, 1932; M.A., Vanderbilt, 1934; Ph.D.,, University of Missouri, 1948;
Chairman, Department of Political Science.
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From the outset the revision movement was carried on by represen-
tatives of these progressive groups. Determined to succeed, their leaders
made every effort to enlist the support of all major groupings, leaving
as little ground as possible for opponents to stand on. Included were
rural and metropolitan leaders, representatives of labor and of small
and big business, Democrats, Republicans, and persons from the various
geographical sections of the state.

The first statewide meeting representing this movement, on 14
November 1941, was held in centrally located Fulton, a circumstance
helping stymie any rural temptation to label constitutional reform as
a big city idea. The so-called rural-urban conflict, stemming from dif-
ference of interests, fancied or real, of rural and metropolitan areas, has
been a potent political factor from time to time in Missouri’s public life,
Unsubstantial as this conflict may appear from empirical analyses of
legislative votes or other processes, the fact that many people and news-
papers on certain occasions believe it to exist, and act on this belief,
invests the confliet with a realism which it is naive to ignore.

In the campaign period prior to the election of 3 November 1942, it
appeared to many observers that the metropolitan areas were definitely
more eager for a convention than were rural outstate areas, also that
business interests might be more favorably disposed than labor. Political
parties had little o do with the issue, though the Republican platform -
favored calling the convention and the Democratic platform took no
stand.? Political platforms in Missouri, as elsewhere, give little clue to
the actual attitudes and energies of their respective parties.

An analysis of the November vote bears out one of these pre-election
impressions.2 The bulk of support carrying the issue came from the
metropolitan areas. The City of St. Louis, St. Louis County, and the
counties containing Kansas City (Jackson) and St. Joseph (Buchanan)
accounted for 61% of the “yes” vote. These same areas, the most heavily
populated in the state, provided only 33% of the “no” vote. The vote
figures reveal apparently no Republican-Democratic lineup or other
group cleavage.

1. Texts of the platforms are in OrriciAr MANUAL OF THE STATE OF MISSOURT
1943-44, at 452, 497 (1944).

http: AscitsratahipaHanaf cets ibeces i tierolss/iid /g397-98.
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As Missouri approaches 1962, when by constitutional mandate®
the electorate must again face the question of holding a convention, are
there any indications of an affirmative response?

Little or nothing has thus far appeared in the press suggesting the
presence of a movement urging general constitutional revision. Farmers,
labor, business, metropolitan, legal, and other interests have apparently
given no sign of a desire for a convention. There have been pressures for
change, but these thus far appear to have been exerted toward specific
and isolated amendment proposals rather than toward a general over-
hauling of the basic law. This would normally be expected in light of
the relatively young age of the 1945 document and Missouri’s tradition-
ally liberal use of the piecemeal amending method.

If, however, there should exist sufficient miscellaneous dissatisfac-
tion with various individual features of, or gaps in, the fundamental law,
the makings of a general revision movement might be said to exist, how-
ever inchoate or formless it may be at the moment. Quite a few major
criticisms have appeared and are recurring. Putting them info a pattern
is a difficult problem at this early stage. A poll of leaders of interest
groups such as- those referred to above would hardly reveal anything
significant, since the surrounding adumbrations would be numerous, and
since effective interest groups choose carefully their own timing.

There do exist two fairly homogeneous and well defined groups
which because of intimate connection with constitutional operation and
revision may well be consulted as weather vanes on the subject. These
are the elected legislators, both current and past, and the surviving
members of the constitutional convention of 1943-1944. Even here the
political barometer would require a number of corrective factors for
precise reading. But the expressed opinions of these groups, assuming
a representative sampling, would merit attention.

The present-article is based upon such a survey. In February 1959 a
questionnaire was mailed to (1) the surviving members of the consti-
tutional convention of 1943-1944, (2) the surviving members of all
former general assemblies that operated under the constitution of 1945,
and (3) the members of the current general assembly which convened
in January, 1959. All of these individuals are or have been intimately

Published by Unividiesi ook issottiISeHR@) of Law Scholarship Repository, 1960
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associated with the 1945 constitution, with first-hand experience of its
operation, strengths, and weaknesses. The questionnaire asked for
specific answers on how well the constitution is working, what amend-
ments are felt to be especially needed, whether to achieve these a con-
vention is desirable and if so when, the value of alternative methods of
proposing change, and whether the present method of selecting conven-
tion delegates is a good one.

The mailing to surviving members of the constitutional convention
went to 50 individuals.* There were two additional delegates now serv-
ing in the current general assembly; for statistical purposes these were
classified with the latter group. Surviving members of former legislatures
totaled 348 as nearly as could be determined. The current general as-
sembly would normally consist of 34 Senators and 157 Representatives;
the questionnaire went to all Senators and 155 of the Representatives,
there being two vacancies due to resignation. The total of all groups
amounted to 587.

The return on the questionnaires, 184 or 31%, was larger than had
been anticipated and may be considered a satisfactory sample. (Table
1). By far the largest proportionate return was from the convention
delegates. In all groups there was a satisfactory distribution between
urban and outstate elements, among the various occupations including
law and farming, and among young and older persons. All replies were
considered confidential, and a high degree of frankness characterized
them. Many took the trouble to expand their views on additional sheets
of paper though this was not requested.

TABLE 1. RESPONSE TO QUESTIONNAIRE

Group Sent Returned
Yo
Current general assembly oo . L e rereansean 189 46 243
Former legislators R - 104 29.9
Convention delegates .. 50 34 68.0
TOtAl o e et e e+ e e e« DBT 184 31.2

How well is the present constitution working, in the opinion of
this sampling? (Table 2). Convention delegates, as might be expected,
were overwhelmingly in agreement on the satisfactory operation of their
document. Nearly two-thirds of the legislators answered “very well” or

4. There were 83 in the original group.
http://scholarship.law.missouri.edu/mlr/vol 25/iss1/8
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“reasonably well,” with the percentage of current legislators who made
this rating being about the same as the percentage of former legislators.
Of those who said the constitution was poorly suited to the needs of the
state today, none was from the St. Louis or Kansas City area, and only
three of the 43 who rated the constitution as “fair” were from those areas.
This underscores urban acceptance of the document.

TAm;r: 2. How WEeLL Is THE PRESENT CONSTITUTION WORKING?
(% = percentage of replies on the question.)

Response Legislators Convention
Current Former Both delegates Totals
% # % # % # % # %
Very well ... . 5 119 20 202 25 177 18 530 43 246
Reasonably well . = ... .22 524 44 444 66 468 15 441 81 46.3
Fair ... ot e e 13 309 29 293 42 298 1 29 43 246
Poorly suited . ~ . ... 2 48 6 61 8 57 0 00 8 45

The feeling that the constitution is working well did not, how-
ever, deter the respondents from voicing a desire for major improve-
ments. This was as noticeable with the convention delegates as with
the legislators. Only 8 of the 184 returns had no major change or reform
to suggest. The questionnaire contained specific suggestions of change,
the results appearing in Table 3.

On the subject of improving Missouri’s embarrassingly low legis-
lative pay scale, or at least emancipating it from the constitutional deep
freeze where it now lies,® about two-thirds of the legislators felt that here
was a prime need for constitutional reform. Nearly half the convention
delegates agreed. An annual legislative session arrangement, or some
other relief from the present five-month biennial straight jacket,® was
desired by more than half of all replying. That the governor, who is
now debarred from succeeding himself,’ should be permitted an im-
mediate second term was thought desirable by nearly half the legisla-
tors and a little more than half the delegates. About 40% of each re-
sponding group reacted favorably to electing governor and top execu-

5. Mo. Consr. art. ITI, §§ 16, 16(a), provides a salary of $125 per month, plus a
$10 per diem during sessions, plus $1 per ten miles travel expense for one round trip
during the session.

6. Mo. Consr. art. I, §§ 20, 20(2). A proposed amendment to establish annual
sessions was defeated by the people in 1956.

Published by Uniéfsi fyossvissotlVs 8370l of Law Scholarship Repository, 1960
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tive officials, except the state auditor, in the off-years instead of the
leap years.8

At the lowest point on the scale was the suggestion of a unicameral
legislature. Statistics do not do justice to the intensity of some of the
replies here. Frequent were comments such as “No!”, “Never!”, “Not
under any circumstances!” Two conscientious bicameralists drafted brief
essays on the subject. Possibly because unicameralism was referred to
at three spots in the questionnaire one respondent -concluded that the
author was “hell bent for a unicameral legislature, for which I hear
no out-cry.” It is probably true that there is apparently no public out-
cry for unicameralism. The question was before the voters on 7 Novem-
ber 1944 and failed by a vote of 37,106 out of a total vofe of 766,694.°
Since then the public has shown little interest in the question.

TABLE 3. MAJOR CHANGES DESIRED B
(% = percentage of group returning the questionnaire.)

Response Legislators Convention
#gurrent Former Both delegates Totals

% # % # % # % # P

Raise legislators’ pay, or

make it subject to legis-

lative _determ.ination ... 40 870 56 -53.8 96 64.0 15 441 111 603
Annual sessions, or

other liberalization .

of the present pattern 32 69.6 53 510 8 56.7 16 471 101 549
Allow governor to

succeed himself. ... 23 500 45 433 68 453 18 529 86 46.7
Elect auditor in presi-

dential years and all

other executive

officers two years

later .o 18 391 43 413 61 407 14 412 75 408
Constitution briefer
and less detailed ... 17 370 36 346 53 353 18 529 71 386

Permanent constitutional

revision commission ... 18 391 40 385 58 387 11 324 69 375
Extend nonpartisan

court plan ... 14 304 27 260 41 2713 9 265 50 272
Base lower house rep-

resentation more on

numbers _.__ — 9 196 31 298 40 267 10 234 50 272
Unicameral legislature ... 3 6.5 6 58 9 60 3 88 12 65

8. The reverse prevails under Mo. Consr. art. IV, § 17.

it Fect QTS Y AT S5 FTeBRY P RS TR lo15-46, ot 408-09 (1946).
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In addition to the major changes suggested on the questionnaire,
the replies went on to cite other reforms deemed important. Prominent
were objections to the powers and independence of some boards and
commissions, particularly the conservation commission.!® Other concern
over executive power appeared several times in the suggestion that the
legislature be allowed an opportunity to override end-of-the-session

" vetoes of the governor,!! and in the proposal that the budget office be
completely independent of the governor and of any executive depart-
ment.12 Also suggested was removal or reduction of some of the tax and
debt limitations now hampering local governments.!?

The question next asked was whether a constitutional convention
would be needed to achieve these and other reforms, or whether the
piecemeal amendment method would suffice (Table 4). Here there was
little noticeable difference between the replies of the legislators and those
of the delegates. About one-third of the responses indicated that the
job could be handled by individual amendments. Another third felt
that a mixed commission should be established to lay the groundwork
for revision. Many in this group apparently thought the commission
should be established by the current legislature in the spring of. 1959
“in order to be ready with its report in 1961, a possibility which quickly
faded as no such bill was introduced in either chamber. The last third
of the responses either preferred a constitutional convention outright, or
reserved judgment as to what course of action te 4ake. Since a mixed
commission would have its largest usefulness as a prelude to a conven-
tion, and since most of those who reserved judgement doubtless con-
sidered the convention as a live possibility, overall results of this portion
of the inquiry suggest a strong tendency—probably a majority—favoring
a convention.

10. Under Mo. Const. art. IV, §§ 40-46, the Missouri Conservation Commission
enjoys what is possibly a larger measure of constitutional autonomy than possessed
by any other state conservation commission. This situation was established by
constitutional amendment in 1936, in the effort to protect the activity from political
interference. .

11. This was attempted unsuccessfully by an amendment proposal in 1956,

12. Mo. Consr. art. IV, § 22 lodges the division of budget and comptroller in
the Department of Revenue. In 1957 the general assembly granted the request of
Governor James T. Blair, Jr., for a closer connection between his office and the
budget agency, and transferred the agency practically entirely to his direction. To
completely formalize the separation of the agency from the Department of Revenue,

. however, would probably require a constitutional amendment. At the other extreme,
some legislators would prefer the budget agency to be an arm of the legislature,

13. Mo. Consr. art. VI, §§ 23-29. Some changes were made by amendment in

Published19¢8 midelsis; ahl issousiischankofihentsSehotarshipoRepbsitohy, 48609al assembly 7
in 1959 to be voted on in 1960.
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TaBLE 4. AMENDMENT, CoMMISSION, OR CONVENTION?
(% = percentage of iotal answers by that group to all four options.
Several respondents marked more than one option.)
Response Legislators Convention
Current Former Both delegates Totals
¥ % # % # % # % #- %

Better use amendment

method ..o ... 8 182 40 3388 43 327 14 412 62 343
Set up a mixed com-

mission to report rec-

ommendations to

legislature e 16 364 33 320 49 333 9 265 58 220
Better have a constitu-~
tional convention ... 13 295 16 155 29 197 6 176 35 183

Can’t say at this time ... 7 159 14 136 21 143 5 147 26 144

This is borne out in the replies to the next question (Table 5)
regarding the time of voting for a convention, the results indicating 100
out of 184 respondents desire to see one called in the near future. The
mandatory vote will come in November 1962. It may not be impertinent
to observe that every time the question of holding a constitutional con-
vention was submitted to the voters of Missouri—in 1845, 1864, 1874,
1921, and 1942—it has been answered in the affirmative.

Is the need for reform such that a convention, if desired at all,
might comfortably be postponed five, ten or another twenty years? Or
should it be held in the immediate future, that is, called by the regular
1962 vote or sooner? As noted below, more than half of all respondents
indicated a preference for the convention being called not later than
1962, This is interesting in view of the fact that the present “satisfactory”
constitution is only fourteen years old, and that the allegedly inept con-
stitution of 1875 had served for seventy years before being replaced. In
the present tally the largest percentage vote came from current legisla-
tors, the second largest from the convention delegates, and the third
largest from former legislators.

TaBLE 5. Ir You Favor THE CALLING OF A CONSTITUTIONAL
ConvenTION, SHOULD IT BE CALLED 1IN 1962 OR EARLIER?
(% =percentage of group returning the questionnaire.)

Time Desired Legislators Convention
Current Former Both delegates Totals
# % # % # % # % # %
1962 ... e 2D 543 46 442 71 473 20 588 91 494
Earlier e comeeaee. 4 8.7 5 48 9 6.0 0 0.0 9 49

Together ............29 630 51 490 80 533 20 538 100 543
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Missouri’s automatic twenty-year cycle for voting on the question of
holding a convention was the next subject of inquiry (Table 6). When
asked if they approved this arrangement 59% of the legislators and 91%
of the convention delegates answered in the affirmative. One may
suppose that the respondents, subconsciously sensitive to the fact that
Missouri was the first state carved out of the Louisiana Purchase, agreed
with Thomas Jefferson that every generation should take a fresh look
at its fundamental political institutions. The three dissenters among
the convention delegates included two from small rural towns and one
from the St. Louis area.

An analysis of the “no” vote revealed a preference, among this
sizeable minority of 62 persons, for leaving the duty of calling a conven-
tion to the legislature (41 votes for this), with some (23) preferring
popular initiative, Two replies approved both alternatjives. Under the
present constitution legislative call of an election on the question of
holding a convention is a possibility at any time during the twenty-year
period,'* but there is no provision for call by popular initiative. As to
the practical possibility of the general assembly taking such action, it
may be observed that the Missouri legislature has not since 1874 ventured
to submit such a question to the people.

TABLE 6. Is THE PRESENT ARRANGEMENT FOR CALLING
CoONSTITUTIONAL CONVENTIONS SATISFACTORY?
(% = percentage of replies on the question.)

Response Legislators Convention
Current Former Both delegates Totals
% # % # % # % # %

Yes 26 578 58 592 8 587 31 912 115 650
No 19 422 40 408 59 413 3 88 62 350
More frequent

calling desired .............. 3 6 9 1 10
Less frequent

calling desired ............ 2 1 3 1 4
Leave to legislature

tocall o 1T 24 41 0 41
Allow calling by

popular initiative ... 4 15 19 4 23

For proposing individual amendments three devices are available
- in Missouri—a constitutional convention, the state legislature, and the
initiative.!® It would be expected that legislators would be strongly

14. Mo. Consrt. art. XII, § 3.

Published by Whivsit@wmfski essowll&meeﬂ of Law Scholarship Repository, 1960
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attached to proposal by legislative act, and such was borne out in the
inquiry (Table 7). In fact, it is interesting to note that a heavy majority
of all groups replying to the questionnaire favored retaining all three
alternative methods of proposing amendments. The somewhat smaller
proportion of responses favoring proposal by convention may reflect
the natural assumption that a convention is generally better suited to
the task of general revision than of proposing isolated amendments.

TaBLE 7. WHAT PrRESENT METHODS OF PROPOSING CONSTITUTIONAL
AMENDMENTS SHOULD BE RETAINED?
(% -= percentage of group returning the questionnaire.)

Method Legislators Convention
Current Former Both delegates Totals
# 9 # % # % # % # %
Proposal by
legislature ———40 870 90 865 130 867 28 824 158 859
Proposal by popular .
initiative ... 35 761 8 827 121 807 26 765 147 799
Proposal by constitutional
convention ... .. — 34 7139 68 654 102 68.0 26 765 128 69.6

In a day when there is increasing evidence of the misuse of and
undesirable results flowing from the initiative and referendum, it is
interesting that both the legislators and the delegates heavily favored
retention of the first of these for proposing constitutional amendments.
Missouri’s experience with the device has been mixed. Since its adop-
tion in 1908 it has been used 37 times, but only nine of the propositions
were approved. And of these, but three stand out as major reforms
which probably would not have been achieved if left to the legislature
to propose. These were the adoption in 1920 of the 20-year auiomatic
pattern for voting for constitutional conventions, the reorganization of
the conservation commission in 1936, and the adoption of the nonpartisan
court plan in 1940.16

The last question on the form asked for an evaluation of the method
of selecting delegates for the constitutional convention (Table 8). The
constitution at present provides for two delegates from each of the 34
senatorial distriets, and 15 delegates at large.1” The two district delegates
must be nominated by the two major parties in the district, and these

16. All were retained in the 1945 constitution.
http: A3chdfsr Sy FavaTHhiZBudi du/mir/vol 25/iss1/8
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have no opponents in the ensuing election. Thus the constitution requires
the convention {o be strictly bipartisan as far as the 68 district delegates
are concerned. The fifteen elected from the state at large present a
different problem. For these, in 1942, the two major parties agreed on a
single slate of 7 Democrats, 7 Republicans, and one anti-New Deal
Democrat. Although the League of Women Voters also put forward a
slate, some names of which were also on the party slate, the combined
backing received by the party slate from both parties made it easily

victorious.
Taste 8. Do YoUu APPROVE OF THE PRESENT METHOD OF
NommvaTING CONVENTION DELEGATES
(% = percentage of replies on the question.)
Response Legislators Convention
Current Former Both delegates Totals -«

# % # % # % # %o # %
Yes 36 900 84 866 120 876 28 850 148 871
No 4 100 13 134 17 124 5 150 22 129

Replies to the questionnaire showed a widespread approval of
this plan, though the failure to provide the voters with a choice in the
final election of district delegates has brought the system into con-
siderable question with various elements of the press and public. In
spite of the infirmity of lack of choice, the system does have the virtue
of protecting any resulting draft document from the charge of one-sided
political partisanship. We sacrifice freedom of choice in the final election
of delegates, but in return we get a nonpartisan constitution. Incidentally,
it might be pointed out that some element of choice is possible in the
earlier steps of the system—in the selection of each party’s district
candidates. How far this becomes a reality, however, depends on whether
the party’s district committee decides to call a convention for naming the
nominee, or makes the selection itself. In 1942 almost all the selections
were made by a party committee, and it was this that occasioned, both
at the time and later, considerable public complaint of lack of real
choice. Eleven of the 22 replies expressing dissatisfaction with the system
gave as a reason either the partisan feature or the absence of actual
popular choice.

In summary, a consultation of legislators, who have worked and
are working under the constitution of 1945, and of surviving framers of

Published BB ciqn, Zeveals a significant, inferest in fundamental revision,
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of the document, and identifies some of the points where reform is felt
to be urgent. Judging from the opinions expressed on the returns, as
well as from historical precedent, a constitutional convention would
be not at all unexpected as a result of the forthcoming vote in 1962. If
and as dissatisfaction becomes more obviously crystallized in certain
interest groups, “good government” groups and the press, practical-
minded politicians apparently stand ready to add their blessing to the
move, °

Two pressing quandaries in which the legislature has long been
laboring are low salaries and the sessions straight jacket. Repeated
attempts to remedy these through the amendment method have failed,
though there is no reason to suppose they always will fail. The failures
thus far will simply make it easier for the legislative forces to join
others that may appear in an attempt to try another constitutional
convention where a variety of adjustments, some major and some minor,
might be embodied in a broad revision and submitted to the people.

http://scholarship.law.missouri.edu/mlr/vol 25/iss1/8
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