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about available rights and remedies also impedes regulators’ awareness of
company improprieties, and thus thwarts consumer protections.

A. BROKEN MARKET

Classical and economic theories posit that strict contract enforcement
results in optimal allocation of resources, assuming that rational consumers
will buy the optimal quality and quantity of goods and services under
competitive terms.* In reality, however, most consumers do not have
perfect information about the market and do not read or understand the
complicated terms commonly in form contracts. Consumers therefore fail
to purchase optimal quantities or bargain for competitive and efficient
terms.* This, in turn, leaves companies free to take advantage of
consumers’ lack of information and bargaining power. The market
therefore fails to police the fairness or efficiency of consumer contracts.®

Furthermore, evidence does not indicate that theorists’ so-called
“informed minority” is policing the fairness of contracts for the uninformed
majority in the B2C market. Market defenders argue that regardless of
whether most consumers read or bargain for efficient terms, a sufficiently
knowledgeable and noisy “informed minority” will force companies to
cater their contracts to appease those consumers who read contracts and
spread negative information about company practices.®® Accordingly, the
informed minority of consumers will speak up for the uninformed masses
to police merchants’ contract terms.

Data nonetheless casts doubt on the existence of this “informed
minority.” For example, researchers who studied consumers’ internet
browsing behavior on sixty-six online software companies’ websites found
that only one or two out of one thousand shoppers on these sites actually
accessed the companies’ standard form contracts (referred to as end-user
software license agreements, or “EULAs”).%” Furthermore, they found that
shoppers rarely accessed product reviews or other substitute information
sources.**

63. See RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAw 3-28 (4th ed. 1992)
(explaining the economic model and the usefulness of economic theory in analyzing law).

64. See generally Cruz & Hinck, supra note 5, at 635-71 (explaining the various arguments).

65. See generally id. at 646-71.

66. Schwartz & Wilde, supra note 8, at 637-39 (discussing this theory); see Cruz & Hinck,
supra note 5, at 646.

67. See Bakos et al., supra note 9, at 15-17, 33-37.

68. Id. at34.
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Similarly, research suggests the unlikelihood that a sufficient number
of proactive consumers will regulate merchant practices by spreading
information and taking action ex post regarding purchase problems.* One
European study found that only 7% of consumer cases ended with a
resolution in court or an alternative proceeding.”® The researchers also
found that 45% of launched complaints ended with no agreement or
decision, suggesting that consumers who took initial action on their
complaints nonetheless gave up their pursuits along the way.”" Of course,
some complaints lack merit. Still, this seems to indicate that even initially
proactive consumers are prone to “give up the fight.”

Furthermore, most consumers remain uninformed regarding their
contract rights due to the high costs of obtaining information and pursing
contract claims.” In addition, advertising and disclosure laws generally fail
to correct for imperfect information, and even well-meaning disclosure
rules may backfire by adding to the information overload that already
clouds consumers’ comprehension of their contracts.” In a Consumer
Reports survey, only 16% of the nearly two-thirds of respondents who
claimed that they read all of the disclosures regarding a new loan or credit
card said they found the disclosures understandable.”* A typical consumer
may have to spend nearly three hours weeding through lengthy terms and
conditions in a car purchase agreement.”

Companies also have become notorious for using especially
complicated fine print in their form contracts and teaser promotions to
“shroud,” or mask, the true costs of contracts.” For example, lenders may
sneak add-ons for credit insurance into loan documents in ways that elude

69. See Marco B.M. Loos, Individual Private Enforcement of Consumer Rights in Civil
Courts in Europe, 5-14 (Ctr. for the Study of Eur. Contract Law Working Paper Series, Paper
No. 2010/01), available at http://ssrn.com/abstract=1535819, [http://perma.cc/96BX-6XIM]
(discussing the need for reform to increase consumers’ private enforcement of European contract
regulations).

70. Id. at4.

71. Id

72. Seeid. at 3.

73. See Star & Choplin, supra note 39, at 86-95, 113-26 (discussing the inability of
disclosure laws to protect consumers from predatory lending).

74. No more fine-print surprises, CONSUMER REPS.: MONEY ADVISER, Feb. 2011, at 2
(noting survey results).

75. See Omri Ben-Shahar & Carl E. Schneider, The Failure of Mandated Disclosure 7-20,
40-55 (Chi. Law Sch. John M. Olin Law & Econ. Working Paper, 2d Series, Paper No. 516,
2010), available at http://www.law.uchicago.edu/files/file/516-obs-disclosure.pdf, [http://perma.c
c/ZVWT-UKAW].

76. See Alces & Hopkins, supra note 10, at 889-893 (discussing “shrouding”).
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even the most educated consumers.”’ In addition, some companies use the
SWS to manipulate more formal complaint resolution processes and keep
the majority of consumers unaware of their potential rights. This also
allows merchants to keep claims out of the public eye and further limit their
provision of remedies.”® For example, one credit card issuer that
inexplicably raised all of its customers’ interest rates by two percent
apologized and rescinded the rate increase for only the few customers who
complained, while the rest of the consumers continued to pay the increased
rates.”

Complaints systems therefore become skewed in favor of the most
sophisticated consumers who know how to artfully submit complaints and
get what they want. These consumers then have little to no incentive to
alert the majority about available remedies. They may be “complicit in the
exploitation of the myopic because the welfare loss that is born by the
myopic redounds to the benefit of the sophisticated.”® This is because
companies have more resources for assisting the sophisticated consumers
when they continue to profit from imposing onerous terms on the consumer
masses.

At the same time, there is no reason to believe that any sort of
informed minority has the same purchase interests and needs as the
majority. Indeed, consumers have different needs and complaints.®’
Accordingly, remedy systems must be contextualized to account for
consumers’ differences.

B. CONTRACTUAL DISCRIMINATION

Most consumers feel powerless when seeking remedies regarding
their purchases.? For example, this is true in the cellular service market,

77. See also Star & Choplin, supra note 39, at 90-95 (explaining the various predatory
practices that are difficult for consumers to understand or digest).

78. See Best & Andreasen, supra note 3, at 710-17; Cruz & Hinck, supra note 5, at 673-75.

79. Oren Bar-Gill & Elizabeth Warren, Making Credit Safer, 157 U. PA. L. REv. 1, 22
(2008) (discussing how companies appease only those who complain, while leaving the masses in
the dark regarding their potential rights).

80. Alces & Hopkins, supra note 10, at 890.

81. See generally Morris B. Holbrook & Elizabeth C. Hirschman, The Experiential Aspects
of Consumption: Consumer Fantasies, Feelings, and Fun, 9 J. CONSUMER RES. 132 (1982)
(discussing the many factors that affect buyer behavior and calling for more research of those
considerations); William H. Redmond, Consumer Rationality and Consumer Sovereignty, 58
REV. SOC. ECON. 177 (2000) (discussing how consumer choice is a prime example of suboptimal
decision-making).

82. See Larry Bates, Administrative Regulation of Terms in Form Contracts: A Comparative
Analysis of Consumer Protection, 16 EMORY INT’L L. REV. 1, 29-33 (2002).
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which is dominated by relatively few companies.®® In addition, sellers may
use their power to capitalize on consumers’ over-confidence regarding their
purchases and failures to properly weigh and consider contract risks and
information.* They also may manipulate the SWS to suppress information
sharing among consumers and hinder consumers’ pursuit of contract
claims. They quiet the sophisticated squeaky wheels, and they usually are
especially successful in curbing complaints from consumers with low
socioeconomic status or claims that involve personal judgment or low-cost
items.®

Consumers with higher incomes and more education thus end up on
top in a consumer caste system. The squeaky wheels tend to have higher
quality and service expectations.® They also generally are more confident
and thus more successful in pursuing remedies when dissatisfied with their
purchases.”’” One study indicated that “for every 1,000 purchases,
households in the highest status category voice complaints concerning 98.9
purchases, while households in the lowest status category voice complaints
concerning 60.7 purchases.”®

This differential may be due to lack of educations and resources,
along with lower expectations regarding their purchases. Consumers who
are most vulnerable to feelings of powerlessness often become accustomed
to poor treatment and have lower expectations regarding purchases.®
Lower status consumers also are likely to have less confidence and fewer
resources with which to assert their complaints. They also often lack
financial education and may face hurdles created by limited English
proficiency.”

83. See Adi Ayal, Harmful Freedom of Choice: Lessons from the Cellphone Market, 74 LAW
& CONTEMP. PROBS. 91, 91-100 (2011) (discussing how cell phone companies use complexity to
take advantage of the consumer); Oren Bar-Gill & Rebecca Stone, Mobile Misperceptions, 23
HARV. J.L. & TECH. 49, 118 (2009) (noting how power plays a role in cellular service contracts
“designed to exploit the cognitive biases of many consumers”).

84. Becher, supra note 40, at 136-78 (discussing consumers’ failure to properly assess low-
probability risks and the likelihood of future incidents).

85. Best & Andreasen, supra note 3, at 730.

86. See Bard Tronvoll, Complainer Characteristicsc When Exit is Closed, 18 INT’L J. OF
SERVICE INDUSTRY MGMT 25, 25-51 (2007), available at www .emeraldinsight.com/0956-4233.h
tm, [http://perma.cc/3AMDX-89P4] (discussing research regarding characteristics of consumers
who complain about their purchases).

87. Seeid. at 32-33.

88. Amy J. Schmitz, supra note 1 at 213 (quoting Arthur Best & Alan R. Andreasen,
Consumer Response to Unsatisfactory Purchases: A Survey of Perceiving Defects, Voicing
Complaints, and Obtaining Redress, 11 L. & SOC’Y REV. 701, 723 (1977)).

89. Tronvoll, supra note 86, at 25-36.

90. U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-10-518, FACTORS AFFECTING THE
FINANCIAL LITERACY OF INDIVIDUALS WITH LIMITED ENGLISH PROFICIENCY 1, 9-10 (2010),
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To be fair, no assumptions or research applies for all consumers.
Indeed, there are studies suggesting that the price of the purchase, the
probability of winning the complaint, and the frequency of the purchase
type overshadow demographics in predicting the likelihood of complaints.”'
Nonetheless, data suggests a growing divide between the high-power
“haves” and low-power “have-nots” based on income, education, and age.

Furthermore, stereotypes and biases may augment this divide. As
noted, customer service associates’ conscious and subconscious biases may
affect how they treat consumers, and lead them to offer the worst deals to
minorities and women.””> Consumers also may perpetuate their low-power
status by assuming that they will be unfairly judged or brushed aside.”” The
more concerned a consumer is about affirming negative labels, the greater
the likelihood that she will feel constrained in her communications.”

Contractual discrimination also may result from data brokers’
valuations or consumer scoring.”® These scores and ratings favor higher-
income consumers with more education, and thus the same class of
sophisticated consumers who are more likely to pursue their complaints
and obtain remedies in the SWS. This again deepens the divide between
consumer “haves” and “have-nots.”*®

C. REGULATION AVOIDANCE

Very few consumers take their complaints to court or to public
regulators. This is due in part to companies’ use of the SWS to control
complaint resolution and quiet the squeaky wheels who have the requisite
resources and confidence to pursue such processes.”” Some companies
strategically offer settlements and remedies to would-be plaintiffs to

available at hitp://www.gao.gov/new.items/d10518.pdf, [http://perma.cc/KIZ7-GT7GZ] (reporting
the extent to which limited English proficiency—along with income and education—impact
financial education, and the ability to make informed judgments and take effective actions
regarding contracts and money management).

91. See Speer, supra note 27, at 13—14 (noting mixed evidence).

92. See DIMATTEO ET AL., supra note 9, at 237—40 (noting biases and discrimination).

93. Cf Devon W. Carbado & Mitu Gulati, Conversations at Work, 79 OR. L. REV. 103, 108—
10 (2000) (discussing how minority employees may refrain from complaining due to sterecotype
concerns).

94. Cf id at 109-22, 133-39.

95. See Martin, supra note 59 (discussing consumer scoring).

96. See Horton, supra note 32, at 605-09 (noting how contract adherents have no reason to
expend time and resources shopping for terms that companies may unilaterally change, while
companies feel no pressure to change form procedural terms to suit adherents’ preferences).

97. Best & Andreasen, supra note 3, at 728-29.
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preclude class actions.”® Furthermore, class action waivers and arbitration
clauses increasingly cut off consumers’ access to class relief. These forces
work in concert to stifle enforcement of consumer protections, especially
with respect to small claims that consumers cannot economically assert
through individual actions.”

A somewhat notorious example is Hill v. Gateway 2000, Inc.'® In
that case, Gateway offered to waive a contractual thirty-day return limit
and give the Hills a full refund as a means for stopping the Hills from
leading a class action regarding Gateway computer problems.
Furthermore, the court ordered the Hills to arbitrate their claims
individually due to an arbitration clause. Accordingly, the SWS and an
arbitration clause were at play to thwart the Hill’s public lawsuits on the
merits of the warranty dispute, thereby hindering development of the law
and leaving most consumers uninformed and perhaps without redress
regarding computer defects.'”’

Both the SWS and arbitration privatize dispute resolution and limit
public access to information regarding faulty products and company
improprieties.'”?

Although private settlements can be beneficial, public action or
reporting often is necessary to uncover product recalls and inform the
masses about companies’ malfeasance.'” Consumer Reports found in its
2010 survey that less than a quarter of the respondents said they researched
product recalls, and only a fifth of the respondents were aware of recalls

98. Eugene J. Kelley, Jr. et al., Offers of Judgment in Class Action Cases: Do Defendants
Have a Secret Weapon?, 54 CONSUMER FIN. L. Q. REP. 283, 283 (2000); David Hill Koysza,
Preventing Defendants from Mooting Class Actions by Picking Off Named Plaintiffs, 53 DUKE
L.1. 781, 789 (2003).

99. See leffrey 1. Shinder, In Praise of Class Actions, NAT’L L.J., Apr. 5, 2010, at 39
(highlighting how class actions give voice to “little guy” consumers who have been wronged).

100. Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997); Clayton P. Gillette, Rolling
Contracts as an Agency Problem, 2004 WIs. L. REV. 679, 707 (discussing the Hill v. Gateway).

101. Hill, 105 F.3d at 1150-51.

102. See Geraldine Szott Moohr, Opting In or Opting Out: The New Legal Process or
Arbitration, 77 WASH. U. L.Q. 1087, 1093-97 (1999) (noting how public litigation can stimulate
legal development and public debate through recorded opinions).

103. Iffy Product? Now a Way to Tell, CONSUMERREPORTS.ORG (Feb. 2011),
http://www.consumerreports.org/cro/magazine-archive/201 1/february/recalls-and-safety-alerts/iff
y-product/index.htm, [http://perma.cc/H72X-QJ2Q] [hereinafter Iffy Product] (highlighting the
difficulties of obtaining information regarding complaints and companies’ power in blocking
information); Trouble with Recalls CONSUMERREPORTS.ORG (Feb. 2011),
http://www.consumerreports.org/cro/magazine-archive/201 1/february/home-garden/bad-products/
recalls/index.htm, [http://perma.cc/RQ9G-5SBU] (advising consumers to register products to
receive recall information).
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regarding products they had purchased in the past three years.'*
Furthermore, “an additional 15 percent simply threw the product in the
trash rather than returning it for a refund, an exchange, or a free repair.”'®
Hopefully, online processes through the Consumer Product Safety
Commission (“CPSC”) database that launched in March 2011 will help
consumers with product problems-—but even such a database may prove
ineffective if consumers do not know of its existence or the processes do
not provide concrete remedies. %

IV. A “NEW HANDSHAKE” TO OPEN AVENUES TO CONSUMER
REMEDIES

Ad hoc management of squeaky wheels, data brokers’ consumer
scoring, class action waivers, and onerous arbitration clauses have all
contributed to narrowed access to consumer remedies in B2C transactions.
At the same time, traditional face-to-face (“F2F”) dispute resolution
processes are generally too expensive and time-consuming for typical
consumer disputes. This is especially true for low status consumers and
small claims. Nonetheless, computer-mediated communication (“CMC”)
creates new ways to connect. Individuals date online, so it seems rational
to resolve disputes online.'”’ Indeed, the efficiencies of ODR open avenues
for affordable access to justice that the F2F legal system cannot provide.
ODR has the potential to hold companies accountable and create the “New
Handshake” of the digital age if it is efficient and fair for companies and all
consumers—regardless of wealth, education, race, or age.'®

104. See Many miss out, supra note 11.

105. Id.

106. Iffy Product, supra note 103 (discussing the new database and other technology upgrades
contemplated by the CPSC).

107. See Amy J. Schmitz, “Drive-Thru” Arbitration in the Digital Age: Empowering
Consumers Through Binding ODR, 62 BAYLOR L. REV. 178, 180-240 (2010); see also Llewellyn
Joseph Gibbons, Creating a Market for Justice: a Market Incentive Solution to Regulating the
Playing Field: Judicial Deference, Judicial Review, Due Process, and Fair Play in Online
Consumer Arbitration, 23 Nw. J. INT’L L. & BUS. 1, 3 (2002).

108. See Philippe Gilliéron, From Face-to-Face to Screen-to-Screen: Real Hope or True
Fallacy?, 23 OHIO ST. J. Disp. RESOL. 301, 308-10 (2008); Haitham A. Haloush & Bashar H.
Malkawi, Internet Characteristics and Online Alternative Dispute Resolution, 13 HARV. NEGOT.
L. REV. 327, 328 (2008); Schmitz, supra note 107, at 239-42.
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A. MOTIVATIONS FOR MOVING CONSUMER COMPLAINT PROCESSES
ONLINE

CMC and virtual communications mechanisms have created new
means for individuals to connect.'”  Young and old alike now
communicate through text messages instead of telephone calls, and
socialize through chat rooms, blogs, and networks like Facebook and
Twitter.!"®  Handwritten letters and personal phone calls are rare.
Nonetheless, online communication can also breed relational isolation,
diminished creativity, and increased deception.!" Accordingly, ODR
designed to provide a “New Handshake” online must carefully draw on the
best attributes of online communications while seeking to minimize the
concerning consequences of lost F2F intimacy.

1. Drawbacks of CMC

Consumers increasingly lament the increasing lack of customer
service and inability to reach live representatives with respect to their
purchase problems. We all know how frustrating it can be to call
companies’ “customer service” numbers. Companies place us on endless
telephone holds, drop our calls, and transfer us to numerous departments
before ultimately connecting our phone calls with representatives who may
not even have capacity or power to handle our concerns.'”? It is no wonder
that most consumers give up on complaints and do not become the squeaky
wheels who obtain remedies.

Companies nonetheless suggest that consumers should reach them
online by e-mail or live chat in order to obtain redress. Such processes can
be beneficial when they work, but some companies ignore e-mails or send
automated replies that again lead consumers to give up pursuit of their
complaints.'®  Furthermore, companies also may use e-contracting to
impose form contracts that preserve their power to change contract
provisions, and then continually modify the terms ex post through e-mails

109. See generally Nicole Gabrielle Kravec, Dogmas of Online Dispute Resolution, 38 U.
ToL. L. REV. 125 (2006).

110. See Betsy Israel, The Overconnecteds, N.Y. TIMES BLOG (Nov. 5, 2006),
http://www.nytimes.com/2006/11/05/education/edlife/connect.htm!?scp=1&sq=The+Overconnect
eds&st=nyt, [http://perma.cc/UH3M-2EWJ].

111. Kravec, supra note 109, at 125-140 (discussing internet communications for ODR).

112. See Sheri Carder & Larry Gunter, Can You Hear Me? Corporate America’s
Communication with Dissatisfied Customers, 24 J. AM. & COMP. CULTURES 109, 110 (2001)
(noting lack of adequate customer assistance through telephone calls).

113, d
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and website postings.'"*

Online communications also can be especially nasty or offensive due
to the lack of intimacy and the relative anonymity of communicating
through a computer, cell phone, or other device.'® This anonymity also
allows for “cyber bullying” and use of abusive or combative language one
would not feel comfortable using in person or on the phone."*
Negotiations online may become overly aggressive due to the social and
physical distance created through CMC.'” CMC also may diminish
empathy and foster misinterpretations.' That said, individuals have
become increasingly adept at expressing themselves through standardized
textual cues and emotive characters and short-hands over time.'”

2. Overriding Benefits of CMC for Consumer Claims Resolution

Despite CMC’s drawbacks, there is no question that it is here to stay.
Most agree that its pros outweigh its cons. Companies enjoy efficiencies of
online contracting and communications in B2C commerce, and they may
pass on savings to consumers through lower prices and higher quality
goods and services.'”® Consumers also enjoy managing accounts, paying
bills, and communicating with companies online with relatively little cost
or time. Many companies also are more responsive to complaints posted
on social media and requests sent through e-mails or website chat systems
than they are to phone calls or letters."”' Online case management enables

114. See Mark E. Budnitz, The Development of Consumer Protection Law, The
Institutionalization of Consumerism, and Future Prospects and Perils, 26 GA. ST. U. L. REV.
1147, 1169-81 (2010) (discussing dangers of online contracts subject to modification).

115. See Kravec, supra note 109, at 125-30 (noting loss of social connections and contextual
cues online).

116. Jan Hoffman, Online Bullies Pull Schools into the Fray, N.Y. TIMES (June 27, 2010),
http://www.nytimes.com/2010/06/28/style/28bully.html?emc+etal&pagewanted=print, [http://per
ma.cc/38G9-36Y4] (“It’s easier to fight online, because you feel more brave and in control . . .

117. JARON LANIER, YOU ARE NOT A GADGET: A MANIFESTO 60—63 (2010) (noting the anti-
human approach fostered by the expansion of internet life).

118. Id. (discussing dehumanizing impacts of the internet). For example, “LOL” can be
interpreted as “lots of love” or “lots of laughs”—which could make for awkward interactions if
used in reply to news that a friend’s loved one passed away.

119. See, e.g., Robert M. Bastress & Joseph D. Harbaugh, Taking the Lawyer’s Craft into
Virtual Space: Computer-Mediated Interviewing, Counseling, and Negotiating, 10 CLINICAL L.
REV. 115, 118-26 (2003) (detailing the trends of increased use of CMC).

120. See Shmuel 1. Becher & Tal Z. Zarsky, E-Contract Doctrine 2.0: Standard Form
Contracting in the Age of Online User Participation, 14 MICH. TELECOMM. & TECH. L. REv.
303, 309-10 (2008) (noting ways that online standard form contracts save time and money).

121. See Judy Strauss & Donna J. Hill, Consumer Complaints by E-mail: An Exploratory
Investigation of Corporate Responses and Customer Reactions, 15 J. INTERACTIVE MKTG. 63,
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merchants to prioritize cases and respond en masse to certain issues,
thereby significantly improving communication efficiencies.

The relative anonymity and comfort of communicating through a
computer or smartphone also may ease some of the social and power
pressures of F2F communications.'” This is especially true for consumers
who fear stereotypes or biases based on appearance.'” In addition, some
individuals are less adversarial online than in-person when the
asynchronous nature gives them space to “take a deep breath” and dissipate
anger before replying. Individuals also may be more cautious in
composing e-mails due to awareness that their messages are easily
retrievable.'"™ At the same time, CMC has become less sterile as
individuals have developed means for virtually building rapport over the
internet.'?

The internet also provides a treasure trove for consumers to research
purchases and share information about products and services.'”® Online
forums allow consumers to share information not only about the quality of
what they purchased, but also about means for reaching customer service
and obtaining remedies. For example, Utility Consumers Action Network
(“UCAN”) provides an online forum for consumers to alert others
regarding contract dangers and to offer suggestions for avoiding or
responding to consumer issues.'”’ Websites also have become portals for

63-64 (2001); Customer Complaint Behaviour, QUEENSLAND GOV’T, http://www.business.qld.g
ov.aw/business/running/customer-service/managing-customer-complaints/customer-complaint-be
haviour, [http://perma.cc/P3TP-KC7P] (last visited Jan. 12, 2014).

122. See Paul Stylianou, Online Dispute Resolution: The Case for a Treaty Between the
United States and the European Union in Resolving Cross-Border E-Commerce Disputes, 36
SYRACUSE J. INT’L L. & CoM. 117, 125 (2008) (recognizing emotion involved with F2F
communications).

123. See id. at 125-26 (noting benefits and drawbacks of online dispute resolution processes).

124. See Susan C. Herring, Computer-Mediated Communication on the Internet, 36 ANN.
REV. INFO. SCL. & TECH. 109, 144-45 (2002); David Allen Larson & Paula Gajewski Mickelson,
Technology Mediated Dispute Resolution Can Improve the Registry of Interpreters for the Deaf
Ethical Practices System: The Deaf Community Is Well Prepared and Can Lead by Example, 10
CARDOZO J. CONFLICT RESOL. 131, 14041 (2008) (explaining evidence that less bullying occurs
through online communication than F2F).

125. David Allen Larson & Paula Gajewski Mickelson, Technology Mediated Dispute
Resolution and the Deaf Community, 3 HEALTH L. & POL’Y BRIEF 15, 18 (2009), available at
http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=109 1 &context=hlp, [http://
perma.cc/HC43-9R5A] (noting how “[tlechnology can protect parties from uncomfortable or
threatening face-to-face confrontations and offer vulnerable individuals a place where their
communications can appear as forceful as the statements of someone who is physically much
larger and louder,” although it also creates risks for cyber bullying).

126. See Budnitz, supra note 114, at 1180; Gibbons, supra note 107, at 3.

127. See UCAN: UTILITY CONSUMERS’ ACTION NETWORK, http://www.ucan.org,
[http://perma.cc/69DB-73PP] (last visited Jan. 1, 2014).
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formalized ODR, such as online mediation, arbitration, and other
settlement processes that utilize messaging systems, e-mails, and other
CMC.'"® They also enable consumers to share information around how to
get their claims heard, which merchants are responsive and which are not,
and share data around product defects and solutions.

Key benefits of ODR systems include their speed, low costs, and
allowance for both asynchronous communications and real-time
dialogue.'” These systems also are more convenient than F2F dispute
resolution processes.'*® Furthermore, ODR is expanding globally due to its
ability to transcend borders and escape the legal constraints of other
processes for resolution of international disputes."'

Given ODR’s benefits, why has it not become the norm? This is
perplexing as the European Union and other international communities
embrace ODR. The problem is that many distrust online systems in the
wake of rampant internet security breaches, and most consumers are
unaware of the ODR processes currently in existence. For example, the
social networking website Facebook has implemented an ODR mechanism
through TRUSTe for resolution of consumers’ privacy disputes.'*
However, unscientific polling suggests that consumers generally know
nothing about these ODR rules or other remedies regarding privacy rights
on Facebook."® This is due in part to the fact that information about their

128. Am. Bar Ass’n’s Task Force on Elec. Commerce & Alt. Dispute Resolution, Addressing
Disputes in Electronic Commerce: Final Recommendations and Report, 58 BUS. L. 415, 419
(2002) [hereinafter ABA 2002 Report] (defining ODR broadly).

129. See Gilliéron, supra note 108, at 312-15.

130. See generally Public Roundtable on Dispute Resolution for Online Business-to-
Consumer Contracts, 66 Fed. Reg. 7491-03, 7491-92 (2001); Public Workshop: Alternative
Dispute Resolution for Consumer Transactions in the Borderless Online Marketplace, 65 Fed.
Reg. 7831-01, 7831-32 (2000).

131. See, e.g., More More More: CPR Meeting Highlights, 27 ALTERNATIVES TO HIGH COST
LITIG. 125, 127-28 (2009) (highlighting technology and ODR as key elements in the future of
dispute resolution).

132. See John Gamble, Facebook & TRUSTe, TRUSTE BLOG (May 12, 2010),
http://www.truste.com/blog/2010/05/12/facebook-truste/, [http://perma.cc/Y98U-33DH] (noting
Facebook and TRUSTe’s business relationship); see also Privacy Program Requirements,
TRUSTE,  http://www.truste.com/privacy-program-requirements/, [http://perma.cc/ZXW3-
CDRG] (last visited Mar. 1, 2014); TRUSTe Dispute Resolution Services, TRUSTE, http://www.tr
uste.com/products-and-services/dispute-resolution-services/, [http://perma.cc/LY6L-SSHR] (last
visited Mar. 1, 2014); TRUSTe Feedback and Resolution System, TRUSTE, https://feedback-
form. truste.com/watchdog/request, [http://perma.cc/4YNR-DMC9] (last visited Mar. 1, 2014).

133. See Memorandum from Heather Park, Research Assistant, to author (May 25, 2010) (on
file with author) (documenting and reporting an informai poll of users indicating that they did not
know about the eTrust online process for resolving privacy disputes against Facebook).
Admittedly, this was not a scientific or thorough survey, but it nonetheless shed light on common
Facebook users’ awareness regarding this ODR process.
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rights is buried in fine print among the links on Facebook’s site. Legal
workarounds and obfuscations create incentives for merchants to continue
to avoid creating effective redress processes.

B. SUGGESTED BEST PRACTICES FOR CONSUMER ODR

This proposal for a “New Handshake” does not advocate for “any
old” ODR. Instead, ODR processes must be designed to revive corporate
responsibility and consumer trust in their purchases. Processes therefore
must be transparent, user-friendly, and worth their costs in light of the
complexity and possible payout on the claims at issue."** They also must
be secure and widely accessible, and consumers must have adequate
information about the ODR processes so that they know how to pursue
their rights online. Furthermore, satisfying ODR processes should be
backed by an enforcement mechanism to prevent promulgation of
meaningless awards.

Creation of such ODR processes could begin with creation of a
simple template that can be contextualized to meet needs of particular types
of disputes. For example, the template for resolution of consumers’ claims
regarding  online  purchases could proceed as  follows:

Example Process for Consumers

9 Cohsumers go to a central QDR websita via a nked trustmark
festured on merchants’ websites. Sallsofersand - comers
® Merchants eam the right 1o post the rustmark by apting into Bl I
the system and dapositing funds to be usad for consumer rerniedy avokis turther cost
N
. )
Buyer Reponis Onfing | Burer and Seter
lesus Sefler Responds Buyer Chooses mediation wm'g;n
| O
r—
4 Mans compaines
Selocts merchant, ) Next steps: conactidated
requests resclition onine Arbiration %&"—?
L_;T;__J
e

134. See Geoffrey Davies, Can Dispute Resolution Be Made Generally Available?, 12 OTAGO
L. REV. 305, 308-16 (2010).
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Consumers using this process could gain companies’ attention on their
claims, and obtain remedies through a range of processes depending on
how a seller responds to an initial complaint. This tiered process may be
more satisfactory and productive than other traditional dispute resolution
procedures because it provides consumers with choices and systems
options on the way toward a final determination. It keeps the consumers in
control of their own solutions.

The process should nonetheless culminate with a binding award
(online arbitration, or what I term “OArb”) if the parties do not reach a
settlement through online negotiations or mediation and voluntarily agree
to submit resulting disputes to an online arbitrator.””® Allowing for OArb
as the “last stop” in the process helps prevent parties from using delay
tactics to waylay resolution and thus access to remedies. Neither
companies nor consumers benefit from wasteful discussions, and they may
not take nonbinding processes seriously if the process will not end the
dispute. '

This template also is unique because it adds a “trigger mechanism”
that allows for regulatory and consolidated actions where a sufficient
number of similar complaints are filed. This would be especially important
where multiple complaints indicate that health or safety issues are at stake.
For example, the trigger could alert the Federal Trade Commission
(“FTC”) when there is an inordinate amount of claims filed against one
manufacturer regarding a particular product that has caused multiple
injuries. Such a trigger would alert the public of the danger that may
otherwise remain private due to the SWS and would help address current
complaints regarding the privatization of statutory and other public policy
claims through traditional arbitration and class waivers.

Regulators also would benefit from notice through the trigger
mechanism regarding consumer protection issues because it would help
them determine when to pursue enforcement actions. For example,

135. See Schmitz, supra note 107, at 181-200 (discussing OArb). OArb differs from other
ODR because it results in a final third-party determination without the cost and stress of
traditional litigation. Id.

136. Id. at 193-94. See generally Colin Rule et al., Designing a Global Consumer Online
Dispute Resolution (ODR) System for Cross-Border Small Value-High Volume Claims—OAS
Developments, 42 UCC L.J. 221 (2010), available at http://colinrule.com/writing/ucclj.pdf,
[http://perma.cc/SEV4-SDHD] (discussing how to create a global system for resolving consumer
disputes and highlighting the United States’ proposal for an ODR system). Full discussion of
ODR and OArb and means for expanding them in a measured manner is beyond the scope of this
essay but further discussion may be found in Schmitz, supra note 107 at 178-244 (proposing
prudent expansion).
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consumers have benefitted from the Federal Communications Commission
(“FCC”) learning about, and thus targeting, telecommunications
companies’ adding third party charges to customers’ bills, or “cramming.”
This is especially true because these charges usually go unnoticed due to
consumers’ lack of vigilance to their bill details and use of automatic and
online payments systems."”’” A trigger mechanism would alert the FCC
when there are an inordinate number of complaints against a company for
imposing these fees, thus providing fuel for the FCC to notify a company to
change its ways or face an enforcement action.

It seems at first blush that no company would agree to such a trigger
mechanism that could arouse regulatory action. However, the process
would greatly ease companies’ dispute resolution costs and the allure of a
trustmark, as discussed below, would provide marketing benefits for
companies that agree to the process. Furthermore, companies’ interest in
gaining goodwill and warding off full-blown enforcement actions and class
claims could foster companies’ support for the process. Leaders of
companies may not even be aware of improprieties within their companies.
Moreover, it is far better for companies in terms of social, marketing, and
economic costs to receive regulatory notice and change corporate practices
than to endure enforcement actions, class actions, and multiple lawsuits.

Nonetheless, commitment to any ODR process must be voluntary and
properly regulated to ensure fairness and foster open-minded use of the
process.'”® F2F arbitration has earned a poor reputation for curbing
consumer rights due to pro-business procedures and administration.'”
“New Handshake” ODR must instead be balanced, fair, and efficient.'®

The online forms for filing claims should be user-friendly and guide

137. Press Release, Federal Communications Commission (FCC), FCC Proposes $5.2 Million
Fine Against U.S. Telecom Long Distance, Inc. for Deceptive Slamming, Cramming, and Billing
Practices (Jan. 24, 2014), available at http://www.fcc.gov/document/fcc-proposes-52-m-fine-agai
nst-us-telecom-long-distance-inc, [http:/perma.cc/6XJV-DILA] (highlighting the FCC’s action
against a telecommunications company for changing consumers’ long distance carriers and
adding charges without proper authorization of consent).

138. See David J. Bilinsky, /0 Collaborative Principles for Leading a Successful ODR System
Initiative, ODR & CONSUMERS 2010 (Sept. 1, 2010), http://www.odrandconsumers2010.org/ 201
0/09/01/10-collaborative-principles-for-leading-a-successful-odr-system-initiative, [http://perma.c
¢/N4JT-RTSX] (guest post by Ben Ziegler) (providing tips for increasing confidence in e-
commerce through ODR systems); see also Schmitz, supra note 107, at 235-40 (discussing need
for regulation and safety measures for ODR).

139. See Peter B. Rutledge & Anna W. Howard, Arbitrating Disputes Between Companies
and Individuals: Lessons from Abroad, 65 DISP. RESOL. J. 30, 33 (2010) (noting concerns
regarding arbitration and European law’s protection of consumers from unfair arbitration
provisions).

140. See Schmitz, supra note 107, at 226 (proposing regulated ODR for consumer complaint
resolution).
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consumers on how to structure complaints and upload information
supporting their claims. Forms should ease or eliminate the need for the
expensive legal assistance required for filing complaints in litigation and
traditional F2F arbitration."' The online system also should be geared for
consumers of all education levels and provide means for translations to
assist non-English speakers. Such online guidance could provide for e-
contract claims; a simplified version of what Turbotax provides for tax
filings."?

As mentioned above, companies that provide for such user-friendly
ODR could post a trustmark or seal on their websites similar to the BBB’s
seal indicating that companies comply with prescribed rules. The trustmark
and a central portal for posting companies’ ODR policies and commitments
could be linked to a non-profit institution like the BBB or to the Consumer
Financial Protection Bureau (“CFPB”) established under the Dodd-Frank
Wall Street Reform and Consumer Protection Act (“Dodd-Frank”).'?
Oversight is important to ensure these systems do not become kangaroo
courts.

The CFPB or another neutral institution could cheaply post
information regarding the ODR system on this central portal in a simple
and straightforward chart stating who to contact regarding complaints and
how the complaint process works. In addition, this portal could be
searchable and include information about legitimate complaints asserted
against companies and the remedies provided. Such transparency should
spark companies to improve their complaint handling processes, and help
empower consumers to pursue legitimate complaints and protect
consumers’ rights regardless of status.'*

141. See Stuhlmacher & Walters, supra note 48, at 657-59 (noting how communication
modes may reduce gender bias).

142, See Tax Tips Guides & Videos, TURBOTAX, https://turbotax.intuit.com/tax-tools/all-articl
es-and-videos/, [http://perma.cc/8UGQ-VGZ8] (last visited Feb. 9, 2014) (listing all tax advice by
category); TurboTax Basic, TURBOTAX, https://turbotax.intuit.com/personal-taxes/online/basic.js
p, [http://perma.cc/SH2H-HYS8C] (last visited Feb. 9, 2014) (discussing step-by-step guidance and
tax tips provided during the online filing process).

143. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124
Stat. 1376 (2010) (codified in scattered sections of the U.S. Code); see also Consumer Financial
Protection Agency Act, H.R. 3126, 111th Cong. §§ t11(a), 134(a) (2009) (proposed bill to
establish an agency to regulate consumer financial products and services and authorize the agency
to approve pilot programs for effective disclosure of consumer contract terms); About us,
CONSUMER FIN. PROT. BUREAU, http://www.consumerfinance.gov/the-bureaw/, [http://perma.cc/
FYB2-CPJ9] (last visited Jan. 1, 2014).

144.  See Sharane Gott, BBB offers tips on when and how to file a complaint, BETTER BUS.
BUREAU (Apr. 24, 2013), http://www.bbb.org/blog/2013/04/bbb-offers-tips-on-when-and-how-to-
file-a-complaint/, [http://perma.cc/6K8F-P4SX]. The BBB already utilizes ODR for consumers’
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Again, some companies may resist expansion of remedies for
consumers and any such regulations. However, most should see the
benefits of lower dispute resolution costs and avoiding more costly
litigation.  Furthermore, the trustmark could obtain government and
community support. This would garner consumer trust in the ODR
process, and thus consumer confidence in the companies that commit to the
process. These companies would benefit when consumers choose to buy
from those companies due to assurance that they would have means for
obtaining a remedy if a purchase goes awry.

Nonetheless, it is essential that the online mediators and arbitrators
who serve as neutrals in the ODR processes be truly neutral and properly
trained. ODR rules should require these individuals to go through training
and obtain a certification. The rules also should provide for a mechanism
to gather user feedback in order to foster continual system improvements.

In addition, the system should include an enforcement mechanism to
prevent meaningless awards. An ODR process is worthless if companies
can avoid paying awards. There are various possibilities for such a
mechanism. For example, companies that use the ODR system and benefit
from the trustmark and dispute resolution cost savings could fund an
escrow account that that would only be used to pay awards in the event that
the company fails to comply with awards within thirty days. Of course,
policymakers and companies would need to work out the details and this is
just one idea open for discussion. Enforcement also could mimic the credit
card charge-back system that provides consumers with charge reversals for
contested purchases using a credit card.'"

Again, these are only initial ideas for discussion and fostering creative
brainstorming for creation of a “New Handshake” for resolution of
consumers’ purchase claims. More discussion and research should follow.
The SWS and hurdles to obtaining remedies have harmed consumers’
confidence in the market, and have fostered contractual discrimination to
the detriment of those with the least resources. ODR nonetheless provides
promise for easing cost, time, and bias concerns that have hindered most

complaints. /d. These processes are non-binding unless the parties agree that the result will be
final, but companies’ reputational concerns often prompt them to provide remedies on claims that
the BBB determines valid and supported by adequate information to be worthy of response. /d.

145. Matt Brownell, Credit Card Chargebacks: Your Secret Weapon in Merchant Disputes,
DAILY FINANCE (Jul. 31, 2012, 1:10 PM), http://www.dailyfinance.com/2012/07/3 1/credit-card-
chargeback-merchant-disputes/, [http://perma.cc/C5DJ-5Z29Q] (discussing Fair Credit Billing Act
definitions of “billing errors” as being distinct from product complaints, and noting the minimum
sixty day timeframe for contacting credit card issuers, and suggesting contacting the retailer
before initiating chargeback proceedings).
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consumers from seeking remedies through traditional F2F dispute
resolution mechanisms."*® Well-crafted online processes also help dispel
the stresses of seeking assistance by providing a structured, text-based
means for communicating needs.'”” They also may help revive companies’
commitments to consumers by making it easier for consumers to hold
companies accountable and providing companies with better information
regarding their products—which, in turn, may fuel product improvements.

V. CONCLUSION

The SWS and hurdles to obtaining remedies in B2C exchanges have
allowed businesses to relinquish responsibility to consumers and quiet
information about improprieties. = These forces also have fostered
contractual discrimination in favor of the relatively few sophisticated
consumers with the requisite information and resources to protect their
interests and pursue purchase complaints. This creates a need for expanded
and equalized access to remedies through ODR in order to revive
companies’ sense of responsibility—a need for a “New Handshake” to
provide consumer protections that the broken market has failed to
deliver.® Such an ODR system would lower costs and burdens of
pursuing purchase complaints so that all consumers, regardless of power
and resources, would feel comfortable and able to seek needed assistance.

Indeed, ODR systems are expanding worldwide and will eventually
be on every website and required by every user agreement. However, it is
essential that these systems be fair, transparent, and efficient. As such,
enforcement mechanisms and consumer education should support well-
crafted ODR systems that balance company and consumer needs.
Policymakers should develop these systems with careful eyes toward
facilitating satisfying and safe processes tailored for particular contexts.
Companies, consumers, and regulators must be forward thinking in
embracing ODR or they will be left behind.

146. Stuhimacher & Walters, supra note 48, at 659 (noting studies showing that CMC eases
communication bias by reducing social cues and subconscious propensities present in F2F
communications).

147.  See Jelle van Veenen, From :-(to :-): Using Online Communication to Improve Dispute
Resolution (Tilburg Inst. for Interdisciplinary Studies of Civil Law & Conflict Resolution Sys.,
Working Paper No. 002/2010, 2010), available at http://sstn.com/abstract=1618719, [http://perm
a.cc/AH37-J9Y2] (noting how online communications can improve dispute resolution).

148. See supra Part lII-1V.



