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failed to provide the judicially mandated remedy.128 When
courts refuse to confront or fail to remedy discriminatory fund-
ing schemes, students have no recourse to remedy their lack of
quality education.

b. Lack of Uniformity in State Constitutional Analysis

Courts often rely on state constitutional education provi-
sions in striking down unequal financing schemes, 12 9 claiming
that the particular language of that constitution requires a min-
imum threshold of adequate or equal education. 130 In reality,
however, the particular wording of a state's constitutional provi-
sion does not control the outcome in such situations. 131 The re-
sulting ad hoc analysis in state courts prevents the
establishment of uniformity or regularity.

In both New Jersey13 2 and Ohio,133 for example, impover-
ished urban school districts challenged the states' funding

127. See Unfulfilled Promises, supra note 113, at 1078-79 (explaining how
legislatures fail to provide adequate remedies due to political power of wealth-
ier constituents and citizens' unwillingness to pay higher taxes to help raise
needed funds); see also Herbert, supra note 16 (describing situation in Michigan
where legislature has repealed the entire financing system but has not been
able to devise alternative plan).

128. See Abbott v. Burke, 575 A.2d 359, 363-65 (N.J. 1990) (explaining that
New Jersey Supreme Court had found state's school funding scheme unconsti-
tutional in Robinson v. Cahill, 351 A.2d 713 (N.J. 1975); then holding, in Abbott,
legislature's amended financing scheme unconstitutional as applied to poor ur-
ban school districts); Jerry Gray, Ruling Puts New Jersey at Center of School-
Financing Issue in U.S., N.Y. TmEs, Sept. 2, 1993, at A14 (reporting that in
unpublished opinion, Superior Court in New Jersey recently held state's school
finance plan unconstitutional for fourth time in 20 years); see also Lawrence 0.
Picus & Linda Hertert, Three Strikes and You're Out: Texas School Finance
After Edgewood III, 18 J. EDUC. FINANCE 366 (1993) (explaining how Texas
courts found its state's school financing unconstitutional for third time and once
again state legislature must attempt to remedy inequity).

129. See generally Molly McUsic, The Use of Education Clauses in School
Finance Reform Litigation, 28 HARv. J. ON LEGIS. 307 (1991) (explaining meth-
ods of attack under state constitutional education provisions); William E. Thro,
Note, To Render Them Safe: The Analysis of State Constitutional Provisions in
Public School Finance Reform Litigation, 75 VA. L. REV. 1639 (1989) (again
describing state courts' analysis of education provisions of state constitutions).

130. See, e.g., Dupree v. Alma Sch. Dist. No. 30, 651 S.W.2d 90, 93 (Ark.
1983) (finding that education provision requires "equal educational opportu-
nity"); Robinson v. Cahill, 303 A.2d 273, 294 (N.J. 1973) (holding that education
clause requires substantial equality in educational outcome).

131. See Johnathon Banks, Note, State Constitutional Analyses of Public
School Finance Reform Cases: Myth or Methodology?, 45 VAND. L. REv. 129,
153 (1992) (arguing that outcomes of school finance cases are unpredictable and
do not coincide with wording of individual education articles).

132. Abbott v. Burke, 575 A.2d 359 (N.J. 1990).
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schemes under identical constitutional provisions requiring
"thorough and efficient" school systems.'34 The Ohio Supreme
Court upheld its state's funding system and found that the
"thorough and efficient" mandate granted the legislature nearly
unbridled discretion in formulating a school funding scheme. 135

In contrast, the New Jersey Supreme Court interpreted "thor-
ough and efficient" to require "equal educational opportunity"
and held that its funding system violated this constitutional
edict.' 36

c. Failure to Address the Plight of Poor Urban Schools

Inner-city students face the most egregious economic and
social problems 3 7 and have the greatest need for educational
opportunities to help them escape the cycle of poverty,138 yet
they receive the lowest quality education.'19 Most state courts,
however, analyze school funding disparities with a generalized
approach under state constitutional education provisions,' 40 and
fail to identify the particular plight of the poor, urban student.
Moreover, strict adhesion to traditional equal protection review
prevents the courts from acknowledging these students' unique
circumstances.

i. Review under state constitutions' education
requirements

McDuffy v. Secretary of Education,141 exemplifies a state
court decision that analyzed school finance disparities on a
statewide basis under the education provision of the state con-
stitution, thus failing to respond directly to the deficiencies of
the inner-city schools.142 In McDuffy, the trial court described

133. Board of Educ. v. Walter, 390 N.E.2d 813 (Ohio 1979), cert. denied, 444
U.S. 1015 (1980).

134. Abbott, 575 A.2d at 363 n.1; Walter, 390 N.E.2d at 815.
135. Walter, 390 N.E.2d at 825.
136. Robinson, 303 A.2d at 294, 298.
137. See supra notes 32-40 and accompanying text (describing crime, vio-

lence, racial strife, and poor family conditions in impoverished central city
areas).

138. See supra note 41 and accompanying text (stressing importance of
quality education to enable children in concentrated poverty areas to break cy-
cle of poverty).

139. See supra notes 44-47, 51-55, and accompanying text (describing that
as compared with all other schools, inner-city schools have highest costs and
least funds to cover those costs).

140. See supra notes 129-130 and accompanying text.
141. 615 N.E.2d 516 (Mass. 1993).
142. Id.
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the inadequacies of Massachusetts' schools, focusing on over-
crowded classes, 14 3 unsafe buildings,'4 and other conditions as-
sociated with poor inner-city schools.' 45 The reviewing court
held the financing scheme unconstitutional 146 but failed to di-
rectly address the fact that the worst educational situations ex-
isted in the urban areas.' 47 The court ordered a weak,
generalized remedy which ignored inner-city problems such as
municipal overburden 48 and granted wide discretion to the
Massachusetts legislature to define the state constitutional
requirements.'

49

In contrast, the New Jersey Supreme Court in Abbott v.
Burke,' 50 the only state court to take a bold position under its
state constitution,' 5 ' ordered a progressive remedy that con-
fronted the unique disadvantages of the urban poor. 152 Because
poor urban children did not receive "equal educational opportu-
nities" as compared to children in the rest of the state, the court
held the state's funding system unconstitutional only as applied
to the poor, inner-city districts. 153 The court then ordered the
legislature to reform school financing in order to provide each
poor, urban district with "a budget per pupil that [was] approxi-
mately equal to the average of the richer suburban districts...

143. Id. at 521.
144. Id. at 521 n.13.
145. Id. at 521. The court describes the inadequacies of the "typical" impov-

erished schools in terms of urban problems. Id. at 520-21, 521 n.13. For exam-
ple, one school provided "inadequate services" for the 43 homeless children in
its system, another school could not meet the guidance needs of "its unusually
diverse population and large percentage of at-risk students." Id.

146. Id. at 519. The plaintiffs in McDuffy did not argue for equalized educa-
tional spending, but did claim that all students are entitled to an adequate edu-
cation. Id. at 522.

147. The court described the plaintiffs' schools as located in "towns and cit-
ies," and made no specific references to the urban plight. Id. at 519-20. The
court also failed to view the issue in terms of equal protection, and relied en-
tirely on the education article of the state's constitution. Id. at 519.

148. The McDuffy court merely listed some guidelines for the legislature to
consider when devising a financing scheme which would provide all students
with an "adequate" education. Id. at 554-56.

149. See supra note 124 (describing McDuffy court's reluctance to order a
definite remedy due to its deference to the state legislature).

150. 575 A-2d 359 (N.J. 1990).
151. The Abbott court decided the issue under the education article of the

state's constitution, although the reasoning seems to encompass an equal pro-
tection theme that all should receive equal treatment-an equitable standard of
education. Abbott, 575 A.2d at 408-410.

152. Id.
153. Id.
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and [was] sufficient to address their special needs. "15 4 Despite
the court's progressive holding, however, the New Jersey legisla-
ture has failed to fulfill the court's mandate.' 55

ii. Review under traditional equal protection analysis

Courts fail to address the plight of the urban poor not only
through analysis of school finance cases under the state consti-
tutions' education clauses, but also through strict adhesion to
traditional equal protection review.'5 6 While some courts ig-
nore157 or do not reach the issue 58 of equal protection in cases
regarding school funding inequities, those courts that focus on
equal protection as the basis for decision' 59 generally adhere to

154. Id. at 409. The court found that school funding must not rely on local
taxing and required that financing remain stable from year to year. Id. at 408;
see also Gray, supra note 128, at A14. Most recently, the Superior Court of New
Jersey found that the urban (also the poorest) school districts in New Jersey
received 5% more state funds than the other districts, and held that this was
not sufficient. Abbott, 575 A.2d at 408. Using a complicated formula, the judge
found that the state must provide at least 24% more aid to the poorest districts
in order to comply with constitutional mandates. Id.

155. See supra note 128 (describihg several constitutional challenges to New
Jersey's financing scheme and reporting that inner-city districts have recently
launched another constitutional attack on continuing inadequacies).

156. The one exception was the unanimous court in Washakie County
School District No. 1 v. Herschler, 606 P.2d 310, 333-34 (Wyo. 1980), which took
a novel approach similar to that followed by the United States Supreme Court
in Plyler v. Doe , 457 U.S. 202, reh'g denied, 458 U.S. 1131 (1982); see supra text
accompanying notes 101-102 (describing equal protection analysis employed by
the Court in Plyler which examined interest affected in conjunction with disad-
vantages of complaining class). This was a more aggressive position in that
most courts either did not address the suspect classification issue or found
wealth not to be suspect. The Herschler court did not view wealth indepen-
dently for suspect class analysis, but examined wealth in terms of its effect on
education. 606 P.2d at 333-34. It found wealth to be a suspect classification
"especially" because it affected a fundamental interest. Id. at 334. The court,
therefore, focused on the reality that classifications based on wealth which af-
fect quality of education are especially devastating for poor children

157. See Blase v. State, 302 N.E.2d 46 (Ill. 1973); Abbott, 575 A.2d at 359;
Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989) (Edgewood 1);
Edgewood Indep. Sch. Dist. v. Kirby, 804 S.W.2d 491 (Tex. 1991) (Edgewood 1H).

158. McDuffy v. Secretary of the Executive Office of Educ., 615 N.E.2d 516,
555 (Mass. 1993) (concluding that Massachusetts's constitution imposes en-
forceable duty on state to provide education for all children).

159. See Serrano v. Priest, 487 P.2d 1241 (Cal. 1971) (en banc); (Serrano 1),
557 P.2d 929 (Cal.) (en banc) Serrano v. Priest, cert. denied, 432 U.S. 907 (1977)
(Serrano II) (holding school financing system unconstitutional under the state
equal protection clause).
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the traditional approach,160 under which courts view factors in
isolation' 61 to decide whether education is a fundamental inter-
est or whether wealth is a suspect class.162

Courts that are willing to invalidate their states' school
funding schemes generally find education to be a fundamental
interest 163 due to its inclusion in their state's constitution.164 In
finding education to be a fundamental interest, however, courts
do not address the urban poor as a unique group. 165 Unfortu-
nately, state courts have also failed to address the unique combi-
nation of urban poverty and inferior education through suspect

160. See, e.g., Serrano II, 557 P.2d at 951 (determining initially that educa-
tion is fundamental interest and wealth is suspect classification under state
constitution).

161. See supra text accompanying notes 57-60 (describing traditional ap-
proach which United States Supreme Court followed in Rodriguez).

162. See supra text accompanying notes 57-60. Still other courts apply a
rational basis standard and hold unequal funding schemes unconstitutional
under state equal protection analysis without reaching the issues of whether
education is a fundamental right or wealth is a suspect class. See Tennessee
Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 152-56 (Tenn. 1993). The de-
fendants argued that the need for local control of education provided a rational
basis for the unequal funding. Id. at 154. The court held this argument invalid
because funding equalization does not harm local control, and poor districts ac-
tually gain more local control over education when they have sufficient funds.
Id. at 155. Affirming the lower court's rationale, the Tennessee Supreme Court
held the school funding disparities unconstitutional under equal protection ra-
tional basis review. Id.

163. A court that is willing to invalidate a school financing system generally
holds education to be a fundamental interest under its state constitution. See,
e.g., Horton v. Meskill, 376 A.2d 359, 373-75 (Conn. 1977) (finding education to
be fundamental interest and holding state school financing systems unconstitu-
tional); Pauley v. Kelly, 255 S.E.2d 859, 878-79 (W.Va. 1979) (same); Washakie
County Sch. Dist. No. 1 v. Herschler, 606 P.2d 310, 333-37 (Wyo. 1980) (same).

164. Almost all state constitutions have specific constitutional provisions for
a right to education. McUsic, supra note 129, at 311. Thus applying the
Supreme Court's analysis on a state level, state courts often find education to
be a fundamental right. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411
U.S. 1, 33-34 (1973) (stating fundamental interests are those rights implicitly
or explicitly provided for in Constitution). States also stress the importance of
education to the future of the nation. See, e.g., McDuffy v. Secretary of the Ex-
ecutive Office of Educ., 615 N.E.2d 516, 535-37 (Mass. 1993) (outlining history
of Massachusetts' constitutional provision for education and describing framers'
strong belief that education was "integral to the very existence of a republican
government).

165. See supra note 140-149 and accompanying text (describing how a court
viewed educational deficiencies in general terms under education clause of
state constitution).
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class analysis,16 6 because courts again view factors in
isolation.

16 7

Federal courts have not addressed the school finance issue
since San Antonio Independent School District v. Rodriguez, and
many state courts have failed to provide a remedy for poor in-
ner-city children who do not receive a quality education.168

Among state courts which have confronted the problem, there
has been a great lack of uniformity and a failure to recognize the
particularly deep-rooted travails affecting students in the poor
urban schools. 169 The lack of action in either state legislatures
or courts has left many inner-city children without sufficient ed-
ucational opportunities.'7 0 Without a comprehensive federal
remedy, these children have no recourse.

III. PROPOSAL FOR A FEDERAL REMEDY-A
CONCEPTUAL FRAMEWORK WHICH
ADDRESSES THE PLIGHT OF POOR

URBAN SCHOOLS

Because impoverished, urban school children have been un-
able to attain an adequate remedy at the state level,171 the
school funding issue should ultimately return to the federal
courts with a focus on the particular plight of the urban poor.
Over twenty years have passed since San Antonio Independent

166. See, e.g., Skeen v. State, 505 N.W.2d 299, 301-02 (Minn. 1993) (finding
education to be fundamental right but holding wealth not suspect class because
there was no proof of history of unequal treatment or lack of political power
among plaintiff districts).

167. See Lujan v. Colorado State Bd. of Educ., 649 P.2d 1005, 1017-19 (Colo.
1982) (en banc); McDaniel v. Thomas, 285 S.E.2d 156, 167 (Ga. 1981); Hornbeck
v. Somerset County Bd. of Educ., 458 A.2d 758, 786-87 (Md. 1983); Kukor v.
Grover, 436 N.W.2d 568, 578-79 (Wis. 1989) (analyzing poverty in isolation and
finding that wealth is not suspect class); cf Serrano II, 557 P.2d 929, 951 (Cal.
1977) (en banc) (viewing wealth in isolation but finding it to create suspect clas-
sification alone). But see Herchler, 606 P.2d at 334 (analyzing effect inadequate
education has on impoverished children in deciding that wealth is suspect
classification).

168. See supra note 109 and accompanying text.
169. See supra notes 113, 131 and accompanying text; and text accompany-

ing note 140.
170. See supra notes 116-123 and accompanying text (describing situation in

New York where judicial and legislative inaction has left inner-city students
with meaningless educations).

171. See supra notes 109, 111 and accompanying text (describing how courts
have failed to provide remedy in many states, causing lack of uniformity in edu-
cational opportunities available in public schools throughout nation).
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School District v. Rodriguez,1' 2 and the educational situation in
the inner-cities has declined considerably.' 7 3 Although the fed-
eral courts are not currently receptive to school finance claims,
only a federal remedy can ensure quality education for the ur-
ban disadvantaged and thereby provide an escape for these in-
nocent children.174 At minimum, inner-city students should
challenge school finance inequities in state courts under the
novel equal protection approach of Plyler v. Doe175 in order to
address their unique situation and create support for an ap-
proach which could ultimately prevail on the federal level.' 7 6

A. THE EQUAL PROTECTION CLAUSE SHOULD APPLY TO
INVALiDATE DISPARATE FUNDING SCHEMES WHICH
DENY EQUAL EDUCATIONAL OPPORTUNITIES FOR

POOR URBAN STUDENTS

Poor urban school districts should present their unique situ-
ation of school funding disparities,' 77 coupled with pronounced
educational needs,' 78 on the theory of Plyler. This proposal de-
mands that courts apply heightened scrutiny under state and
federal equal protection analysis when confronting discrimina-
tion against the inner-city poor in their quality of education. Be-
cause the government has a substantial interest in training
children to be useful participants in a democratic society, the
courts would hold the discrimination unconstitutional.

172. See supra notes 65-71 and accompanying text (explaining reasoning
and holding of Rodriguez).

173. See KOZOL, supra note 1, at 223 (stating that in 1991, "[in San Antonio,
where Demetrio Rodriguez brought his suit against the state in 1968, the chil-
dren of the poor still go to separate and unequal schools").

174. See supra part II.B. (describing inability of state courts to create uni-
form and adequate remedy for urban poor).

175. 457 U.S. 202, 216-24 (1982).
176. See infra part HI.B. (explaining how federal precedent supports

approach).
177. See supra notes 48-50 and accompanying text (describing great funding

disparities between rich and poor districts); notes 51-55 and accompanying text
(explaining effects of municipal overburden and focusing on resulting lack of
school funding in poor urban school districts).

178. See supra part I.A. (describing special needs of children who live in con-
centrated poverty areas, and explaining need for education to help children es-
cape cycle of poverty).
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1. Why Heightened Scrutiny Is Appropriate for Poor Urban
Students per Plyler

Although the United States Supreme Court has not de-
clared poverty1 79 a suspect class,'8 0 poor urban students consti-
tute a definable group of poor within Plyler because of their
unique social, economic, and political situation.' 8 ' Moreover,
although the Plyler Court did not find that Hispanic illegal
aliens comprise a suspect class,' 8 2 it nonetheless applied
heightened scrutiny to their denial of education because the dis-
crimination created "special disabilities upon groups disfavored
by virtue of circumstances beyond their control." 83 The Court
stressed the special circumstances of children born into an un-
derclass and found that to punish them-essentially for their
birth-would produce a result contrary to "fundamental concep-
tions of justice." 8 4

Similarly, poor urban students should enjoy special consti-
tutional protection from the denial of a meaningful education be-
cause disparate school funding unfairly discriminates against
them and burdens them with a great competitive disadvan-
tage. 85 Inequitable financing discriminates against inner-city
students simply because they live in concentrated poverty areas,
which is a situation beyond the children's control. Indeed the
unequal contest among students caused by disparate financing
resembles a "tainted sports event," fixed for the urban poor to

179. But see Menacker, supra note 25, at 1093-98 (arguing that poverty
should be considered suspect classification for federal equal protection review).
This Note's proposal differs from Dr. Menacker's in that it does not argue that
poverty alone is a suspect class. Instead, this Note shows that the urban poor
comprise a definable category of poor who suffer distinct disadvantages, and
because discrimination in educational quality amplifies those disadvantages,
the discrimination should be treated with heightened scrutiny.

180. Supra note 70 and accompanying text; San Antonio Indep. Sch. Dist. v.
Rodriguez, 411 U.S. 1, 33-34, reh'g denied, 411 U.S. 959 (1973).

181. See supra Part IA (describing social, economic, and educational disad-
vantages of inner-city students).

182. Plyler v. Doe, 457 U.S. 202, 202 (1982); see also supra notes 91, 99-100
and accompanying text (explaining the Plyler decisions' treatment of suspect
class analysis).

183. Plyler, 457 U.S. at 217 n.14.
184. Id. at 219-20.
185. See supra note 121 and accompanying text (describing R.E.F.LT.

court's acknowledgement that poor urban students need special educational
support in order to compete with students from wealthier areas, yet disadvan-
taged children receive inadequate and unequal education).

1994] 1663
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lose.186 Most tragically, these children cannot replay the
game.18 7

Although the Supreme Court in Plyler stated that education
does not rise to the level of a fundamental right under the fed-
eral constitution,188 the Court applied heightened scrutiny to
the illegal aliens' denial of education because education plays a
fundamental role in a democratic society,'8 9 and because deny-
ing education would marginalize these children from all political
and economic participation in society.190 Whereas Plyler in-
volved complete denial of free education,' 9 ' states do not entirely
deny education to urban poor. Nevertheless, inner-city children
receive blatantly defective schooling which in many circum-
stances creates a functional denial of education. 92

Moreover, the Plyler Court focused on the creation of a dis-
crete underclass as the primary reason that denial of education
to illegal aliens was unconstitutional. 193 Defective urban educa-
tion perpetuates the same political and economic marginaliza-
tion in the inner-city 94 that the Court feared complete denial of
education would cause among the illegal aliens in Plyler. The
inability of the impoverished urban citizens to bring about the
repeal of disparate fimding systems through the state legisla-
tures provides a compelling example of their lack of political
power.' 95 Their marginalization becomes greatly amplified be-
cause poor urban children receive the lowest quality educa-

186. See KozoL, supra note 1, at 180 (using metaphor of "tainted sports
event").

187. See id. (stressing "terrible finality" of unequal education due to inabil-
ity to replay one's childhood).

188. Plyler, 457 U.S. at 221; see supra note 90 and accompanying text.
189. See supra note 94 and accompanying text.
190. See supra notes 95-96 and accompanying text.
191. See supra note 98 and accompanying text (describing concurrences by

Justices Powell and Blackmun which explain that Plyler involves complete de-
nial of education).

192. See supra notes 22-23, 26-30, and accompanying text (describing egre-
gious situations in many urban schools).

193. Supra notes 96-98 and accompanying text.
194. See supra notes 40-41 and accompanying text (describing cycle of pov-

erty which infects urban underclass).
195. See Kosterlitz, supra note 4, at 1769-70 (explaining difficulty of passing

funding equalization legislation because wealthy exert more influence than
those most disadvantaged by status quo); supra notes 115-123, 127 and accom-
panying text (describing legislative deadlock which forecloses educational im-
provement for urban poor, especially when courts will not provide remedy).

[Vol. 78:16391664
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tion,196 denying them the educational and vocational skills
necessary for meaningful participation in society.197

Because the urban poor suffer unique disadvantages and
because education is essential to prevent the groups' continued
marginalization, courts should apply heightened scrutiny to
funding discrimination. Independently, the urban poor do not
constitute a suspect class, and education is not a fundamental
interest. When, however, a state exacerbates the particular dis-
advantages of urban poverty by allowing discrimination in the
quality of education' 98 available to the inner-city poor, equal
protection demands heightened scrutiny.199

2. Disparate Funding of Poor Inner-City Schools Does Not
Serve a "Substantial Goal"200 and Therefore Fails
to Survive Heightened Scrutiny

As in Rodriguez,201 states often claim that increased local
control over education provides a "legitimate"20 2 or "substan-
tial"20 3 state interest which flows from disparate fuMding be-
cause such. financing mechanisms allow residents of each
district to determine the level of local taxes that they will devote
to their schools. 20 4 The argument for local control does not pro-

196. See supra notes 22-23 and accompanying text (noting educational crisis
which falls most heavily on urban poor).

197. The court in Abbott v. Burke described the urban poor as "doubly mis-
treated: first, by the accident of their environment and, second, by the disad-
vantage added by an inadequate education." 575 A.2d 359, 403 (N.J. 1990).

198. See supra notes 42-50 and accompanying text (explaining that this dis-
crimination in educational quality is due to unequal and inadequate funding).

199. See supra note 102 and accompanying text. Courts should apply
heightened scrutiny, as it was applied to the illegal aliens in Plyler, when the
state places an underclass at an extreme disadvantage for reasons beyond their
control.

200. See supra notes 92-93 and accompanying text (describing heightened
scrutiny analysis per Plyler which requires court to find that discriminatory
law furthers "substantial state goal" in order for court to uphold it).

201. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 48-55, reh'g de-
nied, 411 U.S. 959 (1973); see supra note 71. The argument for local control
withstood rational basis equal protection review of the "adequate" school financ-
ing system in Rodriguez but the argument would be too weak to withstand
heightened scrutiny, especially when applied to the many inner-city schools
which are inadequate.

202. See supra note 162 (presenting state argment that local control is "le-
gitimate" state interest).

203. See Serrano v. Priest, 557 P.2d 929, 953 (Cal.) (en banc), cert. denied,
432 U.S. 907 (1977) (rejecting state's argument for local control as "substantial"
state interest under strict scrutiny equal protection review).

204. See supra note 42 and accompanying text (stating that states base
school funding primarily on local property taxes).

16651994]
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vide even a legitimate state interest in the case of poor urban
districts,20 5 because these districts with exaggerated needs lack
sufficient funds to have any meaningful control.20 6 Local control
therefore fails to provide a "substantial state goal" to satisfy
heightened scrutiny analysis of discrimination in the education
of urban poor. At the least, to the extent Plyler offers scrutiny
which balances competing interests,20 7 the goal of local control
would fail to supersede the overriding state interest in educating
children for participation in a democratic society and in provid-
ing the urban poor with skills necessary to aid them in their es-
cape from the urban underclass.

The Plyler Court espoused the government's overriding in-
terest in preventing illegal aliens from becoming a marginalized
underclass. 20 8 The federal government, therefore, has an even
greater interest in aiding American citizens in breaking away
from government assistance and becoming productive members
of society.209 As the Supreme Court stated in Plyler, "[i]t is diffi-
cult to understand precisely what the State hopes to achieve by
promoting the creation and perpetuation of a subclass of illiter-
ates within our boundaries, surely adding to the problems and
costs of unemployment, welfare, and crime."210 The federal in-
terest in providing an adequate education in order to prevent
the persistence of the urban underclass would therefore prevail
over the goal of local control, and discriminatory school funding
would be held unconstitutional.

205. Many states no longer adhere to this argument. See, e.g., supra note
162 (describing Tennessee case in which local control did not provide a rational
basis for equal protection review of a disparate funding scheme).

206. See supra notes 44-45 (describing how impoverished districts cannot
generate sufficient funds for rudimentary education, let alone needed services);
see also Rodriguez, 411 U.S. 1, at 83, 84 (Marshall, J., dissenting) (exclaiming:
"[i]t is an inescapable fact that if one district has more funds available per pupil
than another district, the former will have greater choice in educational plan-
ning than will the latter").

207. See supra notes 93, 96, and accompanying text (explaining how in ap-
plying heightened scrutiny, the Court "balanced" state interest involved with
hardship suffered by complainants).

208. Plyler v. Doe, 457 U.S. 202, 230, reh'g denied, 458 U.S. 1131 (1982)
(stating that federal interest in providing illegal aliens with education was to
prevent them from adding to "problems and costs of unemployment, welfare,
and crime"); see also supra note 96 and accompanying text.

209. See Henry & Welch, supra note 7, at 7. Poor educational programming
in the inner-cities costs states billions of dollars. Id. For example, high school
dropouts (with the largest percentage of dropouts in the central city) "cost
America $240 billion in lost earnings and forgone taxes over their lifetimes."
Id.

210. Plyler, 457 U.S. at 230.

1666 [Vol. 78:1639
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B. CONSISTENCY WITH PRE-EXISTING CASE LAW

As described above, this Note's proposal fits neatly within
the holding of Plyler v. Doe.211 Other federal precedents, like
San Antonio Independent School District v. Rodriguez,2 12 sup-
port, or at least do not foreclose, this Note's proposal. Indeed,
the proposal benefits from the United States Supreme Court's
repeated espousals confirming the importance of education,213

and from the Court's democratic theory of the Equal Protection
Clause first announced in Carolene Products.214

Although the equal protection proposal advanced in this
Note may appear to conflict with Rodriguez,21 5 upon closer anal-
ysis the decision allows for the proposal. Rodriguez left unan-
swered whether the Constitution provides a right to some
minimum threshold of education.216 The Supreme Court would
have the opportunity to address this issue through a federal con-
stitutional challenge to disparate financing schemes in poor ur-
ban schools, because many of these schools fail to offer a
minimally adequate education.2 17

An equal protection challenge based on the Plyler theory
would also comply with the Rodriguez analysis because impover-
ished, urban children comprise a "definable category of 'poor'
people."218 The Rodriguez plaintiffs provided no "definitive de-
scription" or "delineation" of their class. 2 1 9 They simply repre-
sented a general, amorphous pool of poor persons. Indeed, the
Rodriguez Court seemed to invite an equal protection challenge
to a discriminatory school funding scheme which burdens a de-
finable group of poor.220

The urban poor comprise a distinguishable category of poor
who suffer particular disadvantages which impoverished per-

211. See supra part HI.
212. 411 U.S. 1 (1973).
213. See supra notes 74-75 and accompanying text (explaining the Court's

view in Brown v. Board of Educ. that all are entitled to education "on equal
terms").

214. See supra notes 80-81 and accompanying text.
215. See supra notes 66-71 and accompanying text (explaining why the Rod-

riguez plaintiffes did not obtain a federal remedy).
216. See supra notes 78-79 and accompanying text.
217. See, e.g., Reform Educ. Fin. Inequities Today (R.E.F.I.T.) v. Cuomo, 578

N.Y.S.2d 969, 973 (N.Y. App. Div. 1991) (presenting plaintiffs' argument that
many urban districts offer inadequate educational opportunities but state court
fails to identify "minimum standard" with which each school must comply).

218. Rodrguez, 411 U.S. at 25; see supra note 83 and accompanying text.
219. Rodriguez, 411 U.S. at 19; see supra note 84 and accompanying text.
220. See supra note 85 and accompanying text.
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sons elsewhere do not experience. 221 Uniquely urban problems
of violence, ethnic strife, and overcrowded classrooms require
expensive special services for inner-city students.2 22 Low fund-
ing levels make it nearly impossible to pay for such programs,
let alone provide for basic education.223 To further add to the
urban educational malaise, municipal overburden soaks up local
property tax funds, leaving little money for basic educational
needs.224 These factors converge to create the distinguishable
condition of the impoverished inner-city students.

Above all, the argument for the urban poor rests on the pur-
pose of the Equal Protection Clause "to work nothing less than
the abolition of all caste-based and invidious class-based legisla-
tion."225 Disparate school funding systems are "caste-based."
Low-quality education compounds other disadvantages of the in-
ner-city children, and excludes them from political and economic
participation.

The United States Supreme Court confirmed that the basis
of the Equal Protection Clause lies in protecting the politically
powerless from those who have disproportionate influence.226

The urban poor lack political power as evidenced by their inabil-
ity to eliminate disparate funding systems.22 7 Moreover, the
scant power they have retained will disappear if disparate fund-
ing prevents inner-city children from gaining the educational
skills they need to become political contenders.

Educational disparities aside, the urban poor find compet-
ing politically with the wealthy very difficult.228 The state must
offer quality education in the inner-cities to diminish one disad-

221. See supra part I.A. (describing how central city schools offer lowest
quality education, negatively affecting children most in need of education to
help them escape from deteriorating urban landscape).

222. See supra notes 30, 32-34 and accompanying text (describing bleak sit-
uation inner-city students face).

223. See supra notes 44-47 and accompanying text (explaining how fimding
systems based on local property taxes cause disparities, and how usually impov-
erished areas of central cities are those most unable to raise sufficient funds).

224. See supra notes 47, 51-55 and accompanying text.
225. Plyler v. Doe, 457 U.S. 202, 213 (1982).
226. See supra notes 80-81 and accompanying text.
227. See supra notes 121, 127-128 and accompanying text (noting inability

of inner-city poor to cause repeal of inequitable financing schemes).
228. The Supreme Court has acknowledged that the wealthy wield dispro-

portionate political power over the poor. See supra note 81 (explaining
Supreme Court holding in Austin v. Michigan Chamber of Commerce, 494 U.S.
652 (1990), recognizing overwhelming political influence of wealthy and uphold-
ing constraints on political speech in order to contain this disproportionate
power).
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vantage of urban poverty, and provide one area in which the ur-
ban poor can begin on equal footing with the rest of society.229

As the Court announced: "all persons similarly circumstanced
shall be treated alike."230 The underlying purpose of the Equal
Protection Clause and past federal precedents thus bolster the
argument for the inner-city poor.

C. APPLICATION OF THE PROPOSAL TO ENSURE A UNIFORM
REMEDY FOR ALL POOR INNER-CITY STUDENTS

The equal protection proposal per Plyler would best address
the plight of the inner-city poor if applied on a federal level.
Uniform application of the proposal on a state level, however,
could provide remedies sensitive to the unique disadvantages of
urban students and create a basis for an ultimate federal rem-
edy. Many issues surround determining the most appropriate
remedy to ensure a meaningful education for the urban poor,
and a complete discussion of these issues would transcend this
Note's scope.231 The key aspect of an ultimate federal remedy,
however, lies in the creation of a uniform, national mandate that
states provide all children, including impoverished inner-city
students, with a meaningful public education.23 2

A comprehensive remedy first requires that the courts hold
disparate and inadequate school funding systems unconstitu-
tional as applied to poor urban students.233 Next, like the New
Jersey Supreme Court in Abbott v. Burke,23 4 courts could re-
quire state legislatures to provide adequate funding for impover-
ished, inner-city districts-funding which is not dependent on
local property taxes. 235 Also essential for a full remedy is that

229. See supra note 186 and accompanying text (comparing disparate fund-
ing systems with "tainted sports event"). States could help remedy the "tainted
sports event" with equalized funding.

230. F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920).
231. See supra note 113, 115, 124-125 and accompanying text (describing

problems that state courts have encountered in devising remedies, including
separation of powers concerns). A full discussion of federal court remedies for
school finance reform involves a myriad of political issues and ventures beyond
the scope of this Note.

232. State officials could delineate exactly what comprises a "meaningful ed-
ucation," using objective criteria. Meanwhile, the federal government could es-
tablish performance goals and require the states to show improvement in order
to receive federal funding.

233. See supra part I-A (explaining how plaintiff school districts should
challenge school funding disparities under Plyler theory).

234. See supra notes 150-154 and accompanying text.
235. See supra part I.B. (describing how school funding based on local prop-

erty taxes results in low-quality education for inner-city children).
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states adjust financing levels for the higher costs of the inner-
city236 and ensure sufficient funding to provide urban children
with needed services. 237 Courts could reserve to state legisla-
tures the power to devise plans appropriate for their states,
which comply with the courts' mandate. 238 Although the cur-
rent Supreme Court may not welcome school finance challenges,
ultimately this Note's proposal could provide a federal remedy
for inner-city students which would create awareness and in-
volvement on a national level. Courts' initiatives would force
the federal government to supplement their rhetoric239 with real
action for the future of impoverished urban children. These chil-
dren can no longer patiently await an "ultimate 'political' solu-
tion sometime in the indefinite future while, in the meantime,
[they] unjustifiably receive inferior educations that 'may affect
their hearts and minds in a way unlikely ever to be undone.'"240

CONCLUSION

The inner-city poor suffer the ills of their decaying urban
landscape while states fail to provide them with quality educa-
tion which would aid them in their escape from the cycle of pov-
erty. Federal courts have not addressed the school finance issue
since San Antonio Independent School District v. Rodriguez in
1973, although Rodriguez clearly did not foreclose a federal rem-
edy. Moreover, state courts have either refused to confront the
issue or have failed to provide comprehensive, uniform remedies
for the inner-city poor. The time is ripe for federal courts to re-
quire states to provide urban children with a quality education
so that they "might be able somehow to soar up above the hope-
lessness, the clouds of smoke and sense of degradation all
around them."241

236. See supra notes 51-55 and accompanying text (describing problems as-
sociated with municipal overburden and drain on tax revenues which occurs in
central cities).

237. See supra part LA- (describing heightened needs of urban poor due to
social and economic decay of urban landscape).

238. See supra note 124 and accompanying text (describing how state courts
have been comfortable with school financing remedies that leave details of the
fimding schemes to state legislatures).

239. See supra notes 3-6 and accompanying text (describing how federal gov-
ernment has criticized American education while decreasing federal education
expenditures and failing to develop national standards).

240. Rodriguez, 411 U.S. at 70, 71-72 (Marshall, J., dissenting) (quoting
Brown v. Board of Educ., 347 U.S. 483, 494 (1954)).

241. KozoL, supra note 1, at 41.
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Plyler v. Doe provides a conceptual framework for equal pro-
tection analysis at the state level, and ultimately at the federal
level, that addresses the unique disadvantages of inner-city
poor. Using the Plyler framework, courts should apply height-
ened scrutiny equal protection review to invalidate unequal and
inadequate school funding schemes which discriminate against
poor urban school children. This particular group of children re-
quires heightened constitutional protection to assure them an
education which would end their continued marginalization
from meaningful economic and political participation in Ameri-
can society.




