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NOTES

When Precedent Wears Thin: The
Missouri Supreme Court Clarifies an

Issue of Ambiguity Affecting the
Arbitrability of Wrongful Death

Claims
Lawrence v. Beverly Manor'

I. INTRODUCTION

For over sixty years, Missouri courts have followed the precedent that a
wrongful death cause of action is a "new and independent claim." 2 However, in
2007, the Missouri Supreme Court in State ex rel. Burns v. Whittington decided
that a wrongful death cause of action is a "derivative claim" and seemingly called
into question this long-established precedent.3 In the case of Lawrence v. Beverly
Manor, the Missouri Supreme Court and the Missouri Court of Appeals for the
Western District interpreted the Burns decision in two different ways. The Mis-
souri Court of Appeals (in Lawrence 1) found that Burns held that a wrongful
death cause of action is a derivative claim, thus changing the current legal land-
scape surrounding arbitrability of wrongful death claims in Missouri.4  On the
contrary, the Missouri Supreme Court (in Lawrence II), sitting en banc, inter-
preted Burns as having no such effect on current law, but it admitted that the lan-
guage within Burns may be ambiguous.5 Although the application of the Burns
decision by the Missouri Supreme Court seems to be the most beneficial for arbi-
tration and wrongful death law in Missouri, the response of the appellate court
was both logical and significant because it presented the Missouri Supreme Court
with the opportunity to resolve the ambiguity and preserve the long-established
legal precedent of Missouri affecting the arbitrability of wrongful death claims.

1. 273 S.W.3d 525 (Mo. 2009) (en banc).
2. See Blessing v. Chicago, B. & Q.R. Co, 171 S.W.2d 602, 603 (Mo. 1943); O'Grady v. Brown,

654 S.W.2d 904, 910-11 (Mo. 1983) (en banc); American Family Mut. Ins. Co. v. Ward, 774 S.W.2d
135, 136-37 (Mo. 1989) (en banc); Sullivan v. Carlisle, 851 S.W.2d 510, 515 (Mo. 1993) (en banc). A
"new and independent" wrongful death claim is defined under Missouri law as a new cause of action
not belonging to the decedent. See Finney v. Nat'l Healthcare Corp., 193 S.W.3d 393, 395 (Mo. Ct.
App. 2006). Wrongful death is a cause of action derived from state statutes. See Mo. REV. STAT. §§

537.080-537.100 (2008).
3. State ex rel. Burns v. Whittington, 219 S.W.3d 224, 225 (Mo. 2007) (en banc). A "derivative"

wrongful death claim is defined under Missouri law as a cause of action derived from the underlying
tortuous acts that caused the decedent's fatal injury. Id.

4. See Lawrence v. Manor, No. WD 67920, 2008 WL 731561, at *5 (Mo. Ct. App. Mar. 18, 2008).
5. Lawrence v. Beverly Manor, 273 S.W.3d 525, 528-29 (Mo. 2009) (en banc).
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II. FACTS AND HOLDING

In March 2003, the Beverly Manor nursing facility executed an agreement
with Phyllis Skoglund, the daughter of Dorothy Lawrence, in order to secure resi-
dency for Lawrence at Beverly Manor. 6 The agreement contained a provision
compelling arbitration for any claims against Beverly Manor, including claims
related to the services or health care provided.7 The agreement also specified that
it was binding on "all persons whose claim is derived through or on behalf of
[Dorothy Lawrence]."8 Skoglund signed the arbitration agreement on behalf of
her mother pursuant to a power of attorney.9 Beverly Manor admitted Lawrence,
but she died shortly thereafter.' 0 Her son, Dale Lawrence, who did not sign the
arbitration agreement, filed a wrongful death action against Beverly Manor in a
Missouri circuit court alleging that his mother suffered fatal head injuries when
employees negligently dropped her."' In response to the lawsuit, Beverly Manor
filed a motion to compel arbitration.' 2

The circuit court denied the motion on the ground that wrongful death claims
are new and independent claims rather than derivative claims.' 3 The circuit court
reasoned that "nothing in the arbitration agreement can be construed to extend to
new and independent causes of action others would have such as this action for
wrongful death."'14 On appeal, Beverly Manor argued that the circuit court erred
in denying its motion to compel arbitration.15 In particular, Beverly Manor as-
serted that, although Lawrence's son was not a party to the arbitration agreement,
the agreement was binding upon him nonetheless. 16

After the circuit court issued its initial order on January 5, 2007, denying the
motion to compel arbitration, the Missouri Supreme Court decided State ex rel.
Burns v. Whittington, ruling that a wrongful death claim was not a new and inde-
pendent cause of action.' 7 The court concluded that "although death is the neces-

6. Lawrence, 2008 WL 731561, at *1.
7. Id. The agreement stated as follows:
It is understood and agreed by [Beverly Manor] and [Dorothy Lawrence] that any and all claims,
disputes and controversies ... arising out of, or in connection with, or relating in any way to the
Admission Agreement or any service or health care provided by [Beverly Manor] to [Dorothy
Lawrence] shall be resolved exclusively by binding arbitration ....
It is the intention of the parties to this Arbitration Agreement that it shall inure to the benefit of
and bind the parties, their successors, and assigns, including without limitation the agents, em-
ployees and servants of [Beverly Manor], and all persons whose claim is derived through or on
behalf of [Dorothy Lawrence], including any parent, spouse, sibling, child, guardian, executor,
legal representative, administrator or heirs of [Dorothy Lawrence]. The parties further intend that
this agreement is to survive the lives or existence of the parties hereto.

Id.
8. Id.
9. Id.

10. Id.
II. Id.
12. Id.
13. Id. at *2. The circuit court relied heavily on Finney v. National Healthcare Corp., which an-

nounced the legal position that a wrongful death claim is a new and independent cause of action. Id. at
*3; see Finney v. Nat'l Healthcare Corp., 193 S.W.3d 393, 395 (Mo. Ct. App. 2006).

14. Lawrence, 2008 WL 731561, at *2.
15. Id. at *1.
16. id.
17. State ex rel. Bums v. Whittington, 219 S.W.3d 224, 225 (Mo. 2007) (en banc).

[Vol. 2009
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sary final event in a wrongful death claim, the cause of action is derivative of the
underlying tortious acts that caused the fatal injury."' 18 Because Dale Lawrence
initiated his wrongful death action against Beverly Manor prior to the opinion of
the Missouri Supreme Court in Burns, the appellate court had to determine wheth-
er the Burns decision should apply retroactively to the present case. 19 On appeal,
the Court of Appeals of Missouri for the Western District, in Lawrence I, affirmed
the circuit court's decision not to compel arbitration, holding that the change in
law enunciated in Burns should not apply retroactively to Dale Lawrence's cause
of action. 20 The court of appeals applied an exception for parties who had relied
on the state of the law as it existed when the parties entered into the agreement. 21

After the court of appeals arrived at this decision on March 18, 2008, the par-
ties entered an application for transfer to the Missouri Supreme Court.22 Howev-
er, the transfer was denied on April 29, 2008.23 A transfer was again requested;
on June 24, 2008, the court ordered the cause transferred to the Missouri Supreme
Court.

24

The issue before the Missouri Supreme Court in Lawrence H was whether an
arbitration agreement signed on behalf of a nursing home resident is binding on
plaintiffs in a wrongful death action against the nursing home. 25 Beverly Manor
argued that the court's decision in Burns "undercut" the cases holding that a
wrongful death claim is a new and independent cause of action.26 However, the
court disagreed that the Burns decision overturned such precedent.27 The court
admitted that the language of Burns may seem to create ambiguity about whether
wrongful death is a derivative claim but clarified that the Burns holding is limited
to the issue of venue. 28 On January 13, 2009, the Missouri Supreme Court af-
firmed the judgment of the circuit court, holding that a wrongful death cause of
action is a new and independent claim rather than a derivative claim, though, in
accordance with Burns, a wrongful death claim is treated differently for venue
purposes.

29

1. LEGAL BACKGROUND

The long-established legal principle set forth by the Missouri Supreme Court
is that a wrongful death cause of action is a new and independent claim, rather
than a derivative claim.30 In the Lawrence cases, the decision of State ex rel.
Burns v. Whittington regarding wrongful death law in Missouri was interpreted

18. Id.
19. Lawrence, 2008 WL 731561, at *4.
20. Id. at *5-6.
21. Id. at *4.
22. Id. at *1
23. Lawrence v. Manor, No. WD 67920, 2008 WL 731561 (Mo. Ct. App. Apr. 29, 2008).
24. Lawrence v. Manor, No. WD 67920, 2008 WL 731561 (Mo. Ct. App. June 24,2008).
25. Lawrence v. Beverly Manor, 273 S.W.3d 525, 526 (Mo. 2009) (en banc).
26. Id. at 528.
27. Id.
28. ld.
29. Id. at 525, 529-30.
30. See Blessing v. Chicago, B. & Q. R. Co, 171 S.W.2d 602, 603 (Mo. 1943); O'Grady v. Brown,

654 S.W.2d 904, 910-11 (Mo. 1983) (en banc); Am. Family Mut. Ins. Co. v. Ward, 774 S.W.2d 135,
136-37 (Mo. 1989) (en banc); Sullivan v. Carlisle, 851 S.W.2d 510, 515 (Mo. 1993) (en banc).

No. 2]
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one way by the Missouri Court of Appeals and another way by the Missouri Su-
preme Court. The court of appeals interpreted the Burns decision as requiring
courts to treat wrongful death claims as derivative, departing from long-
established precedent and changing the rights of non-signatories to certain arbitra-
tion agreements. 31 To avoid messy consequences, the court of appeals empha-
sized that exceptions are available for courts to consider when deciding whether a
newly established rule of law should be applied retroactively to a particular case. 32

However, finding a distinction in the ambiguous language of the Burns decision
that the appellate court did not recognize, the Missouri Supreme Court concluded
that the Burns decision does not greatly change wrongful death or arbitration
law.

33

A. Missouri Supreme Court Precedent Characterizing Wrongful Death

Claims

Beginning in 1943 with Blessing v. Chicago, B. & Q. R. Co.,34 the Missouri
Supreme Court set forth the legal principle that a wrongful death cause of action is
a new and independent claim, rather than a derivative claim. The Court pro-
vided that "the [wrongful death] statute created a new cause of action ... [and]
did not revive a cause of action belonging to a deceased. 36 In 1983, the Missouri
Supreme Court, in O'Grady v. Brown,37 reiterated this legal principle, declaring
that a wrongful death claim creates a new cause of action where none existed at
common law.38 The court further concluded that the right of action thus created is
neither a transmitted nor a survival right, reasoning that because the wrongful
death claim is so unrelated to any cause of action the deceased would have had,
the wrongful death claim must be a new cause of action. 39

The Missouri Supreme Court continued to uphold this principle in both Amer-
ican Family Mutual Insurance Co. v. Ward and Sullivan v. Carlisle.4 ° In Ward,
the court decided that the cause of action for wrongful death "was not transmitted
to plaintiffs by way of any right of action which the deceased ... may have exer-
cised if [he or she] had lived, but instead was a new and distinct cause of action
created purely by statute . . . .41 In Sullivan, the Court not only declared that a
wrongful death claim does not belong to the deceased, but it further provided that

31. Lawrence, 2008 WL 731561, at *5; See State ex rel. Burns v. Whittington, 219 S.W.3d 224 (Mo.
2007) (en banc).

32. Lawrence, 2008 WL 731561, at *4 (citing Sumners v. Sumners, 701 S.W.2d 720 (Mo. 1985) (en
banc) (for the proposition that when parties rely on the state of decisional law prior to a change courts
may apply a law prospectively to avoid injustice and unfairness)).

33. Lawrence, 273 S.W.3d at 528.
34. Blessing v. Chicago, B. & Q. R. Co., 171 S.W.2d 602 (Mo. 1943).
35. Id. at 603
36. Id.
37. 654 S.W.2d 904 (Mo. 1983) (en banc) (quoting State ex. rel. Jewish Hosp. v. Bulder, 540

S.W.2d 100, 104 (Mo. Ct. App. 1976)).
38. Id. at 910.
39. Id.; see Lawrence, 2008 WL 731561, at *4.
40. Am. Family Mut. Ins. Co. v. Ward, 774 S.W.2d 135 (Mo. 1989) (en banc); Sullivan v. Carlisle,

851 S.W.2d 510 (Mo. 1993) (en banc).
41. Ward, 774 S.W.2d at 136 (citing Nanney v. I.H. Shell & Son, 138 S.W.2d 717, 719 (Mo. Ct.

App. 1940)).

[Vol. 2009
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the wrongful death right of action "is created and vests in the survivors at the
moment of death.,

42

The Missouri Court of Appeals for the Southern District added to this line of
cases in Finney v. National Healthcare Corp.43 In Finney, the decedent was ad-
mitted into a nursing home after her granddaughter executed a contract with Joplin
Healthcare Center (Joplin) that included an arbitration provision. 44 The dece-
dent's daughter, who was neither a party nor signatory to the contract, brought a
wrongful death claim against Joplin after her mother's death.45 Although Joplin
argued that the decedent's daughter was bound by the arbitration agreement, the
court of appeals found the arbitration clause inapplicable because wrongful death
is an independent claim inherent in the survivor-not the deceased-and also
because the plaintiff was a non-signatory to the contract. 46

This legal principle that a wrongful death cause of action is a new and inde-
pendent claim has guided Missouri courts for over sixty years.47 However, the
decision of the Missouri Supreme Court in Burns almost changed the course of
wrongful death actions in Missouri, thereby changing the arbitrability of wrongful
death claims, as well.

48

B. An In-Depth Look at State ex rel. Bums v. Whittington

Before discussing the differing interpretations of State ex rel. Burns v. Whit-
tington, it is important to understand the case in relation to the comprehensive tort
reform initiative undertaken by the Missouri General Assembly in 2005.49 Mis-

souri's tort reform has been called one of the Nation's toughest and was passed in
order to combat the venue shopping that was occurring throughout the state.5 °

Before the Tort Reform Act, venue was quite simple to establish. 51 However, the
new venue provisions went into effect on August 28, 2005, severely limiting ve-

42. Sullivan, 851 S.W.2d at 515 (citing O'Grady, 654 S.W.2d at 910; Ward, 774 S.W.2d at 136-37).
43. 193 S.W.2d 393 (Mo. Ct. App. 2006). The circuit court in Lawrence v. Manor heavily relied on

Finney because of its important factual similarities. Lawrence, 2008 WL 731561, at *2-3.
44. Finney, 193 S.W.3d at 394.
45. Id.
46. Id. at 395-97.
47. See Blessing v. Chicago, B. & Q. R. Co, 171 S.W.2d 602, 603 (Mo. 1943); O'Grady v. Brown,

654 S.W.2d 904, 910 (Mo. 1983) (en banc); Am. Family Mut. Ins. Co. v. Ward, 774 S.W.2d 135, 136
(Mo. 1989) (en banc); Sullivan v. Carlisle, 851 S.W.2d 510, 515 (Mo. 1993) (en banc).

48. See State ex rel. Bums v. Whittington, 219 S.W.3d 224 (Mo. 2007) (en banc).
49. See Michael E. Crowley, Burning Bridges: Does Joining a Party Sacrifice Venue Selected Be-

fore Missouri Tort Reform?, 64 J. Mo. B. 74,75 (2008).
50. Id. at 74.
51. The former general venue statute stated that venue was proper in any county in which a defen-

dant resided or "in the county where the [plaintiffs] cause of action accrued" and "if all defendants
resided outside [Missouri], venue would be proper "in any Missouri county" of the plaintiffs choos-
ing." Mo. REV. STAT. § 508.070 (2004), repealed by H.R. 393, 93d Gen. Assem., Reg. Sess. (Mo.
2005), codified at Mo. REV. STAT. § 508.010 (2005 Supp.); see David Jacks Achtenberg, Venue in
Missouri After Tort Reform, 75 UMKC L. REV. 593,598 (2007).

No. 2]
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fue determination. 52 In particular, the new venue statutes limited venue for plain-
tiffs injured in the state of Missouri to the county in which they were injured.53

Alfred Burns filed a petition on August 22, 2005, in the circuit court of the
City of St. Louis alleging that he developed leukemia due to exposure to the de-
fendants' products containing benzene. 54 Burns died in January 2006, and an
amended petition was filed in March 2006 alleging wrongful death due to benzene
exposure. 55 Defendants filed a motion to transfer the case to St. Louis County,
where the plaintiff was first injured, arguing that the amended petition constituted
a new "cause of action" and was therefore subject to the new venue statutes now
in effect.56 The circuit court granted the motion after finding that the amended
petition constituted a new cause of action and transferred the case to St. Louis
County as required by the amended venue provisions. 57 After the circuit court
granted the motion, the plaintiff filed for a writ of mandamus. 58

On appeal, the Missouri Supreme Court questioned whether the amended pe-
tition asserting a wrongful death claim did, in fact, constitute a new cause of ac-
tion requiring transfer to St. Louis County. 59 The Court analyzed the new venue
statutes, which provided that the new provisions applied to every cause of action
filed after August 28, 2005.60 Because the statutes failed to define "cause of ac-
tion," the Court relied on the definition the Missouri Supreme Court used in Ches-
terfield Village, Inc. v. City of Chesterfield.61 There, the court defined the term as
"a group of operative facts giving rise to one or more bases for suing. '62 The
Court adopted this "operative facts test," declaring that the wrongful death claim
was based on the same operative facts as the original claim and did not constitute
a new and independent cause of action subject to the new venue statutes. 63 There-
fore, the Missouri Supreme Court concluded that venue was proper in the City of
St. Louis, rather than St. Louis County.6 4

It is not only important to understand the Burns decision in relation to Mis-
souri's tort reform, but also to understand the decision within the context of the
rights of non-signatories to an arbitration agreement. As a general rule, and as
applied by the court of appeals in Finney, only parties to an arbitration agreement

52. Crowley, supra note 49, at 74. The new venue provisions were codified as §§ 538.205-538.230
of the Missouri statutes. Mo. REV. STAT. §§ 538.205-.230 (2005). Mo. REV. STAT. § 538.230 was later
repealed. Mo. H.R. 393.

53. Crowley, supra note 49, at 75-76.
54. State ex rel. Bums v. Whittington, 219 S.W.3d 224, 224-25 (Mo. 2007) (en banc). The petition

was filed before the new venue statutes went into effect, thus venue was proper because a defendant
resided in the City of St. Louis. Id.

55. Id. at 225.
56. Id.
57. Id.
58. Lawrence v. Manor, No. WD 67920, 2008 WL 731561, at *3 (Mo. Ct. App. Mar. 18, 2008)

(discussing the procedural history of Bums); see Bums, 219 S.W.3d at 225-26.
59. Bums, 219 S.W.3d at 225; see Lawrence, 2008 WL 731561, at *4.
60. Bums, 219 S.W.3d at 225.
61. 64 S.W.3d at 318 (Mo. 2002).
62. Chesterfield Village, Inc. v. City of Chesterfield, 64 S.W.3d 315, 318 (Mo. 2002) (citing

BLACK'S LAW DICTIONARY 214 (7th ed., 1999)).
63. Bums, 219 S.W.3d at 225; see Crowley, supra note 49, at 76.
64. Bums, 219 S.W.3d at 225-26.
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are bound to arbitrate. 65 Therefore, a non-signatory, which is a party who has not
signed or otherwise assented to the arbitration agreement, is not bound by the
arbitration clause. 66 The general rule that non-signatories are not bound by the
arbitration agreement exists because arbitration is consensual, and parties must
agree by contract to arbitrate existing or prospective disputes.67 Therefore, the
general rule reflects the principle that only parties who manifest intent to be bound
to the arbitration agreement should be bound.6 8 However, under certain circums-
tances, persons who are non-signatories may have some rights or duties under an
arbitration agreement.69 Specifically, a non-signatory may be bound by an arbitra-
tion agreement under an accepted theory of agency or contract law.70

As a result of the Burns court's decision, the rights of non-signatories to an
arbitration agreement were severely limited. The Missouri Court of Appeals for
the Southern District established in Finney v. National Healthcare Corp. that an
arbitration clause is not binding on non-signatories to an arbitration agreement. 71

However, this general rule established by Finney is significantly changed as a
result of the Burns decision. 72 After Bums, a non-signatory to an arbitration
agreement would be forced to arbitrate on behalf of the deceased when bringing a
wrongful death claim because the non-signatory would be asserting a claim
through a derivative right of the deceased. 7 3 Non-signatories would thus be re-
quired to follow the specifications of arbitration agreements to which they were
not a party and were never given the opportunity to bargain for the particular spe-
cifications set forth within the arbitration clause.74 Therefore, the Burns decision
would have a significant impact on the rights of non-signatories to arbitration
agreements.

C. Exceptions Concerning the Application of a Newly Established Rule of
Law

The Missouri Court of Appeals in Lawrence I interpreted the Burns decision
as unquestionably changing Missouri's wrongful death law.75 However, the court
recognized that applying the new rule of law from Burns to all cases might be
unfair.76 The court of appeals turned to the prior decision of the Missouri Su-
preme Court in Sumners v. Sumners,77 which adopted a three-factor test for deter-

65. The Use of Equitable Estoppel to Compel Arbitration, II WORLD ARB. & MEDIATION REP. 214,
215 (2000); see Finney v. Nat'l Healthcare Corp., 193 S.W.3d 393, 395 (Mo. Ct. App. 2006).

66. See EDWARD BRUNET ET AL., ARBITRATION LAW IN AMERICA: A CRITICAL ASSESSMENT 245

(2006); see also I DOMKE ON COMMERCIAL ARBITRATION § 10:00 (Larry E. Edmonson ed., Thomp-
son West 3d ed. 2009).

67. THOMAS E. CARBONNEAU, THE LAW AND PRACTICE OF ARBITRATION I (2d ed. 2007).
68. DOMKE, supra note 66, at 1.
69. BRUNET ET AL., supra note 66, at 245.
70. DOMKE, supra note 66, at 1-2.
71. Finney v. Nat'l Healthcare Corp., 193 S.W.3d 393, 397 (Mo. Ct. App. 2006).
72. See State ex rel. Bums v. Whittington, 219 S.W.3d 224 (Mo. 2007) (en banc).
73. Lawrence v. Manor, No. WD 67920, 2008 WL 731561, at *34 (Mo. Ct. App. Mar. 18,2008).
74. See CARBONNEAU, supra note 67, at 1.
75. Lawrence, 2008 WL 731561, at *4.
76. See id. at *4-5.
77. 701 S.W.2d 720, 723 (Mo. 1985) (en banc).

No. 21
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mining whether or not a new rule of law should be applied retroactively. 78 Al-
though the general rule is that substantive changes in law should be applied re-
troactively, the Missouri Supreme Court has recognized its authority to declare
whether a new rule of law should be applied retroactively or prospectively "based
on the merits of each individual case." 80

In order to clarify the operation of judicial decisions, the Missouri Supreme
Court in Sumners adopted a three-factor test for determining whether an overrul-
ing decision should be given prospective-only effect.81

First, the decision in question must establish a new principle of law by
overruling clear past precedent. Second, the Court must determine
whether the purpose of the new rule will be enhanced or retarded by re-
trospective operation. Third, the Court must balance the interests of
those who may be affected by the change in law, thus weighing the de-
gree to which parties may have relied upon the old rule and the hardship
that might result to those parties from the retrospective operation of the
new rule against the possible hardship to those parties who would be de-
nied the benefit of the new rule.82

The three-factor test adopted by the Missouri Supreme Court in Sumners gave
the court of appeals in Lawrence I the opportunity to assess whether or not the
new rule of law established in Burns should be applied retroactively.83 However,
since the Missouri Court of Appeals and Missouri Supreme Court in the Lawrence
cases interpreted the Burns decision differently, the necessity of the three-factor
test within the context of wrongful death claims is uncertain.

IV. INSTANT DECISION

The different interpretations of Burns by the Missouri Court of Appeals in
Lawrence I and the Missouri Supreme Court in Lawrence II necessitates that the
reasoning of both courts be closely examined in order to identify the source of the
contrasting views.

The Court of Appeals of Missouri for the Western District in Lawrence I held
that, although Burns establishes that wrongful death claims are now arbitrable
under a decedent's arbitration agreement, the new rule of law should not apply
retroactively to the present case brought by Lawrence's son, Dale Lawrence. 84 To
decide this issue, the court of appeals relied on Sumners.85

78. Id. at 724; Lawrence, 2008 WL 731561, at *4.
79. Sumners, 701 S.W.2d at 724; Lawrence, 2008 WL 731561, at *4.
80. Keltner v. Keltner, 589 S.W.2d 235, 239 (Mo. 1979) (en banc). In addition, the U.S. Supreme

Court found the practice of prospective-only application to be constitutional "whenever injustice or
hardship will thereby be averted." Great Northern Ry. Co. v. Sunburst Oil & Ref. Co., 287 U.S. 358,
364 (1932).

81. Sumners, 701 S.W.2d at 724.
82. Id. (internal citations omitted).
83. Id. at 723.
84. Lawrence v. Manor, No. WD 67920,2008 WL 731561, at *5 (Mo. Ct. App. Mar. 18, 2008).
85. Id. at *4-5.
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Applying the three-factor test adopted by the Missouri Supreme Court in
Sumners,8 6 the court of appeals concluded that the first factor, regarding a "new
principle of law, ' ' 7 weighed against applying the rule retroactively. 8 The court
reasoned that because Burns declared a wrongful death cause of action to be a
derivative claim rather than a new and independent claim, a new rule of law was
established that is a clear departure from Missouri Supreme Court precedent. 89

Concerning the second factor, whether the purpose of the new rule will be
enhanced by retroactive application, the court stated that the supreme court left
them in a quandary by not explaining the actual purpose of the changed rule.90

However, the court of appeals concluded that the second factor weighed in favor
of applying the rule retroactively because the supreme court obviously had a rea-
son for changing the rule; thus applying the new rule to the present case would
enhance the purpose of the Supreme Court's decision. 91

Finally, the court concluded that the third factor, the balancing of interests,
weighed against applying the new rule retroactively. 92 The court presumed the
parties were aware that the arbitration agreement did not cover wrongful death
claims at the time the agreement was signed; as a result, Beverly Manor should
not gain the benefit of this "unexpected and surprising change in Missouri law." 93

Therefore, the court decided that the law should be construed as it existed at the
time the parties executed the agreement. 94 The court of appeals in Lawrence I
concluded that application of the three-factor test dictated that the new rule of law
from Burns should not be applied retroactively to Dale Lawrence's wrongful
death cause of action.

95

In contrast, the Missouri Supreme Court in Lawrence I subsequently held
that a wrongful death cause of action is, in fact, a new and independent claim,
negating the necessity of deciding retroactive application. 96 In arriving at this
decision, the court closely examined its prior decision in Burns, particularly its
interpretation of the new venue statute. 97 Burns was interpreted to have held that
"for purposes of establishing venue, the [wrongful death] cause of action is de-
rivative of the underlying tortious acts that caused the fatal injury";98 as a result,
the wrongful death claim did not constitute a new and independent cause of ac-
tion.99 The court emphasized that its decision in Burns was consistent with the
purpose of the venue statutes, which is to prevent parties from manipulating ve-
nue.'0° The court admitted that although the language of Burns seems to create

86. Lawrence, 2008 WL 731561, at *4; see Sumners, 701 S.W.2d at 724.
87. Lawrence, 2008 WL 731561, at *4 (citing Sumners, 701 S.W.2d at 724).
88. Id. at *5.
89. Id.
90. Id.
91. Id.
92. Id.
93. Id.
94. Id.
95. Id.
96. Lawrence, 273 S.W.3d 525, 528 (Mo. 2009).
97. Id.
98. Id. (emphasis in original) (quoting State ex rel. Burns v. Whittington, 219 S.W.3d 224, 225

(2007) (en banc)).
99. Id.

100. Id.
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ambiguity concerning whether a wrongful death cause of action is derivative, the
Burns holding was actually limited to the issue of venue.' 10 In addition, the court
provided that there is nothing in the venue statute purporting to amend the wrong-
ful death statute or overturn the long-established precedent.' 02

Instead, the court explained that there was a distinction in the ambiguous lan-
guage of Burns that the appellate court did not recognize. 10 3 In Burns, because the
defendant's treatment of the deceased party was the basis for the negligence and
wrongful death suit, and because both had the same connection to the original
venue, there was no difference between the two suits for purposes of venue.104
Thus, the question in Burns was whether the subsequent wrongful death suit has a
sufficient tie to the original venue, while the question in Lawrence v. Beverly Ma-
nor was whether one is bound by another's agreement to which one was not a
party. 1

05

The Missouri Supreme Court held that because the wrongful death plaintiffs
were not parties to the arbitration agreement they were not bound by Dorothy
Lawrence's agreement to arbitrate. 10 6 The court noted that the agreement between
Lawrence and Beverly Manor applied to "all persons whose claim is derived
through or on behalf of [Dorothy Lawrence]."' 1 7 However, because Dorothy
Lawrence could not be a party to the wrongful death suit resulting from her death,
the court reasoned that a wrongful death claim is a separate cause of action
brought by the wrongful death plaintiffs; thus, the damages are not awarded to the
wrongful death plaintiffs on Dorothy Lawrence's behalf. 10 8 As a result, the arbi-
tration agreement was not binding on Dale Lawrence in his wrongful death
claim. 1 9

The Missouri Supreme Court in Lawrence II declared that Burns had no ef-
fect on the long-established precedent that a wrongful death cause of action is a
new and independent claim, rather than a derivative claim.1 0 Therefore, the Court
concluded that Dale Lawrence was not bound by the arbitration agreement signed
on behalf of his mother, Dorothy Lawrence,'" and that the current state of the law
regarding the rights of non-signatories to such agreements remains intact."12

V. COMMENT

The Missouri Court of Appeals in Lawrence I and the Missouri Supreme
Court in Lawrence H have produced contrary interpretations of the Burns deci-
sion, resulting in different conclusions about the nature of wrongful death claims
and the rights of non-signatories to an arbitration agreement. Although the Mis-

101. Id.
102. Id.
103. Id.
104. Id.
105. Id.
106. Id. at 529.
107. Id.
108. Id.
109. Id.
110. Id.
111. Id. at 530.
112. See id. at 527-529.
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souri Supreme Court's interpretation of Burns has the final word on Missouri
wrongful death law, the interpretation of the Missouri Court of Appeals is signifi-
cant because it addresses an issue of ambiguity in the Burns decision that could
have caused major shifts in Missouri law.

A. The Contrasting Interpretations of State ex rel. Bums v. Whittington

The Missouri Court of Appeals for the Western District in Lawrence I inter-
preted Bums as overturning long-established legal precedent by concluding that
wrongful death is a derivative claim, rather than a new and independent claim. 13

Perhaps the appellate court realized the Burns decision had the potential to nega-
tively impact all subsequent arbitrations of wrongful death claims. Therefore, the
court of appeals acted as a safety valve, taking action to protect against the possi-
ble negative effects of future courts' application of Burns.

The court of appeals used the three-factor test previously adopted by the Mis-
souri Supreme Court in Sumners to dampen the effect of Burns and set forth
guidelines for future Missouri courts to follow when deciding whether to retroac-
tively apply the newly established rule of law. 114 The actions of the court of ap-
peals in Lawrence I not only provided future Missouri courts the opportunity to
shield innocent parties from the harsh effects of retroactive application of a new
rule of law, but also demonstrated the important obligation of all courts to be cau-
tious in rendering a decision that could possibly, although unintentionally, alter
long-established precedent.

Contrary to the interpretation of the Missouri Court of Appeals, the Missouri
Supreme Court in Lawrence H construed the Bums decision as not significantly
changing wrongful death or arbitration law in Missouri.' 15 In particular, the court
concluded that the Bums decision did not overturn the long-established precedent
that wrongful death is a new and independent claim, rather than a derivative
claim.'

16

The Missouri Supreme Court explained that the Burns decision applies only
to the issue of establishing venue.'17 The driving force behind the decision was to
facilitate the new venue statutes, which were established as part of Missouri tort
reform. 18 The goal of enacting the new venue statutes was to thwart venue shop-
ping and prevent a defendant with remote connections to a particular forum from
establishing venue." 9 To further this goal, the court in Bums decided that a
wrongful death claim belongs in the venue out of which the original negligence
suit arose. 120

113. Lawrence v. Manor, No. WD 67920, 2008 WL 731561, at *4-5 (Mo. Ct. App. March 18, 2008).
114. Id.; see supra notes 86-95 and accompanying text.
115. Lawrence, 273 S.W.3d at 528.
116. Id.
117. Id.
118. Crowley, supra note 49, at 74-75; Lawrence, 273 S.W. 3d at 528.
119. Crowley, supra note 49, at 75; see James L. Stockberger & Brian Kaveney, Missouri Toll

Reform, 62 J. MO. B. 378, 381 (2006).
120. Lawrence, 273 S.W.3d at 528.
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B. The Impact on the Rights of Non-Signatories

The Missouri Court of Appeals in Lawrence I interpreted the Burns decision
as having a substantial impact on the rights of non-signatories to arbitration
agreements in particular cases. 2 1 Finney v. National Healthcare Corp., the most
recent Missouri case involving the rights of non-signatories, established that an
arbitration clause is not binding on non-signatories to an arbitration agreement
under Missouri law.' 22 However, as a result of the Burns decision that a wrongful
death cause of action is a derivative claim, the appellate court concluded that the
general rule established in Finney was significantly changed and the rights of non-
signatories to an arbitration agreement were severely limited. 123 After Burns, a
non-signatory to an arbitration agreement would be forced to arbitrate any and all
claims on behalf of the deceased when bringing a wrongful death claim because
the non-signatory would essentially be asserting a claim through a derivative right
of the deceased. 124 Non-signatories would thus be required to follow the specifi-
cations set forth within the arbitration agreement even though they were not a
party to the agreement and were never given the opportunity to bargain for the
particular specifications. 1

25

In particular, the court of appeals in Lawrence I emphasized that if Dale Law-
rence's wrongful death claim had been characterized as derivative, that being
derived from his mother's claim, he would have no greater rights than his mother
and could not bring any claims she would be prohibited from bringing. 126 Al-
though the court of appeals found that applying the Sumners three-factor test led
to the conclusion that the new rule of law should not be retroactively applied to
the wrongful death claim of Dale Lawrence, the same decision should not apply in
future cases involving non-signatories to arbitration agreements.127 Rather, under
the appellate court's interpretation of Burns, other non-signatories would be
bound by an arbitration agreement in a similar wrongful death case if their case
was not affected by any of the three factors. Therefore, in the eyes of the Missouri
Court of Appeals in Lawrence I, the Burns decision would have dramatically
changed the rights of non-signatories to arbitration agreements.

On the contrary, under Lawrence II, the rights of non-signatories to arbitra-
tion agreements are unaffected by the Burns decision. The Missouri Supreme
Court explained that because the Burns decision was limited to the issue of venue,
the decision did not overturn the precedent that wrongful death remained a new
and independent claim. 128 Therefore, non-signatories would not be bound by
arbitration agreements precluding wrongful death claims.

The supreme court emphasized that, despite the language of the arbitration
agreement, none of the plaintiffs in the wrongful death action was bound by the

121. Lawrence v. Manor, No. WD 67920, 2008 WL 731561, at *34 (Mo. Ct. App. March 18,2008).
122. Finney v. Nat'l Heathcare Corp., 193 S.W.3d 393, 397 (Mo. Ct. App. 2006).
123. Lawrence, 2008 WL 731561, at *3-4.
124. Id. at *2.
125. Lawrence, 2008 WL731561 at *1, *2, *4. But see CARBONNEAU, supra note 67, at I.
126. Lawrence, 2008 WL731561, at *2.
127. Id. at *5.
128. Lawrence, 273 S.W.3d at 528.
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arbitration agreement.129 Because Dorothy Lawrence could not be a party to the
wrongful death suit resulting from her death, a claim for wrongful death is not
derivative from any claims she may have had. 3 As a result, Dale Lawrence, as
the plaintiff in the wrongful death action, was not bound by the arbitration agree-
ment. 131 Therefore, the Missouri Supreme Court protected the rights of non-
signatories by concluding that wrongful death is a claim independent of any that
may have been available to the deceased. 132

Signatory issues are the most common issues litigated throughout the country,
especially within the nursing home context.' 33 Because many residents are elderly
and have other persons acting on their behalf during the admission process, dis-
putes often arise concerning the enforceability of arbitration agreements executed
under these circumstances.' 34 However, after Lawrence II, it is clear that under
Missouri law arbitration agreements are not binding on non-signatories to an arbi-
tration agreement. Therefore, the decision of the supreme court in Lawrence II
not only secured the rights of non-signatories, but may also alleviate the frequency
of Missouri cases involving signatory disputes between a nursing home and a non-
signatory to an arbitration agreement.

C. The Significance of Both Interpretations of State ex rel. Burns v.
Whittington

The Missouri Supreme Court's interpretation of Burns in Lawrence II is quite
different than that of the court of appeals in Lawrence I, and each has different
implications for the arbitrability of wrongful death claims.' 35 Because the long-
established precedent that a wrongful death cause of action is a new and indepen-
dent claim remains intact with the Missouri Supreme Court's decision in Law-
rence 1!, this decision seems to be the most beneficial for the legal landscape of
arbitration and wrongful death law in Missouri. However, the Missouri Supreme
Court may not have had a chance to acknowledge and settle the Burns ambiguity
if the court of appeals had not revealed its possible, although unintended, conse-
quences.

The interpretation of the Burns decision by the court of appeals in Lawrence I
is significant simply because it recognized and drew attention to the potentially
dramatic effects of Burns. The court of appeals read the Burns decision as chang-
ing the current legal landscape surrounding arbitrability of wrongful death claims
in Missouri. 136 The appellate court thus construed Burns as affecting all subse-
quent cases regardless of whether the decision was made strictly for purposes of

129. Id. at 529. The language of the arbitration agreement is applicable to "all persons whose claim is
derived through or on behalf of [Dorothy Lawrence]." Id.

130. Id.
131. Id.
132. Id.
133. Reed R. Bates & Stephen W. Still, Jr., Arbitration in Nursing Home Cases: Trends, Issues, and a

Glance into the Future, 76 DEF. COUNS. J. 282 (2009).
134. Id.
135. Compare Lawrence, 273 S.W.3d at 528-29 (interpreting Burns does not alter precedent declaring

wrongful death an independent claim from the underlying intentional torts) with Lawrence, 2008 WL
731561, at *3-4 ("Bums unquestionably changed Missouri's wrongful death law.").
136. Lawrence, 2008 WL 731561, at *4.
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establishing venue, 37 as the Missouri Supreme Court later revealed to be its true
intention.'38

Yet, the significance of the court of appeals' opinion in Lawrence I has been
overlooked and seemingly lost within the case history. If the Missouri Court of
Appeals for the Western District would not have recognized the potential prob-
lems arising from Burns, future courts may have caused a dramatic shift in wrong-
ful death and arbitration law in Missouri by incorrectly interpreting the Burns
decision to mean that all wrongful death claims are derivative rather than new and
independent. However, the actions of the court of appeals in Lawrence I avoided
the possibility of such a problematic result. Therefore, credence should be given
to the court of appeals for bringing this important issue to the legal forefront and
prompting the Missouri Supreme Court in Lawrence II to eliminate any confusion
stemming from the Burns decision in order to secure the current state of Missouri
law regarding wrongful death and arbitration.

In conclusion, the appellate court's interpretation in Lawrence I was logical;
even the Missouri Supreme Court admitted that the language of Burns may have
created ambiguity as to whether wrongful death is a derivative cause of action.' 39

Thus, the true significance of the court of appeals opinion in Lawrence I was in
identifying the ambiguity of the Burns decision, while the significance of the Mis-
souri Supreme Court's opinion in Lawrence H was in providing the necessary
clarification to resolve such ambiguity in order to preserve the long-established
legal principle in Missouri concerning the arbitrability of wrongful death claims.

VI. CONCLUSION

The different interpretations of the Burns decision by the Missouri Court of
Appeals in Lawrence I and the Missouri Supreme Court in Lawrence H are each
significant in their own right. Although the application of the Burns decision by
the Missouri Supreme Court seems to be the most beneficial for arbitration and
wrongful death law in Missouri, the logical response of the court of appeals
should not go unmentioned. The actions of the court of appeals in recognizing the
issue of ambiguity present within the language of Burns was significant, especial-
ly considering that the Missouri Supreme Court admitted that its language may
have created such an ambiguity. 40 As a result of the actions of the appellate
court, the Missouri Supreme Court was given the opportunity to provide necessary
clarification in order to resolve the ambiguity and preserve the current legal land-
scape of Missouri surrounding arbitrability of wrongful death claims. The actions
of the Missouri Court of Appeals for the Western District and the Missouri Su-
preme Court demonstrate the important obligation placed upon courts not only to
bring issues of ambiguity to the forefront, but also to clarify such ambiguity for
the benefit of the parties involved, future claims, and the current state of the law.

ASHLEY BRr17AIN

137. Id.
138. Lawrence, 273 S.W.3d at 528.
139. Id.
140. Id.
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