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JOURNAL OF DISPUTE RESOLUTION

In Schroeder Murchie Laya Assoc., Ltd. v. 1000 West Lofts, LLC, 55 Schroeder
Murchie Laya Associates, Ltd. ("SML") brought an action against 1000 West Lofts,
LLC ("1000 West") seeking payment for work performed."" 1000 West filed a
motion to compel arbitration pursuant to an arbitration clause contained in the
contract.'57 The trial court granted and entered an order dismissing without
prejudice, but allowed for reinstatement if within ninety days an arbitration had not
been filed.15

' After ninety days, neither party had filed a demand for arbitration, and
the trial court reinstated the case. 5 9 1000 West filed its answer, affirmative defenses,
and counterclaims. 160 In response, SML moved to compel arbitration and stay
proceedings.161 1000 West opposed the motion and asserted that SML had waived
its contractual right to arbitrate when it initiated the original action. 62 The trial court
agreed with 1000 West and denied SML's motion to compel arbitration, and SML
appealed. 163

It is well-settled that a contractual right to arbitrate can be waived like any other
contractual right. 64 In determining whether a party has waived its right to arbitrate,
the crucial inquiry is whether the party has acted inconsistently with its right to
arbitrate. 65  A "party's conduct amounts to waiver when the party admits an
arbitration agreement exists, yet submits issues that are arbitrable under the contract
to a court for a decision."' 6  SML did not act consistently with those of a party
whose intent was to retain the right to arbitrate. 67 SML engaged in discovery at the
trial court level, opposed 1000 West's earlier attempts to compel arbitration, failed
to file for arbitration when the case was previously dismissed on 1000 West's
motions, and then moved to reinstate the case in the circuit court. 68 Accordingly,
the Illinois Court of Appeals held that SML waived its right to arbitrate all claims
contained in their complaint and those claims closely related to those claims covered
in the complaint.

69

B. The Existence ofAgreements to Arbitrate

In Qestec, Inc. v. Krummenacker,70 the court determined whether prior
agreements without arbitration clauses were replaced by new agreements with

155. 746 N.E.2d 294 (111. App. 2001).
156. Id. at 295.
157. Id.
158. Id.
159. Schroeder Murchie Laya Assoc., Ltd., 746 N.E.2d 294, 295 (Ill. App. 2001).
160. Id.
161. Id. at 296.
162. Id.
163. Id.
164. Schroeder, 746 N.E.2d at 299, (citing Yates v. Dr. 's Assoc., Inc., 549 N.E.2d 1010 (11.App.

1990)).
165. Id. at 301, (citing St. Farm Mut. Automobile Ins. Co. v. George Hyman Constr. Co., 715 N.E.2d

749 (Ill.App. 1999)).
166. Id. at 301-02.
167. Id. at 302.
168. Id.
169. Id.
170. Qestec, Inc. v. Krummenacker, 164 F. Supp. 2d 172 (D. Mass. 2001).
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Recent Developments. UAA

arbitration clauses made under the same employment relationship. Qestec hired
Krummenacker as a Sales Executive, and the parties executed a Sales Employment
Agreement containing an arbitration clause.' Subsequently, Krummenacker was
made an officer along with another employee through the purchase of stock, and
both signed a Cross Purchase Agreement.17 2 Months later, Krummenacker was
notified that his employment was suspended until further notice.13 A suspension
notice was later sent to Krummenacker outlining the grounds for his suspension. 74

Knimrenacker notified Qestec that the suspension notice was void because it was
without action by Qestec's Board ofDirectors. 7 ' In response, Qestec filed an action
in state court alleging that Krummenacker's conduct constituted a material breach
of the Sales Employment Agreement.'76 Krummenacker removed the case to federal
court on diversity grounds and filed an answer and counterclaim. 7 7 Qestec then
filed a demand for arbitration pursuant to the arbitration clause contained in the Sales
Employment Agreement.

7
1

Krummenacker relied on F.A. Bartlett Tree Expert Co. v. Barrington, 79 arguing
that the arbitration agreement in the Sales Employment Agreement was abrogated
when he was promoted from employee to director. 0 However, the district court
distinguished the present case from Bartlett since Krummenacker's situation
involved two parallel relationships, employee and shareholder, that are not
inconsistent.'" On the other hand, Bartlett involved one employment relationship
that substantially changed mid-stream. 2  The court found that because
Krummenacker's duties did not change as a sales executive, and all of the new duties
were benefits of being a stockholder, the Sales Employment Agreement was not
abandoned. 3 In addition, the court disagreed with Krummenacker that the Cross
Purchase Agreement supplanted the Sales Employment Agreement.'' Furthermore,
the court disagreed with Krummenacker that the Sales Employment Agreement
expired because there was nothing in the agreement that required renewal to be in
writing. 5  The court found that Krummenacker's continued employment

171. Id. at 173.
172. Id. at 174. The CPA provided for the purchase of shares of Qestec's original stockholders upon

their death, incapacity, retirement or termination of employment. In addition, new by-laws were adopted
that provided for arbitration only in an event of deadlock and listed personnel decisions of hiring and
firing of employees as requiring approval by a quorum. Id.

173. Id. at 174.
174. Id.
175. Id.
176. Id. The original stockholders held a special Board meeting where all but one board member was

present and voted to remove Krummenacker as a director and terminate his employment. Id. at 175.
177. Id. at 175.
178. Id.
179. 233 N.E.2d 756. This case held that fundamental changes in the employment relationship over

a seventeen year period amounted to an abandonment of the original employment agreement.
Qestec., 164 F. Supp. 2d at 177.

180. Id. at 176.
181. Id. at 177.
182. Id.
183. Id.
184. ld. at 177-78.
185. Id. at 178.

2002]

15

Hansen et al.: Hansen: Recent Developments

Published by University of Missouri School of Law Scholarship Repository, 2002



JOURNAL OF DISPUTE RESOLUTION

automatically renewed the agreement by implicitly assenting to its renewal.' 6

Accordingly, the court held that the claims were to be arbitrated pursuant to the
clause contained in the Sales Employment Agreement. 8 7

In Brandon, Jones, Sandall, Zeide, Kohn, Chalal, & Musso, P.A. v.
MedPartners, Inc.,'"8 Orthopedic Center and MedPartners entered into a clinic
services management agreement that contained an arbitration clause. "' Orthopedic
Center made a demand to arbitrate a claim for anticipatory breach of contract, and
MedPartners objected to the arbitration, arguing that the claim went beyond the
scope of the arbitration provisions of the agreement. ' The court disagreed, and held
that the arbitrators had authority to remedy a breach of contract in any way
reasonably related to the contract terms, including money damages or even specific
performance.' 9'

In Hurd v. Spine-Tech, Inc.,92 Hurd wished to arbitrate a dispute over whether
Spine-Tech owed him commission income he earned as an independent sales
representative. 93 The parties entered into a sales representative agreement in 1994
that contained an arbitration clause.' 94 In 1996, Spine-Tech decided to stop relying
on independent sales representatives, and hired its own sales force. 95 Spine-Tech
offered a position to Hurd that Hurd accepted. 96 In 1997, Spine-Tech terminated
Hurd from his sales position and Hurd, relying on the 1994 agreement, argued that
Spine-Tech owed him commission and demanded that they agree to arbitration. 97

In actions to compel arbitration, courts look to the parties' intentions as
evidenced by the arbitration agreement's language. 98 However, if there is no
agreement to arbitrate, or if the dispute is not within the scope of the agreement, the
court may intervene and protect a party from being compelled to arbitrate.' 99 In
Hurd, the Minnesota Court of Appeals found that because the parties intended

186. Id.
187. Id. The court also addressed the scope of the arbitration clause in deciding the counterclaims.

It held that the counterclaims may not be arbitrable but because the plaintiff did not seek to arbitrate
those claims, Krummenacker's arguments are moot. The court did note that the arbitrator may have to
consider issues related to the counterclaims but that those inquiries were only incidental. Id. at 178-79.

188. Brandon, Jones, Sandall, Zeide, Kohn, Chalal & Musso, P.A. v. MedPartners, Inc., 203 F.R.D.
677 (Fla. Dist. App. 2001).

189. Id. at 678-79.
190. Id. at 679.
191. Id. at 686.
192. 2001 WL 605618 (Minn. App. 2001).
193. Id. at *1.
194. Id. The 1994 agreement was to terminate on March 31, 1997, but either party could terminate

it earlier with or without cause by giving 120 days written notice to the other party. In addition, it was
agreed that once Spine-Tech received pre-market approval the contract could not be canceled without
cause. The parties agree that the agreement was not extended by writing. Id.

195. Id.
196. Id. Hurd also signed an employment agreement. The 1996 agreement was intended to replace

the 1994 agreement. Id.
197. Id. at *2. The district court denied the motion to compel arbitration finding that the parties did

not agree to arbitrate the dispute. An appeal followed. Id.
198. Id., (citing Minn. Fedn. Of Teachers v. Indep. Sch. Dist. No. 361, 210 N.W.2d 482, 484 (Minn.

1981)).
199. Id.
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Hurd's independent contractor relationship with Spine-Tech to end and an employee
relationship to begin in 1996, the 1994 agreement containing the arbitration
agreement was not in effect.2°° The court's conclusion is buttressed by the fact that
the 1996 agreement stated that it "supersedes all previous negotiation, commitments,
writings, and understandings between the parties. ' 0 ' Thus, the Hurd court held that
the 1996 agreement replaced the 1994 agreement and no arbitration agreement
covered Hurd's claim.202

In addition, Hurd also argued that the court was not permitted to consider the
merits of the case or make factual findings. 23 Although under most circumstances
a court is not allowed to make factual findings, when one party denies the existence
of an arbitration agreement, the court "shall proceed summarily to the determination
of the issue so raised and shall order arbitration if found for the moving party;
otherwise, the application shall be denied." Likewise, a court may make a factual
finding as to whether an arbitration agreement governs a dispute. 2°4 The court held
that under the circumstances of this case, the district court did not err in making
factual findings necessary to ascertain whether or not this dispute was governed by
the parties' arbitration agreement.20 5

In Salsitz v. Kreiss,206 Salsitz executed letters ofunderstanding agreeing to invest
money in Alternative Utility Service of Illinois ("AUS"), and Kreiss executed the
letters of understanding as president of AUS. These letters of understanding did not
contain an arbitration clause.20 7 Subsequently, Salsitz executed an addendum to the
letters of understanding regarding the incentive stock option program containing an
arbitration clause.20 8 After requesting return of his investment, Salsitz received the
original investment, but was not reimbursed for his expenses. Thereafter, Salsitz
filed suit against Kreiss for breach of contract.2

0
9 Kreiss moved to dismiss the action

based on the arbitration clause found in the stock option agreement.210 Salsitz denied
agreeing to arbitrate the issues in dispute because they fell under the letters of
understanding which did not contain an arbitration clause.21'

The Illinois Supreme Court found that there was nothing in the stock option
agreement to indicate that the parties intended to submit the matter to arbitration,
since the stock option agreements were separate from the letters of understanding
which did not contain an arbitration clause.212 Thus, the court held that because the
disputes between the parties arose from the letters of understanding, the disputes did

200. Id. Hurd argues that the 1994 agreement is still in effect because it could only be canceled for
cause after the pre-market approval that occurred prior to the 1996 agreement. Id.

201. Hurdat *3.
202. Id.
203. Id. at *4.
204. Id., (citing Minn. Teamsters Pub. Law Enforcement Employee's Union, Local 320 v. County of

St. Louis, 611 N.W.2d 355,359 (Minn. App. 1990)).
205. Id.
206. 761 N.E.2d 724 (111. 2001).
207. Id. at 726.
208. Id.
209. Id.
210. d.
211. Id.
212. Id. at 732.
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JOURNAL OF DISPUTE RESOLUTION

not fall within the scope of the arbitration clauses and were not subject to
arbitration."'

III. SECTION 5: HEARING

Farmers Insurance Exchange v. Taylor' 4 involved an insurance settlement
achieved through arbitration pursuant to the terms of the insurance policy.2"5 The
policy stated that the arbitrator should determine (1) the existence of the operator or
an uninsured motor vehicle; (2) that the insured person was legally entitled to
recover damages from the owner or operator of an uninsured motor vehicle; and (3)
the amount of payment under this part as determined by this policy or any other
applicable policy.21 6 The arbitrator awarded the insured $513,960 in damages and
$270,968.93 in costs and interest.217 The insurer subsequently filed an application
with the trial court to vacate the award, and the insured filed a counterclaim
requesting confirmation of the award.21  The trial court confirmed the award, and
an appeal followed.219

The insurer contended that the arbitration award should be vacated because the
arbitrator exceeded his authority.220 Courts must vacate an award when an arbitrator
exceeds her authority, which is determined by defming the scope of the arbitration
clause in the insurance policy.22 The insurer argued that the arbitrator's authority
was limited to determining the "amount of payment" the insured was entitled to
recover from the underinsured motorist, and not from the insurer.m In Farmers
Insurance, the Colorado Court of Appeals found that the language of the policy
supported a finding that the arbitrator was clearly empowered to determine the
amount of the underinsured motorist benefits.'

IV. SECTION 7: WITNESSES, SUBPOENAS, DEPOSITIONS

Section Seven of the UAA states, inter alia, that arbitrators may issue subpoenas
for the production of evidence and the attendance of witnesses.24 In addition,

213. Id. at 733. The court also held that Salsitz did not waive his objections to arbitration by
participating in the arbitration hearings. Id.

214. 45 P.3d 759 (Colo. App. 2001).
215. Id. at 760. The insurance policy contained an uninsured or underinsured motorist claim limit

of$100,000. Id. The policy provided for arbitration as follows: if insured and insurer do not agree (1)
that the insured is legally entitled to recover damages from the owner or operator of an uninsured motor
vehicle, or (2) as to the amount of payment under this part, either the insured or insurer may demand the
issue be submitted to arbitration. Id.

216. Id.
217. Id.
218. Id.
219. Id. at 760-61.
220. Id. at 761.
221. Id.
222. Id.
223. Id. at 762.
224. U.A.A. § 7(a).
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Section Seven allows an arbitrator to permit depositions under the arbitrator's terms
when witnesses cannot be subpoenaed or attend the hearing.2"

In CPK/Kupper Parker Communications, Inc., v. HGL/L. Gail Hart,26 the
arbitrator denied Kupper Parker's request to depose twenty witnesses." 7 Kupper
Parker, an employer accused of discrimination by a former employee, petitioned the
circuit court to stay the arbitration, and to determine the extent of deposition
discovery permitted under the arbitration agreement.?2 The circuit court stayed the
arbitration until Kupper Parker could take "such depositions as it shall feel
necessary."22 9 The former employee, L. Gail Hart, appealed the stay, arguing that
the circuit court was without jurisdiction to overturn the arbitrator's denial of a
discovery request."0

Noting that Missouri had adopted the UAA, the court stated that there was
nothing in either the FAA or the UAA which suggested a court had any power to
order or prohibit discovery in an arbitration proceeding. 2" The only statutory
reference to the court's power over arbitration discovery is found in Mo. Rev. Stat.
§ 435.380.1, which grants the court power to enforce subpoenas issued by
arbitrators. 2  Kupper Parker claimed Group Health Plan, Inc. v. BJC Health
Systems, Inc.233 was authority for the trial court's jurisdiction to stay the arbitration
proceeding and order the taking of depositions. 34 In BJC, the Missouri Court of
Appeals found that the circuit court had jurisdiction to determine if the arbitrator's
request to issue a subpoena was lawful, and to deny the subpoena if it was not
lawful. 235 The court declined Kupper Parker's invitation to extend BJC, stating that
the trial court in BJC had jurisdiction because the court was called upon to issue and
enforce the summons and subpoena." 6 Conversely, in Kupper Parker, the arbitrator
did not request for a summons to be issued or subpoena enforced, so there was no
reason for the court to use its power."17 The court pointed to Thompson v. Zavin2s
as authority on the issue." 9 In Thompson, the court stated it had no jurisdiction to
reverse the arbitrators' decision not to issue subpoenas compelling individuals to
attend the arbitration hearing.240

225. U.A.A. § 7(b).
226. 51 S.W.3d 881 (Mo. App. 2001).
227. Id. at 882.
228. Id.
229. Id. at 883.
230. Id. at 882.
231. Id. at 883-84.
232. The statute provides: The arbitrators may issue or cause to be issued subpoenas for the

attendance of witnesses and for the production of books, records, documents and other evidence, and
shall have the power to administer oaths. Subpoenas so issued shall be served, and upon application to
the court by a party or the arbitrators, enforced, in the manner provided by law for the service and
enforcement of subpoenas in a civil action. Mo. Rev. Stat. § 435.380.1 (2000).

233. 30 S.W.3d 198 (Mo. App. 2000).
234. Kupper Parker, 51 S.W.3d at 885.
235. BJC, 30 S.W.3d at 205.
236. Kupper Parker, 51 S.W.3d at 885.
237. Id. at 886.
238. 607 F. Supp. 780 (C.D. Cal. 1984).
239. Kupper Parker, 51 S.W.3d at 886.
240. Thompson, 607 F. Supp. at 782-83.
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The Missouri Court of Appeals stated that permitting Kupper Parker to appeal
the arbitrator's decision to deny a deposition request would frustrate the purpose of
arbitration, which was designed to be a less expensive and more efficient way of
resolving disputes. 24' The court stated that certain constitutional, statutory, and
court-created rights are sacrificed in arbitration in order to streamline the process and
reduce expenses.242 The court noted that one of the rights sacrificed is the right to
depose every witness endorsed by one's opponent.243 Under the informal procedures
set forth through the Rules of the American Arbitration Association, arbitrators
usually direct limited document disclosure and deny requests for interrogatories and
depositions absent compelling reasons.2" Because the court had no jurisdiction to
reverse an arbitrator's denial of a request to take depositions, the order of the circuit
court was quashed.243

V. SECTION 11: CONFIRMATION OF AN AWARD

Section Eleven of the UAA provides that a court shall confirm an arbitrator's
award unless one party opposes its confirmation and urges the award be modified,

24vacated, or corrected within the prescribed statute of limitations." Judicial
confirmation turns the arbitrator's award into a judicial ruling, thereby allowing the
ruling all of the judicial remedies available to enforce the award. When a party asks
that an award be modified, vacated, or corrected within the time limits imposed,
courts shall proceed as provided in Section Twelve and Section Thirteen of the
UAA.

2 4 7

A. The Scope of Judicial Review

In Pelc v. Petoskey,2" decedent Roger Pelc and defendant Charles Petoskey
were business partners in two entities, both of which were subject to a partnership
agreement.249 The partnership agreement included a provision regarding the rights
of a surviving partner,2 0 and a provision to arbitrate disputes arising out of the

241. Kupper Parker, 51 S.W.3d at 886.
242. Id. at 883.
243. Id.
244. Id.
245. Id. at 886.
246. U.A.A. § 11.
247. Id. Section 12 of the U.A.A. is concerned with vacating awards and section 13 of the U.A.A.

pertains to the modification or correction of awards.
248. 2001 WL 710188 (Mich. App. 2001).
249. Id. at * 1.
250. Id. The partnership agreement stated:
12. Death. Upon the death of either partner, the surviving partner shall have the right either to
purchase the interest of the decedent in the partnership or to terminate and liquidate the partnership
business. If the surviving partner elects to purchase the decedent's interest, he shall serve notice in
writing of such election, within three months after the death of the decedent, upon the executor or
administrator of the decedent, or, if at the time of such election no legal representative has been
appointed, upon any one of the known legal heirs of the decedent at the last-known address of such
heir. Id.

[Vol. 2002, No. 2
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partnership agreement. 25' After the death of Roger Pelc, 25 2 decedent's wife, the
plaintiff, sought an award of monies she alleged were owed to her under the
partnership agreement.25 Plaintiffsubsequently filed a complaint against defendants
in Macomb Circuit Court2' alleging a breach of fiduciary and other duties owed to
the estate, and requested an accounting, dissolution, and liquidation of one of the
partnerships under the Uniform Partnership Act. 255 Defendants responded by
asserting that the plaintiffs allegations were subject to arbitration under the

256partnership agreement.
Pursuant to the partnership agreement's arbitration clause, the circuit court held

that the counts brought by plaintiff were subject to arbitration, and ordered them
dismissed without prejudice.257 The court subsequently entered a stipulated order of
dismissal in which the parties agreed the court would retain jurisdiction to interpret
and enforce the partnership agreement and any arbitration award relating to
plaintiff's causes of action. 25  Arbitration proceedings commenced, and the
arbitrator issued an interim ruling that defendant Petoskey was not precluded from
purchasing decedent's partnership interest, despite Petoskey's failure to provide
written notice of his decision to do so within three months of decedent's death.259

Plaintiff subsequently fied a motion to have the trial court vacate the arbitration
award on the basis that the arbitrator exceeded his powers.2

' The trial court found
the arbitrator was correct in holding that the notice provision was not a condition
precedent which prevented defendants from repurchasing the partnership interest. 26'

On appeal, the Michigan Court of Appeals found that the trial court erred in
attempting to retain jurisdiction to interpret the partnership agreement and arbitration
award through a stipulation of the parties.262 The court stated that an award by an
arbitrator is final and binding, and that judicial review by a Michigan court is limited
to review in accordance with standards for reviewing arbitration awards as
established by law263 or because the arbitrator committed legal error.26 The Court
of Appeals held that the trial court exceeded the permissible scope ofjudicial review

251. Id. The agreement to arbitrate found within the partnership agreement stated:
13. Arbitration. Any controversy or claim arising out of or relating to this Agreement, or the breach
hereof, shall be settled by arbitration in accordance with the rules, then obtaining, of the American
Arbitration Association, and judgment upon the award rendered may be entered in any court having
jurisdiction thereof. Id.
252. Id. It was undisputed that Petoskey did not provide plaintiff written notice of his election to

purchase decedent's partnership interest following Pelc's death. Id. at *2
253. Id. at 1.
254. The defendants named to the lawsuit were Petoskey and Production Rubber Products Co., Inc.,

one of the partnership entities within which decedent and Petoskey were engaged.
255. Id. at *1.
256. Id.
257. Id.
258. Id.
259. Id. at *2.
260. Id.
261. Id.
262. Id. at *3.
263. Id. Namely that a court may only: (1) confirm an award; (2) vacate an award if it was obtained

by fraud, duress, or other undue means; or (3) modify or correct errors that are apparent on the face of
the award. Id.

264. Id. at *4.
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by engaging in an independent interpretation of the parties' partnership agreement
and analyzing alleged errors of law not apparent on the face of the award.2ss

In Excavating, Grading, Asphalt, Private Scavengers v. A. W. Zengeler Cleaners,
Inc.,2s the United States District Court for the Northern District of Illinois stated that
an award cannot be enforced if it is deemed ambiguous, and the court retains
authority to remand the award to the original arbitrator for clarification. 267 However,
the district court went on to state that the remand procedure should be used sparingly
by courts and that when possible courts should avoid remanding matters back to
arbitration because of the preference for prompt and final arbitration.26

' Because of
this interest, courts are permitted to interpret ambiguous awards if the ambiguity
contained in the award can be resolved by reference to the record.269

In Zengeler, the portion of the arbitrator's award the district court found to be
ambiguous was the portion granting back pay to plaintiff.270 The award stated that
"the parties are directed to determine the amount of money earned by the grievant
at the second company until the date of this Award."27 The district court reasoned
that the most logical interpretation of the award would provide the plaintiff with
back pay up to the date of reinstatement, make the greivant whole, and hasten
Zirkle's return to work.27 2 However, the language of the award provided that back
pay was to be calculated "until the date of this Award," language which the district
court found ambiguous based on the record from arbitration, and inadequate to
determine the arbitrator's intent on the matter.273 The district court held that the
remand order was limited to calculation of back pay and the remainder of the
original arbitrator's award was confirmed.274

B. UA.A. Preemption of Common Law Award Confirmation

In Capron v. Buccini,27' appellant Capron, an architect, contracted with the
Buccinis to provide drawings for the construction of a home.276 When a dispute

265. Id. at **2-5.
266. 2001 WL 138932 (N.D. Il. 2001).
267. Id. at *3.
268. Id.
269. Id.
270. Id. The relevant portion of the arbitration award read:
The proper remedy for this case is to make the grievant whole by reinstating Zirkle with appropriate
back pay. However, Zirkle took action to mitigate his damages .... After seven weeks of
unemployment, Zirkle began working for another delivery company. If Zirkle suffered a loss of wages
as a result of working for the second company, he is entitled to receive the difference in pay.
Therefore, the parties are directed to determine the amount of money earned by the grievant at the
second company until the date of this Award. If the total amount exceeds the amount of money he
would have received at Zengeler for the comparable period of time, then he is not eligible for back pay
for this period. If the amount is less than the amount he would have earned at Zengeler, then he is to
receive the difference as back pay. Id. at * 1.
271. Id.
272. Id. at *3.
273. Id.
274. Id. at *4.
275. 2001 WL 237929 (Del. Super. 2001).
276. Id. at *1.
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arose between the parties, an arbitration hearing was held as directed by the parties'
agreement and an award was issued in favor of Capron.2" Capron then filed a
complaint in the Court of Chancery two years later seeking confirmation of the
award but her action was barred by the statute of limitations found in the Delaware
statute.27' Because of the time bar, she abandoned relief under the Delaware statute
and sought recovery under the common law.279 The litigation was thereafter
removed from the Chancery Court to the Court of Common Pleas and the court
granted summary judgment in favor of the Buccinis.2

1 The Delaware Superior
Court dismissed Capron's claim on appeal, and stated that Delaware's version of the
UAA was the exclusive remedy available to a party seeking to confirm an arbitration
award, and the one year statute of limitations for confirmation of an arbitration
award contained in Delaware statute prevented the matter from proceeding. s

VI. SECTION 12: VACATING AN AWARD

Section Twelve of the UAA determines when courts should vacate an award, the
statute of limitations for bringing forth motions to vacate, and when courts may
order a rehearing before new arbitrators. 2 The UAA also provides that if an
application to vacate is denied and no motion to modify or correct the award is
pending, courts shall confirm the award.2 3 Section Twelve states that upon
application by a party, courts shall vacate an award where: (1) the award was
obtained through fraud, corruption, or undue means; (2) there exists evidence of
misconduct by the arbitrator that prejudiced the rights of one of the parties; (3) the
arbitrator exceeded her powers; (4) the arbitrator refused to postpone arbitration after
sufficient cause was shown or refused to hear evidence material to the matter thereby
substantially prejudicing the rights of one party; or (5) there was no arbitration
agreement in existence, the issue was not adversely determined in proceedings under
Section Two, and the party did not participate in the arbitration hearing without
raising an objection.2

The statute of limitations provision contained in Section Twelve articulates that
an application to vacate an award under Section Twelve shall be made within ninety
days of a copy of the award being delivered to the applicant, unless the award was
predicated upon "undue means."2 5 In the case of such undue means, the application
to vacate shall be made within ninety days after a party seeking to vacate an award

277. Id.
278. Id.
279. Id.
280. Id. The Court of Chancery dismissed the litigation, transferring the case to the Court of

Common Pleas because the Chancery Court's jurisdiction was based solely on the UAA as enacted in
Delaware. Id.

281. Id. at **2-3. The appeal in this matter was dismissed because the Court of Common Pleas did
not have subject matterjurisdiction to review the matter, and because of this, there was no right of appeal
to the Delaware Superior Court. Id.

282. U.A.A. § 12.
283. Id.
284. Id.
285. U.A.A. § 12(b).
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had constructive knowledge of the grounds to vacate. 8 6 If the application to vacate
is denied and no motion for modification or correction of the award is pending, the
award shall be confirmed.8 7

A. Awards Procured by Corruption, Fraud, or Other Undue Means

In Rosenthal-Collins Group v. Reiff28 Rosenthal-Collins Group and its partners
operated a futures trading company, which managed Reiff's futures account.2 9 Reiff
claimed the company made unauthorized trades from his futures account, resulting
in over $200,000 in financial losses.29 The issue proceeded to arbitration, as
provided for by the parties' management agreement.29' On August 21, 1997, during
the arbitration proceeding, Reiff sent a letter to one of the members of the arbitration
panel. 92 The letter contained evidence rebutting a claim made at the arbitration
hearing stating Reiff was a convicted drug dealer.293 On August 25, 1997, the
arbitration panel issued an award in favor of Reiff and awarded him in excess of
$240,000 in damages.2 94 After hearing that Reiff had sent a letter to one of the
arbitrators, Rosenthal-Collins Group filed a motion to vacate the arbitration award
in the Cook County Circuit Court.2 95 The trial court vacated the arbitration award
under the Illinois arbitration statute.296 The court found that the letter constituted ex
parte communication with an arbitrator, which suggested corruption in the arbitration
process.2 97 Reiff appealed the decision to the Illinois Court of Appeals, claiming
there was no corruption in the arbitration process because the arbitration panel
actually found in his favor on August 19, 1997, before he sent the letter to the
arbitrator.29

' Reiff stated that the notification issued on August 25th was merely a
reiteration of the arbitration decision reached on August 19th.99 Reiff also claimed
no fraud existed because the arbitrator never read the letter that was sent to his
office.3"

The Illinois Court of Appeals vacated the arbitration award because the ex parte
communication constituted fraud in the procurement of the arbitration award.30' The
Illinois arbitration statute allows courts to vacate an arbitration award if it was
"procured by corruption, fraud, or other undue means."302 First, the court determined

286. Id.
287. Id.
288. Rosenthal-Collins Group, L.P., Lehigh Valley Futures, Inc., and Gregory Deuth v. Reiff, 748

N.E.2d 229 (I11. App. 2001).
289. Id. at 230-31.
290. Id.
291. Id. at 231.
292. Id.
293. Id.
294. Id.
295. Id.
296. Id. at 232.
297. Id.
298. Id.
299. Id. at 234.
300. Id.
301. Id. at 232.
302. Id.; See U.A.A. § 12(a) as adopted by Illinois U.A.A. 710 ILCS 5/12(a) (West 1998).
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that an arbitration order is final when the award is issued, not when the decision is
made." 3 Because the arbitration award could have been altered at any time before
it was issued on August 25th, the award could not be considered final until that
date. °' Therefore, the arbitration process was still going on at the time the letter was
sent, making it a ex parte communication." 5 Second, the court stated that ex parte
contact with an arbitrator during the arbitration process raises a presumption that the
award was procured by "fraud or other undue means."3°6 A party can overcome the
presumption of fraud "by providing sufficient evidence that the presumption is
unwarranted. '

,
30 7 Reiff attempted to do this by claiming the arbitrator's secretary

returned the letter to him unopened and the arbitrator was out of the country when
the letter was at his office.30 8 However, Reiff provided no evidence to prove these
assertions and failed to overcome the presumption of fraud, and due to the
presumption of fraud, the Illinois Court of Appeals upheld the trial court's order to
vacate the award.3 9

B. Arbitrators Exceeding Their Authority

Arbitration is a matter of contract and an arbitrator can only act pursuant to the
authority given to him in the arbitration agreement. 0 If the arbitrator exceeds this
authority, the U.A.A. allows a court to vacate the arbitration award. 31' In Fort
Wayne Education Association v. Fort Wayne Community Schools, 2 the Indiana
Court of Appeals decided whether an arbitrator exceeded his authority by
interpreting a collective bargaining agreement 1 3 Fort Wayne Community Schools
("School District") terminated a teacher for violating the school's Role Model and
Sexual Harassment Policies.a1 4 The collective bargaining agreement between the
Fort Wayne Education Association ("Association") and the School District stated
that termination issues would be determined by binding arbitration.3"5

The arbitrator concluded that the teacher did violate the School District's
policies by engaging in inappropriate interaction with a student, but determined that
the violation only required suspension rather than termination." 6 The School District
appealed the arbitration award to the Allen County Superior Court, claiming the
arbitrator exceeded his authority by deciding the conduct only warranted
suspension. 7 The School District's code of conduct specifically allowed for

303. Id. at 234.
304. Id.
305. Id.
306. Id.
307. Id. at 233.
308. Id. at 231.
309. Id. at 235.
310. Hart v. McChristian, 42 S.W. 3d 552, 556 (Ark. 2001).
311. U.A.A. § 12(a)(3).
312. Ft. Wayne Educ. Assn. v. Ft. Wayne Community Schools, 753 N.E. 2d 672 (Ind. App. 2001).
313. Id. at 674.
314. Id.
315. Id.
316. Id. at 675.
317. Id.
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termination if the policies were violated.3 " The trial court vacated the arbitration
award, finding that the arbitrator exceeded his authority in his interpretation of the
policies."a 9

The Indiana Court of Appeals concluded that the arbitrator did not exceed his
authority in his interpretation of the school policies, and upheld the arbitration
award.3 20 The court explained that "[tihe role of the appellate court in reviewing the
arbitration award is limited to determining whether the challenging party has
established any grounds [for vacating the award] under the UAA. ' '32

1 Under Indiana
statute, an arbitration award can be vacated if the arbitrator's decision exceeds his
power.322 However, in Fort Wayne Education, the Indiana Court of Appeals found
that the arbitrator did not exceed his power since he did not reach a conclusion that
conflicted with the School District's Role Model and Sexual Harassment Policies. 3 z

Had the arbitrator determined that termination could not result from a violation of
the School District's policies, the arbitrator would be guilty of exceeding his powers
by rewriting the School District's disciplinary policies.3 24 The court found that the
arbitrator's interpretation did recognize termination as an option for the violations,
but determined suspension was a more appropriate remedy.32 5 Since this
interpretation was within the arbitrator's authority, the Indiana Court of Appeals
reversed the decision and the arbitration award was upheld.3 26

In Pelc v. Petoskey,32 7 the Michigan Court of Appeals concluded that arbitrators
exceed the scope of their authority when they act beyond the material terms of the
contract from which they draw their authority, or in contravention of controlling
principles of law.3 2

' However, the Pelc court added that only the arbitrator can
interpret the contract, and the trial court has no jurisdiction to replace the arbitrator's
interpretation with its own.3 2 9 The court held that the trial court exceeded its
authority by interpreting the terms of the contract, but upheld the decision,
concluding that no harm was caused because the trial court reached the same legal
conclusion as the arbitrator.330

Arbitrators do have the power to interpret contracts under the arbitration
agreement, but they are limited as to which issues they can decide. 33' Arbitration is
a creature of contract; therefore the parties can choose which issues to submit to
arbitration.332 An arbitrator exceeds his authority if he addresses issues not

318. Id. at 676.
319. Id.
320. Id. at 676-77.
321. Id. at 675. Ind. Code § 34-57-2-13(a) (2002) provides grounds upon which a trial court may

vacate an arbitration award.
322. Ind. Code. § 34-57-2-13(a) (2002).
323. 753 N.E. 2d at 676.
324. Id.
325. Id.
326. Id. at 676-77.
327. Pelc v. Petoskey, 2001 WL 710188 (Mich. App. 2001).
328. Id. at *3 (quoting DAIIE v. Gavin, 331 N.W.2d 418, 434 (Mich. 1982)).
329. Id.
330. Id. at *4.
331. Hart v. McChristian, 42 S.W. 3d 552, 557 (Ark. 2001).
332. Id. at 557.
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authorized by the arbitration agreement.333 In Virginia Eastern Company, LLC v.
N.C. Monroe Construction Company,334 the Circuit Court of Virginia determined
whether an arbitrator exceeded his authority by deciding who was responsible for
time delays and expense payment problems in a construction case.3 Virginia
Eastern was the owner of a parcel of land who contracted with Monroe Construction
to complete a Hampton Inn Motel on the property.336 Several delays occurred in the
construction process, and Monroe Construction claimed that Virginia Eastern failed
to make certain payments during the course of the project. 337 The construction
contract called for arbitration to resolve any disputes, and the arbitration proceeding
was to be governed by the Construction Industry Arbitration Rules.338

The arbitrator determined Virginia Eastern was responsible for the time delays
and payment problems, and entered an award in favor of Monroe Construction.339

Virginia Eastern filed a motion to vacate the arbitration award, claiming that the
arbitrator did not have the authority to answer the types of questions addressed in the
case.

34
0

The Virginia Circuit Court held that the arbitrator had the authority to make
decisions regarding time delays and expense problems, and that by doing so, he did
not violate Virginia statute.341 The court stated that arbitration is simply a matter of
contract between the parties, and a way to resolve disputes that the parties have
agreed to submit to arbitration.342 The contract between the parties stated that "any
controversy or claim arising out of or related to the contract or the breach thereof,
shall be settled by arbitration. ' '343 The court concluded time delays and expenses
were clearly related to the contract or the breach of the contract, and therefore the
arbitrator did not exceed his authority by addressing these issues.34

Similarly, an arbitrator has no authority to ignore the plain language of a
contract in dispute or interpret contractual language that is not ambiguous. In 7-
Eleven v. Dar,3 a convenience store franchiser brought a motion to vacate an
arbitration award.3

' The Cook County Circuit Court denied the franchisor's motion
and the franchisor appealed. 347 The Illinois Court of Appeals reversed and remanded
the cause with directions to vacate the arbitration award, and ordered a rehearing
before the arbitrator.348 The Illinois Supreme Court then entered an order directing

333. Id.
334. Va. E. Co., L.L.C. v. N.C. Monroe Constr. Co., 2001 WL 700368 (Va. Cir. 2001).
335. Id. at * 1.
336. Id.
337. Id. at *4.
338. Id.
339. Id.
340. Id.
341. Id. at *4. See Va. Code Ann. § 8.01-581.09 (2000).
342. Va. E. Co., 2001 WL 700368, *3.
343. Id.
344. Id. at *4.
345. 757 N.E.2d 515 (I11. App. 2001).
346. Id. at 518.
347. Id. at 519.
348. Id. at 524.
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the Illinois Court of Appeals to vacate its earlier order and reconsider the issue in
light of the Supreme Court's holding in Voyles v. Sandia Mortgage Corp.3 49

In 7-Eleven, petitioner 7-Eleven argued the arbitrator exceeded his authority in
several different ways. First 7-Eleven asserted that the arbitrator exceeded his
authority when he determined that respondent Dar did not waive his right to
arbitration.35 ° In the contested arbitration, the arbitrator did not construe the
limitations period in the context of the agreement between the parties, instead
finding as a matter of law that the limitations period under Illinois law controlled
over the limitation period in the parties' agreement.35" ' Because of this, the Illinois
Court of Appeals held that the arbitrator correctly determined that the notice
limitation period in the agreement was in conflict with Illinois law, and therefore did
not exceed his authority.352

7-Eleven also asserted that the arbitrator exceeded his authority when he
determined that the agreement had been wrongfully terminated.353 However, the
Illinois Court of Appeals found that the Illinois Franchise Disclosure Act of 1987
contained a "good cause" termination requirement and thus the arbitrator did not
exceed his authority in concluding petitioner 7-Eleven had wrongfully terminated
the agreement.34

Next, 7-Eleven contended that the arbitrator exceeded his authority by awarding
punitive damages contrary to an express provision of the arbitration agreement.35 5

Under Illinois law, arbitrators may award punitive damages only where the parties
have agreed that the arbitrator has authority to confer such a damage award.3"6

Pursuant to the Illinois Supreme Court's recent decision in Voyles, the Illinois Court
of Appeals concluded that the arbitrator's damage award for breach of the covenant
of good faith and fair dealing were punitive in nature.357 Since the parties to the
arbitration proceeding did not expressly agree for the arbitrator to have the authority
to confer punitive damages, the arbitrator exceeded his authority by doing So. 31"

Petitioner 7-Eleven's last allegation of the arbitrator exceeding his authority
centered on the fact that the arbitrator did not decide all of the issues presented
before him in the arbitration proceeding.359 At common law, an arbitration award is
void and unenforceable unless it disposes of all matters properly submitted to the

349. 751 N.E.2d 1126 (I11. App. 2001).
350. 757 N.E.2d at 520.
351. Id. The agreement required the parties to submit all controversies arising between them that

could not be mutually resolved to arbitration. The agreement further provided that:
A demand for arbitration: if based in whole or part on wrongful termination, shall be filed with the
[American Arbitration Association] within 10 days after a 30 day or longer notice of termination is
issued or prior to any other notice of termination becoming effective. Id.
352. Id. at 521. The Illinois Court of Appeals determined that the arbitrator did not ignore the notice

limitation period contained in the arbitration agreement and did not interpret unambiguous contractual
language as petitioner 7-Eleven suggested. Id.

353. Id. at 521.
354. Id. at 521-522.
355. Id. at 522.
356. Id. at 523.
357. Id.
358. Id.
359. Id.
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proceeding. 360 In 7-Eleven, the arbitration award provided that it was in "full
settlement of all claims submitted to this arbitration., 361 While there exists a
presumption that the arbitrators considered and fully determined all matters
submitted, the Illinois Court of Appeals agreed with petitioner 7-Eleven, and held
that the arbitrator failed to decide all of the issues properly presented.362 The Illinois
Court of Appeals went on to state that since there were still controversies in
existence that the parties to the arbitration could not mutually resolve and that
remained undecided after the arbitration proceeding concluded, the arbitrator had
failed to fully decide all of the issues properly.363

The Illinois Court of Appeals concluded that the arbitrator exceeded his
authority in awarding damages to the respondent for breaches of the implied
covenant of good faith and fair dealing, and for failing to decide all of the issues
presented. As of result of this finding, the judgment of the circuit court was reversed
and the cause remanded to the circuit court with directions to enter an order vacating
the award and order a rehearing before the arbitrator consistent with the Illinois
Court of Appeals' decision.36

It is clear that an arbitrator is limited to addressing issues submitted to
arbitration by the parties. 365 Additionally, the arbitrator's power to award remedies
is also restricted by the agreement. In Flenory v. Eagle's Nest Apartments,3" the
Kansas Court of Appeals held that an arbitrator exceeds his authority if he imposes
a legislative cap on the amount of a possible award when the parties have not agreed
to the cap in their contract.367 Flenory's son drowned in a apartment complex
swimming pool, and a wrongful death suit was subsequently brought against Eagle's
Nest Apartments. 368 The parties agreed to settle the claim through arbitration with
a high-low cap of $50,000-$300,000 on the arbitration award. 69 The arbitrator
awarded pecuniary damages in the amount of $ 100,000 or $137,500, depending on
which legislative cap applied to pecuniary damages.3 70 Flenory then filed a motion
with the district court to determine which legislative cap applied.37' The district court
determined that the $100,000 cap was applicable and awarded pecuniary damages
accordingly.372 Flenory then filed a motion with the Kansas Court of Appeals to
determine if the application of the $100,000 cap was correct.373

The Kansas Court of Appeals held that the arbitrator exceeded his authority by
applying a cap to the recovery of pecuniary damages when the parties had not

360. Id.
361. Id. at 524.
362. Id.
363. Id.
364. Id. at 524.
365. Va. E. Co., L.L.C., 2001 WL 700368 at *4.
366. Flenory v. Eagle's Nest Apartments, 22 P.3d 613 (Kan. App. 2001).
367. Id. at 613.
368. Id.
369. Id.
370. Id. at 613-614. The Kansas Legislature had recently amended the cap on pecuniary damages for

wrongful death claims in civil litigation, increasing it from $100,000 to $250,000. See Kan. Stat. Ann.
§ 60-1903 (1994).

371. Id. at 614.
372. Id.
373. Id.
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