





1983] West German Civil Procedure 265

ichtshof”s caseload has been a matter of continuing concern since its
inception.?’® In civil cases specifically, the chief complaint has been the
length of time it takes to process a matter in the Bundesgerichtshof. The
Preparatory Commission found that about three quarters of all civil
review cases took over nine months.?’” Proposals to increase efficiency
have focused on two approaches: (1) reducing the court’s jurisdiction,
and (2) streamlining its procedures. The measures actually adopted
have taken both forms.

1. Jurisdiction of the Reviewing Court

Since 1950, the Bundesgerichtshof has had jurisdiction to review
cases on two bases: (1) by leave of the Oberlandesgericht rendering
judgment granted without regard to the amount in controversy if the
court found the case to be one of fundamental importance or if it devi-
ated from a prior opinion of the Bundesgerichtshof (Zulassungsrevi-
sion); or (2) without leave of court, if the amount in controversy
exceeded a specified sum, originally DM 6000 (Wertrevision).*™® As of
1961, about twenty percent of the ordinary review cases came by way
of certification by the lower appellate courts, and eighty percent on the
basis of amount in controversy.?’® This ratio was the same in 1981.28

The original jurisdictional bases responded to the two best ac-
cepted functions of appellate review: assuring uniform interpretation
and development of the law on the one hand, and correctness of indi-
vidual judgments on the other.

The Preparatory Commission concluded, however, that the
Bundesgerichtshof could not continue to perform both functions with-
out an unacceptable increase in personnel, and that uniformity of inter-
pretation was the more appropriate function for the only national civil
court. It therefore recommended that W#ertrevision be abandoned alto-
gether.28! The Civil Procedure Commission, on the other hand, main-
tained that abandonment of Werrrevision would simply encourage
more litigation over whether a particular matter was of “fundamental
importance,” and would not produce the desired relief. Moreover, it

276. Among the most recent expressions of alarm is Komblum, Zur Revision des Revi-
sionsrechts, 13 ZRP 185 (1980).

277. BERICHT DER KOMMIsSION 1961, supra note 37, table 5(a), at 146.

278. ZPO § 546 (1950).

279. See BERICHT DER KoMMissION 1961, supra note 37, table 3, at 144,

280. RECHTSPFLEGE, supra note 130, table 12.8 (1981): 1773 Wertrevision and 395 Zulas-
sungsrevision dispositions were recorded in 1981.

281. BERICHT DER KoMmissiON 1961, supra note 37, at 157,
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argued that the court’s procedure is designed solely to produce a cor-
rect result in the individual case, so that a shift to “fundamental impor-
tance” as the sole criterion for jurisdiction would require basic changes
in the manner of handling cases once accepted for review.28? The Civil
Procedure Commission therefore recommended simply raising the
minimum amount in controversy for Wertrevision. Prior to 1975, the
parliament responded twice to this position, raising the minimum
amount from DM 6000 to DM 15,000 in 1964, and again to DM 25,000
in 1969.2%3

By the 1970’s, an alternative to Zu/assungsrevision gained promi-
nence in the debate, inspired in part by the example of the United
States Supreme Court. In this alternative, called “revision by accept-
ance,” the Bundesgerichtshof’s jurisdiction would not depend on the
Oberlandesgericht’s findings of importance, but on the highest court’s
determination that the case was of general interest.

The legislature was ultimately unwilling to give up the policy of
correcting errors in a particular case. In 1975, the Review Amend-
ment?® struck a compromise among the various proposals. New ZPO
section 546 retains Zulassungsrevision, but the minimum amount in
controversy, below which judgments involving money or property can
be reviewed only by lower appellate court certification, is raised to DM
40,000.2%> New section 554b adopts a backhanded version of An-
nahmerevision , by authorizing the court to deny review by a two-thirds
vote with respect to judgments with an amount in controversy exceed-
ing DM 40,000, unless the case is one of fundamental importance.2%

282. BERICHT DER KOMMISSION 1977, supra note 2, at 168.
283. See 1969 BGBI 1 1141 (W. Ger.).
284. See supra note 21.
285. ZPO § 546 (1977). Section 546 reads as follows:
1. In cases involving patrimonial claims, in which the amount in controversy does
not exceed forty thousand German marks, and those involving non-patrimonial
claims, review is available only if the Oberlandesgericht has authorized it in its
judgment. The Oberlandesgericht must authorize review if
1. the legal issues are of fundamental importance, or
2. the judgment deviates from a decision of the Bundsgerichtshof or the
Joint Senate of Federal Courts and rests upon this deviation.
The reviewing court is bound by the authorization.
1. In cases involving patrimonial claims, the Oberlandesgericht must fix the
amount in controversy in its judgment. The reviewing court is bound by this deter-
mination, if the amount so fixed exceeds forty thousand German marks.
286. /d. § 554b. Section 554b reads as follows:
1. In cases involving patrimonial claims, in which the amount in controversy ex«
ceeds forty thousand German marks, the reviewing court may refuse to accept the
review, if the matter does not have fundamental importance.
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Thus, in Wertrevision the court now has jurisdiction unless it explicitly
denies it, whereas the original idea of Annahmerevision was that juris-
diction would depend on affirmative acceptance.?®” The provision of-
fers no criteria for such a denial, but the permissive mode suggests
discretion. A number of writers and the Federal Supreme Court itself
interpreted the provision to include consideration of substantively un-
related factors, such as the court’s workload.288

Constitutional objections were raised against section 554b as soon
as it was proposed in legislative committee.?®® The argument crystal-
lized around two points. First, the discretion arguably violates the rule
of law (Rechtsstaatprinzip), which demands not only material justice
but also reasonable legal certainty. The applicant bears the costs of an
unsuccessful application for review, and is entitled to know the criteria
upon which a decision will be based, so that the risks can be reasonably
predicted. Second, the discretion violates the litigants® right to equal
treatment, since persons in comparable situations—those against whom
erroneous judgments have been rendered—may be treated differently
for nonmaterial reasons, such as the court’s workload.?%°

In 1980, the Plenum of the Federal Constitutional Court, after its
two Senates had taken opposing views, adopted the argument that dis-
cretionary jurisdiction violates the constitutional right to equal treat-
ment.?®! Tt saved the statute, however, by placing a limiting
interpretation on it: the Bundesgerichtshof may deny review only on
the ground that the application has no prospect of ultimate success.
The workload of the court may not be considered.?®* Denial thus be-
comes analogous to the United States Supreme Court’s dismissal of an
appeal for want of a substantial federal question.?*?

II. For denial of acceptance of a majority of two-thirds is required.
III. The decision may be made by order without oral hearing.

287. See, e.g., H. PRUTTING, DIE ZULASSUNG DER REVISION 271 (1977).

288. Judgment of Nov. 11, 1976, BGH, 32 JZ 105, 106; H. PRUTTING, supra note 287, at
275; R. BRUNS, supra note 159, at 422; Grunsky, Ablehnung der Annahme der Revision und
Entlastung des Revisionsgerichts, 34 JZ 129, 130 (1979).

289. See Judgment of June 11, 1980, BVerfG, 34 NJW 39, 40 (Plenum). For further
details on the debate, see Fisch, supra note 66, at 41-45.

290. Both arguments were articulated and adopted by the Federal Constitutional Court’s
Second Senate. Judgment of Aug. 9, 1978, BVeriG, 49 BVerfGE 148.

291. Judgment of June 11, 1980, BVeriG, 34 NJW 39.

292. Id. The court found that the principal legislative purpose for retaining Herirevision
and for leaving denial of review of nonfundamentally-important cases in the court’s discre-
tion, was to leave some room for the correction of error in those cases. An interpretation of
the statute which removes the discretion, but bases denial on the absence of a prima facie
showing of error, is therefore not inconsistent with its general purpose.

293. 28 U.S.C. § 1257 (1976); Sup. CT. R. 15(1)(h), requires a statement, among other
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2. Streamlined Procedure

The two Commissions considered a number of possible economiz-
ing changes in the procedure of Revision by the Federal Supreme
Court, three of which were the most prominent: (a) permitting the
court to dispense with an oral hearing; (b) permitting the court to
render a decision without an opinion; and (c) precluding a review by
the court of the Oberlandesgericht’s determination that a case is of fun-
damental importance.

a. Dispensing With Hearing

Largely because it advocated restricting review to cases of funda-
mental importance, the Preparatory Commission rejected as unproduc-
tive a proposal granting the court discretion to dispense with the oral
hearing.?* The Civil Procedure Commission, on the other hand, hav-
ing opted to retain the Wertrevision, recommended that the court be
authorized to decide any case under review without an oral hearing, if
it concluded by unanimous vote that the petition for review was un-
founded and a hearing was not necessary.?*®> This recommendation
was immediately taken up by the parliament as a temporary measure,
adopted in 1969 and applicable until 1972.2% The Review Amendment
of 1975 allowed this more general provision to lapse, but new section
554b permits the decision rejecting Wertrevision to be made without a
hearing, on a two-thirds vote.?” The ZPO had long permitted the
court to decide, without a hearing, whether the petition for review is
sufficient on its face. This provision is retained in section 554a. Out of
the 1773 Wertrevision dispositions in 1981, seventy-two were made
under section 554a and 896 under section 554b, a combined total of
54.6% of such dispositions.?*®

b. Dispensing With Opinion

The Preparatory Commission’s rejection of Wertrevision also led
to its disapproval of the no-opinion device.®* The Civil Procedure

things, of the reasons why the questions presented are so substantial as to requirc plenary
consideration. See generally 16 C. WRIGHT, A. MILLER, E. CooPeR & E. GRESSMAN, FED-
ERAL PRACTICE AND PROCEDURE § 4014 (1977).

294. BERICHT DER KoMMISSION 1961, supra note 37, at 150.

295. BERICHT DER KOMMISSION 1977, supra note 2, at 169.

296. 1969 BGBI1 I 1141 (W. Ger.).

297. ZPO § 554b (1979).

298. RECHTSPFLEGE, supra note 130, table 12.8 (1981).

299. BericHT DER KoMMissioN 1961, supra note 37, at 149-50.
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Commission in turn recommended that the otherwise universal re-
quirement cf opinion®® be dropped in the case of assignments of ordi-
nary procedural error which the court finds to be unsubstantiated.’®!
The Review Amendment of 1975 adopted this recommendation by ad-
ding present section 565a.302

In practice, the court has also dispensed with opinion in denying
acceptance of Wertrevision under section 554b. This developed, to be
sure, under the original assumption that that provision gave the court
true discretion. The 1978 case in which the Second Senate of the Fed-
eral Constitutional Court first held this discretion unconstitutional was
one in which the Federal Supreme Court’s order was without opinion.
The order was overturned because it was impossible to tell from the
order that it was not based on the unconstitutional interpretation.’®® A
year later, however, the Second Senate upheld a similar order which
read: “[Review denied] pursuant to 554b I ZPO as interpreted by the
BVerfG (order of 9.8.78) . . . .” The Second Senate found this lan-
guage constitutionally satisfactory.3%4

c. Eliminating Review of Appellate Court Findings of
Fundamental Importance

Both Commissions recommended that the existing system of Zu-
lassungsrevision be retained, but with the Bundesgerichtshof being ex-
pressly bound by the Oberlandesgericht’s certification of cases for
review because of fundamental importance. Two alternatives—leaving
the determination of fundamental importance wholly to the highest
court and permitting review of an appellate court denial of certifica-
tion—were rejected, principally on the ground that the task of making
such threshhold rulings would overload the Bundesgerichtshof with

300. ZPO § 323 16 (1977) (made application to Revision by ZPO § 557's general incorpo-
ration of the first-instance procedural rules).

301. BericHT DER KoMMIssiON 1961, supra note 37, at 169.

302. ZPO § 565a (1975). The decision does not require a statement of reasons, to the
extent that the reviewing court considers assignments or procedural error unsubstantiated.
This does not apply to assignments under § 551 (specifying certain automatic grounds for
reversal, such as a disqualified judge, lack of jurisdiction, improper exclusion of public at
hearing, or failure to give reasons for judgment).

303. Judgment of Aug. 9, 1978, BVerfG, 49 BVerfGE 148.

304. Judgment of Feb. 28, 1978, BVerfG, 32 NJW 1161 (2d Sen.). The propricty of such
a denial without opinion is vigorously contested by Kaempfe, Die Zukunft der Revision in
Zivilsachen, 32 NJW 1134 n.32 (1979); it is qualifiedly accepted by Kramer, Verfassungsrech-
tliche Aspekte des neuen Revisionsrechts, 34 NYW 799, 800 (1981).
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groundless petitions.*®* The Review Amendment of 1975 adopted this
recommendation in new section 546 I 3: “The reviewing court is bound
by the certification.”**® The court has interpreted section 546 as pre-
cluding review of certification denials.?®’

3. Results

The Preparatory Commission posited as a principal goal in re-
forming the review procedure that the normal length of time for
processing cases in the Bundesgerichtshof be six to eight months3%
Most of its specific recommendations for reform were not adopted, but
the changes that were made have allowed some modest improvement.
Whereas the Preparatory Commission found nearly 75% of all review
cases taking more than nine months, with the median over twelve
months,>® the 1981 figures show only 59.6% lasting more than nine
months and 58.9% lasting less than twelve months.3!°

The efficiency measure most relied upon, the summary denial of
Wertrevision, which many feared would be emasculated by the Federal
Constitutional Court’s limiting interpretation,®!! is entitled to most of
the credit for this improvement. Indeed, two sets of statistics indicate
particular improvement since 1978, when the limiting interpretation
was first imposed. In the first place, denials of review were more fre-
quent in 19813'2 than in 1977 (the last full year before the interpreta-
tion).>"® In the second place, the 1977 figures show a processing time
only marginally better than the 1950’s, with more than half of the cases
still lasting more than twelve months.?!4

305. BERICHT DER KOMMISSION 1961, supra note 37, at 157-58; BERICHT DER KoMMIs-
SION 1977, supra note 2, at 168-69.

306. ZPO § 546 1 3 (1975).

307. Judgment of Sept. 26, 1979, BGH, 33 NJW 344; A. BAUMBACH, W, LAUTERBACH, &
J. ALBERS, supra note 64, ZPO § 546 n.2 (D)(b).

308. BERICHT DER KoMMisSION 1961, supra note 37, at 147,
309. /d. table 5(a), at 146, 148.
310. RECHTSPFLEGE, Bundesgerichtshof, supra note 130, table 12.9 (1981).

311. A member of the Bundesgerichtshof is quoted to this effect in Radlofl, Comment, 32
NIW 534 (1979). See also Kaempfe, supra note 304; Komblum, supra note 276.

312. RECHTSPFLEGE, supra note 130, table 12.8 (1981): 897 of 2343 dispositions (38.3%)
were made under ZPO § 554(b).

313. /4. table 10.11 (1977): 664 of 2374 dispositions (28%) were madc under ZPO
§ 554(b).

314. /d table 11.8 (1977): 51.3% had lasted more than 12 months.
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VI. COSTS AND LEGAL ASSISTANCE
A. Costs in General

Despite much debate, the current West German reform movement
has produced no change in the fundamental pattern of cost determina-
tion and the allocation of cost burdens in the ordinary civil action. The
two most important cost elements, general court fees and attorneys’
fees, are still fixed by statutory fee scales graduated by amount in con-
troversy.?’* The ultimate judgment loser must normally carry the en-
tire cost burden for both sides and for all stages.3'®

There has been some inflation in the amount of the cost burden for
a given amount in controversy, most notably in attorneys’ fees. Be-
tween 1957°!7 and the present®'® the basic unit of court fee for a case
involving DM 5000 has increased 12.6%, from DM 103 to DM 116.
During the same period, the increase in the basic unit of attorney’s fee
for the same case has been from DM 185 to DM 247, or 33.5%.3'? The
overall basic cost burden for a case involving DM 5000, if fully liti-
gated through the Landgericht, is made up of multiples of each of the
two elements. Leaving out incidentals, that burden has increased from
28.4% of the amount in controversy in 1957 (DM 1419) to 36.6% of the
amount in controversy today (DM 1830). The comparable overall
figures for a case involving DM 100,000 are more dramatic: in 1957, a
total burden of DM 7071, or 7.1%; today, a total burden of DM 11,946,
or 11.95%.

315. General court fees are governed by GKG § 11 (1975) (W. Ger.); Annex 1 is a cata-
logue of procedural events giving rise to fees; Annex 2 is a table of amounts in controversy
and corresponding fee levels. Attorneys® fees are governed by BRAGO § 11, with a table of
amounts in controversy and corresponding fee levels. Sections 3-9 of the ZPO govern deter-
mination of amount in controversy. See Kaplan, von Mehren & Schacfer, supra note 1, at
1461, with excerpts from then current tables; more recent data are found in Bender & Streck-
er, Federal Republic of Germany, in I Access To JusTICE 530 (M. Cappelletti & B. Garth
eds. 1978).

316. ZPO § 91 (1950). Section 92 requires allocation among the parties pro rata where
each party wins in part and loses in part. Since this provision applics where a claimant is
awarded substantially less than his original demand, ZPO § 92 11, it has been noted that a
divided cost award is the rule rather than the exception. See R. TROTT, PRACTICAL LEGAL
GUIDE ON Costs & FEes, COURT PROCEEDINGS AND COMMERCIAL Law 28-29 (1977). On
the system of cost allocation generally, see L. ROSENBERG & K. SCHWAB, supra note 99, § 87
L

317. GKG, 1957 BGBL I 941 (W. Ger.).

318. GKG, 1975 BGBI I 3047 (W. Ger.).

319. BRAGO. 1957 BGB1 1907 (W. Ger.). The most recent amendment of the table in
the Annex to BRAGO § 11 was adopted in the BRAGO, 1980 BGBI I 1503 (W. Ger.) (Fifth
Law to Amend), which took effect January 1, 1981.
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B. Legal Aid in Litigation

While the Preparatory Commission did consider the problem of
legal aid and made some recommendations,*?° it did not become a mat-
ter of overriding concern until the late 1960’s, a period of heightened
social consciousness in general. After the 1976 Congress of German
Lawyers made access to justice a principal topic of its deliberations, the
federal government adopted legal aid reform as a major program. The
Civil Procedure Commission made extensive recommendations for re-
form,*?! and a comprehensive draft of new legislation was presented to
the legislature in 1979.322 While the final product*?* may ultimately
have only modest actual impact on access to the courts for low income
persons,®* it did change the former system®?® in a number of interest-
ing respects.

1. Eligibility

The most noticeable change in eligibility for legal aid in litigation
is the extension of assistance to a much broader range of income levels,
through the device of a sliding scale of partial contributions from the
beneficiary. New ZPO section 114 now includes, as an appendix, a ta-
ble of amounts which a beneficiary is required to contribute toward
litigation costs, according to the amount of monthly income and the
number of dependents.®*® A single person with a monthly income of
under DM 851 (about $360) or a person with five dependents earning
up to DM 2400 (about $1000) per month pays nothing. A single person
earning DM 2400 or a person with five dependents earning DM 3950
pays DM 520.327 According to ZPO section 115, a beneficiary must
also apply his property to the payment of litigation costs, so far as this

320. BERICHT DER KoMMissION 1961, supra note 37, at 268. For a historical summary,
see Schuster, Das Gesetz Uber die Prozesskostenhilfe, 9 ZZP 361 (1980).

32]. BERICHT DER KommissioN 1977, supra note 2, at 229,

322. BUNDESRATS-DRUCKSACHE 187/79, Apr. 18, 1979,

323. Prozesskostenhilfegesetz, 1980 BGBI1 1677 (W. Ger.) (Law on Assistance for Litiga«
tion Costs).

324. Schneider, Prozesskostenhiffe, 33 MDR 1 (1981), expresses skepticism, as docs
Holch, Prozesskostenhilfe—auf Kosten des Persinlichkeitsschutzes?, 34 NJW 151, 152 (1981).

325. ZPO §§ 224 (1950) (entitled “Poor Law” (drmenrecht)); for a description which re«
mained generally valid until 1980, see Kaplan, von Mehren & Schaefer, supra note 1, at
1467. A more recent summary of the actual situation and of reform proposals is found in
Baumgirtel, Zugang zum Gericht fiir Unterpriviligierte: ‘Rechishilfe’ und Rechisberatung, in
HuMANE JusTiz 17 (P. Gilles ed. 1977). See also Bender & Strecker, supra note 315; G.
BAUMGARTEL, GLEICHER ZUGANG ZUM RECHT FUR ALLE (1976).

326. ZPO § 114 (1980).

321. X
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is conscionable by the standards applicable to public welfare cases.>?8 If
the amount of anticipated costs remaining after application of the
property in satisfaction does not exceed four monthly contributions by
the table under section 114, no legal aid will be granted.??®

As under the prior law, legal aid will be granted to a financially
eligible person only if he can show both that he has a “sufficient pros-
pect of success” and that his pursuit of claim or defense is not “capri-
cious” (zutwillig).3*® In general, the first criterion has been interpreted
as a prima facie case requirement, satisfied if the beneficiary can raise
serious issues for resolution by regular proceedings.**' The second cri-
terion refers to the value of a judgment once obtained: if the opponent
is judgment proof, or the relief sought would have no concrete value to
the beneficiary, assistance will be denied.?32

2. Procedure

The 1980 reform effected a simplification of the procedure for ob-
taining legal aid in several respects. A nationally uniform statement of
financial circumstances was adopted,?** and the application to the court
no longer requires certification by the applicant’s local welfare office.**
Moreover, the procedure or application is to be written; an oral hearing
is permitted only under rare circumstances.>** On the other hand, each
new court through which the case passes requires a completely new
application for assistance.33¢

3. Costs Covered

As under prior law, the granting of legal assistance affects only the
costs attributable to the beneficiary—that is, the beneficiary remains
personally responsible in full for his opponent’s taxable costs, should
the beneficiary lose.3* This hangover has been subjected to criti-
cism.**® To the extent that assistance is granted without contribution

328. 74 §115.

329. 7d.

330. /4 § 114.

331. See A. BAUMBACH, W. LAUTERBACH & P. HARTMANN, supra note 55, ZPO § 114
2(B)(a).

332. See id. 2(B)(b); L. ROSENBERG & K. SCHWAB, stpra note 99, § 90 111

333. See 34 NJW 804 (1981) (a report).

334. ZPO § 117 (1980).

335. Id § 118.

336. Jd. §119.

337. /d §123.

338. See, e.g., Grunsky, Die Neuen Geserze tiber die Prozesskosten—und die Beratung-
shilfe, 33 NJW 2041, 2046 (1980); Schuster, supra note 320, at 390.
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by the beneficiary the opponent’s obligation to pay court fees is waived
pending final outcome.?3®

4. Appointment of Attorney

Under the prior law an attorney would be appointed for the bene-
ficiary only where such representation is required (in the Landgericht
and higher courts), or where it appeared “necessary.” In general, ap-
pointment was made by the court from attorneys of its own choice, and
could include apprentice attorneys or bureaucrats. Under the new sec-
tion 121, the beneficiary is entitled to have an available attorney of his
own choice appointed not only where representation is required by law
or appears necessary, but also when the opponent is represented by
counsel.3*° Apprentices and bureaucrats are no longer options.>*!

As under the prior law, the fee scale for attorneys appointed under
legal aid is set by a separate provision.>*?> For amounts in controversy
up to DM 6300, the scale is identical to that for unassisted parties. For
higher amounts in controversy, the fee for appointed counsel still rises
much more gradually than the regular fee, and the highest permissible
basic fee unit is DM 540. To the extent that the beneficiary is required
to contribute to payment of costs, additional compensation is due the
attorney, up to the regular fee.>** The disparity between the regular
scale and the legal aid scale is generally somewhat less than before.

C. Extra-Judicial Legal Assistance

The year 1980 also brought a major innovation in the West Ger-
man system of public assistance for extra-judicial legal services. Under
the Law on Legal Advice and Representation for Low Income Citi-
zens,>* persons may be eligible for consultation with a lawyer of their
choice at public expense, on three conditions: (1) that the person is
unable to pay for a lawyer with his own funds;**® (2) that other sources
of assistance, such as group legal services arrangements,>® are not rea-

339. ZPO § 122 (1980).

340. /4. § 121.

341. 1d

342. BRAGO § 123.

343. BRAGO § 124.

344. Beratungshilfegesetz [BerHG], 1980 BGBI I 689 (W. Ger.) (effective date Jan. [,
1981).

345. According to § I(2) of the law, this condition is met when the applicant would be
eligible for litigation-cost assistance without personal contribution.

346. See Bischof, Praxisprobleme des Beratungshilfegesetzes, 34 NJW 894, 895 (1981);
Grunsky, supra note 338, at 2047.
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sonably available; and (3) that the pursuit of his rights is not “capri-
cious.” Lawyers are required to take eligible clients who approach
them directly, unless “important reasons” justify turning them down.34?
The law provides for compensation at modest levels to attorneys pro-
viding such services,>*® but in certain states where publicly funded legal
advice facilities are established, the low income person may be re-
quired to utilize these services instead of consulting with an attorney of
his choice.?*® Prior to 1980, such public assistance was provided in
most states by local bar organizations on an uncompensated basis, and
was found wanting.3** While it is too early to tell how well the new
system is working, it is generally assumed that it effects a substantial
improvement.3>!

VIiI. CONCLUSION

A. The Impact of the Reforms

The overriding emphasis of the postwar reform movement in West
German civil procedure has been an increasing efficiency in order to
combat delay, the most generally acknowledged evil. To the extent
that the system has been perceived as unfair, the principal focus of crit-
icism has been on cost barriers to access to the courts. Procedural rules
as such have not been widely challenged as unjust. If the impact of the
reform movement is to be measured by its own goals, therefore, im-
provement in the areas of cost and delay must first be sought. It then
remains to ask what price has been paid for such improvement.

347. BerHG §11, 1980 BGBI 1 (W. Ger.) (adding a new §49a of the
Bundesrechtsanwaltsordnung [BRAOQ] (Federal Ordinance on Attorneys)).

348. Id. §8. The attorney is entitled to a waivable fee of DM 20 from the applicant.
Section 10 of the law adds a new BRAGO § 132, which sets fees to be paid from public
funds: for advice or for information not otherwise compensated, DM 30; for the handling of
a matter by the drafting of instruments, evaluation of documents, representation before
courts, agencies or others, or participation in proof-taking, DM 80; and for such activity
resulting in a settlement or disposition of a matter, DM 100.

349. /d. § 14. In Hamburg and Bremen, the public facility is the exclusive source of
assistance; in Berlin, subject to local law, the applicant may choose between the public facil-
ity and private attorneys. On the operation of the Hamburg facility, which dates from the
1920s, see Falke, Bierbrauer & Koch, Legal Advice and the Non-judicial Settlement of Dis-
putes: A Case Study of the Public Legal Advice and Mediation Center in the City of Hamburg,
in IT Access To JUsTICE 103 (M. Cappelletti & J. Weisner eds. 1978).

350. Critical essays and case studies are gathered in RECHTSBERATUNG ALS LEBEN-
SHILFE (T. RASEHORN ed. 1979).

351. See Blankenburg, Zur Implementation des Beratungshilfegesetzes, in RECHT UND
PoLiTIK 84 (1981).
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1. Delay

The vast majority of the changes effected by the reform movement,
from the case-deciding single judge and the concentration of the oral
hearing to the restriction of access to the Federal Supreme Court, have
been designed to reduce the overall length of the lawsuit. The statistics
indicate at least marginal improvement in this respect in the late 1970’s,
in all types of cases and at all levels. Since the court most affected by
the changes is the Landgericht sitting at first instance, it is not surpris-
ing to find the most improvement in those courts. The following tables
show the percentage of cases disposed of within six months and twelve
months, respectively, in three categories defined by the form of disposi-
tion: (a) all ordinary civil cases; (b) those disposed of by contested
judgment; and (c) those disposed of by formal settlement. Data for
1971 are taken from a private compilation of official statistics;>$? data
for 1977-1981 are taken directly from official publications.>*?

Table 1: 6-Month Completion Rate

all civil contested settled
cases cases cases
year (%) (%) (%)
1971 63.9 41.8 55.2
1977 62.9/66.7 43.9/46.5 56.3/58.0
1978 68.4 49.0 60.9
1979 70.3 51.0 63.7
1980 71.5 52.4 64.1
1981 71.7 51.5 64.1

352. E. BLANKENBURG, H. MORASCH & H. WOLFF, 1 TATSACHEN ZUR REFdRM DER
ZIVILGERICHTSBARKEIT 36 (table 2.41) (1974).
353. RECHTSPFLEGE, supra note 130, table 4.3 (1977-1980), table 5.3 (1981).
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Table 2: 12-Month Completion Rate

all civil contested settled

cases cases cases
year (%) (%) (%)
1971 85.7 73.7 82.0
1977 84.2/85.6 72.7/75.3 80.8/82.7
1978 87.4 71.2 84.0
1979 38.7 79.5 86.1
1980 90.1 81.6 87.8
1981 90.5 8l.5 88.2

It is almost impossible to tell whether these improvements are di-
rectly attributable to formal changes in procedural rules, or simply the
result of a docket-clearing psychology generated by the debate over de-
lay and its causes. The fact that a significant improvement appears in
the second half of 1977—after the “Simplification Amendment” went
into effect on July 1, 1977—suggests that the formal changes did have
some effect. On the same date, however, the Family Law Reform Act
went into effect as well, transferring family cases to the Amisgericht and
thus arguably freeing judicial energy in the Landgericht for other
cases.>>*

2. Cost

Except for legal aid, it is obvious that no improvement has been
achieved in the cost system from the litigant’s point of view. While a
comprehensive dismantling of court cost assessment, the so-called “no
charge judicial service” (Vulltariff’), was proposed and considered in
the 1970’s, it met with general opposition on purely fiscal grounds and
was abandoned.>>> The best that can be said about legislative changes
in the cost area is that increases in court and attorneys’ fees may not
quite have kept up with overall inflation in the economy. There has
been substantial improvement in the availability of assistance for liti-
gants unable to pay costs, but beyond the smallest cases it falls short of
an equalization of resources. In particular, the residual cost burden on
a poor litigant who is unsuccessful—payment of the opponent’s attor-
neys’ fees and costs—must continue to operate as a considerable deter-
rent. For the unassisted litigant, however, even a substantial
acceleration of the overall pace of lawsuits brings no cost relief, be-

354. See supra note 30 and accompanying text.
355. See G. BAUMGARTEL, GLEICHER ZUGANG ZUM RECHT FUR ALLE 128-34 (1976).
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cause all fees are fixed by a combination of the amount in controversy
and classes of procedural event (filing, negotiating, hearing, proof-tak-
ing, settlement, and judgment). Neither reducing the number of hear-
ings nor shortening the overall length of time between filing and
disposition of the case would directly affect the principal cost burden.

The court statistics indicate one area of modest improvement in
efficiency which has some cost-saving impact, however. This improve-
ment is an increase in the percentage of Landgericht dispositions, both
by contested judgment and by formal settlement, without proof-taking.
Proof-taking is no longer a separate court fee event,>*® but dispensing
with it does save attorneys’ fees. The following table demonstrates the
progress between 1971 and 1981 for disposition without proof-taking
by (a) contested judgment and (b) formal settlement.?*’

Table 3: Disposition Without Proof-Taking

contested judgment formal settlement
year %) (%)
1971 30.3 294
1977 35.0 36.3
1978 358 359
1979 37.1 359
1980 38.0 36.8
1981 39.8 383

3. The Price of Acceleration: Formalism

The device most heavily relied upon by the reforms to effect an
acceleration of the lawsuit is the deadline sanctioned by preclusion of
late material. Itis clear that the incidence of preclusion is greater since
the adoption of the new rules, although it is difficult to quantify.®*
Unless the lawyers respond to this increased pressure by more aggres-
sive investigation than is traditional, the result may well be the increase
in artificial and unresponsive judgments which critics have feared.>s*

356. See GKG Annex 1, No. 1016.

357. For 1971, see E. BLANKENBURG, H. MoRrAscH & H. WOLFF, supra note 352, table
2.34; for 1977-1981, see RECHTSPFLEGE, supra note 130, table 4.4 (1977-1980), table 5.4
(1981).

358. Walchshofer, supra note 108, at 188 found in data gathered by the Bavarian Minis-
try of Justice in 1978 that between 6% to 10% of all cases in most Landgericht involved
preclusion.

359. See supra note 206 and accompanying text.
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Judgments finding negligence on the part of lawyers for missing dead-
lines have begun to appear,**® but they are in themselves just another
judicial burden and a poor substitute for a sound judgment on the mer-
its. Moreover, the legislature’s reluctance to forego admission of late
material altogether produced loopholes such as “escape by default™36!
and “escape by appeal,”?5? perhaps encouraging a tactical approach to
procedure from which the German system has been relatively free in
the past.

B. Points of Contrast with American Procedure
1. Episodic Proof-Taking Disapproved

The West German reforms of the 1970’s have gone a long way to
discourage that feature which Kaplan®$® thought to be the German
lawsuit’s distinguishing characteristic: the fragmentation of the proof-
taking process into multiple hearings, with freedom of the parties to
raise new issues at virtually any time before judgment. Century-long
criticism of the delays inherent in this practice finally gained favor, and
the reformers’ stated goal of concentrating the trial into a single princi-
pal session has been backed up by real commitment. The use of dead-
lines and preclusion generate considerable pressure to disclose claims
and defenses, supported by offers of proof, in the pre-hearing proce-
dure. Even where prooftaking is done separately, there is now typically
only one such session.

2. The Dominant Role of the Judge

The “grand discriminant” between West German and American
procedure today is the division of labor between judge and lawyers.
German civil procedure is a judge-driven system, and, if anything, the
reforms of the 1970’s have reinforced that tendency. A number of
functions which are performed principally by the lawyers or a court
reporter in the United States are allocated to the judge in West Ger-
many. The most important of these functions are: (a) determination of
the trial agenda, including an order of proof directing appearance of
the parties and witnesses, and the presentation of documents;*%

360. See Forster, Anwaltsverschulden, Biiroversehen und Wiedereinsetzung, 33 NIW 432
(1980); Judgment of July 2, 1980, Bundesgerichtshof, 33 NJW 2261; Judgment of Mar. 11,
1980, Bundesgerichtshof, 33 NJW 1846.

361. See supra note 180 and accompanying text (“escape by default™).

362. See supra note 269 and accompanying text (“escape by appeal™).

363. See Kaplan, supra note 11.

364. There is some analogy to the pretrial order which issues in United States federal
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(b) examination of parties and witnesses, with lawyers performing only
an interstitial role; (c) production of the record of witnesses’ testimony,
excluding questions and frequently rephrasing or reorganizing answers;
and (d) direct communication with the parties, not only for factual as-
sertions, but also to explore settlement possibilities.?®> While West
German procedural theory continues to adhere to the principle of party
control (Verhandlungsmaxime) in civil cases, it seems clear that this
guarantees only the judge’s ultimate dependence on the raw material
which the parties present.>® The opportunity of the judge, as fact
finder, to influence the form and organization of the material on which
he must base his findings, and even to stimulate production of more
material,®®” is so much greater in the West German than in the Ameri-
can system that it must be regarded as a distinguishing feature—how-
ever varied its exploitation by different judicial personalities.

3. Evidence and Its Production

Kaplan’s observation that “the search for facts is neither broad nor
vigorous™?®® jn West Germany is essentially valid today. There is some
possibility that the pressures of malpractice claims for failure to meet
deadlines, resulting in preclusion of otherwise dispositive material, will
infuse the legal profession with greater investigative desire. Increases
in the statutory fee scale may also help, but the scheme of attorneys’
fees remains virtually free of rewards for extra effort.

Moreover, the German system remains relatively indifferent to
possibilities for pretrial exchange of information and evidence between
the parties. The reform discussions contain some expressions of con-
cern over this issue, and some references to United States or English
discovery procedures occasionally appear in the literature.?®® At this

courts after pretrial conference under FED. R. Civ. P. 16, but since such an order is a
blueprint for party presentation of evidence, it remains largely a product of their preparation
and strategies.

365. See supra note 243.

366. See, e.g., R. BRUNS, supra note 159, at 98-99.

367. See supra text accompanying notes 229-37. In addition to the general judicial duty
to clarify through questioning, the ZPO § 142 empowers the judge to require production of
documents in a party’s possession to which the party has referred or which relate to the
matter in dispute, § 143, to call up documents in the possession of public officials, § 27211, to
order a judicial view or call for an expert opinion, § 144. Betterman, supra note 7, at 385,
sees a shift from party control to judicial control as a principal feature of 20th-century re-
form, and disapproves.

368. Kaplan, supra note 1, at 420.

369. Jacoby, Das Erforschungsverfahren in Amerikanischen Zivilprozess, 14 ZZP 145
(1961) (contains extensive discussion of discovery procedure in the United States and recom-
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point, however, no fundamental change seems likely. What has
changed in this respect, perhaps, is the United States attitude toward
discovery. Given the current obsession in the United States® with the
abuses, costs and delays of discovery, and our efforts to bring its use
under control,>” it can hardly be expected that other systems will fol-
low the United States example.

With the disapproval of “episodic proof-taking” as the principal
means of self-correction available to the German judge, appeal now
bears the major burden of factual correction. Here, too, the trap of
preclusion may seriously limit the opportunities for new evidence or
defenses, and the corrective measure may often consist simply of re-
newed examination of the evidence by a different set of minds.

4. Quick Access to a Judge

Whether it results from these differing attitudes toward judges and
evidence or from some other cause, the West German system retains
and perhaps has strengthened its single greatest advantage over the typ-
ical United States lawsuit, namely, its comparative ease of access to a
judge for consideration of the merits at a relatively early stage in the
litigation. Judges are sufficiently numerous that backlogs are at beara-
ble levels in most places. Hearings can be scheduled within a few
months, at least. Despite the long standing and recently intensified in-
terest in settlement, the continued high proportion of contested judg-
ments suggests that decision is what litigants most frequently desire
after all. This impression is now being reinforced in the United States

mends consideration of similar devices for West Germany). The Civil Procedure Commis-
sion recommended the establishment of a general obligation of the parties to cooperate in
the evidence gathering process, sanctioned by permitting the judge to draw inferences
favorable to a party whose efforts to prove an allegation are frustrated by even innocent
conduct on the part of his opponent. Ses BERICHT DER KoMmMissioN 1977, supra note 2, at
121. In a few cases involving unfair competition and medical malpractice, the Bundesger-
ichtshof has imposed a duty on the party in possession of information to produce it, cven
though the other side has the burden of persuasion. See Huber, Ungleiche Aufklarungsmog-
lichkeiten der Parteien, 35 MDR 95 (1981); these are largely founded on the nature of the
norm involved or on pre-existing obligations, however. R. BRUNS, supra note 159, at 210-11,
regrets the prevailing attitude that a party has no obligation to supply the other with weap-
ons he doesn’t already have. Arens, Zur Aufklarungspflicht der nicht beweisbelasteten Partei
im Zivilprozess, 96 ZZP 1 (1983), with an extended review of the literature, opposes the
further loss of party control which would result from a general duty to disclose relevant
material. In short, the situation remains much as it was described in Kaplan, von Mchren &
Schaefer, supra note 1, at 1246-47.

370. See the 1980 amendments to the Fep. R. Civ. P. 26(f) and 37(g). For a report on
efforts of the American Bar Association’s Action Commission to Reduce Court Costs and
Delay in the discovery area, see Chapter, Limiting Discovery, 20 JUbGES' J. 20 (1981).
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by the experience of at least some compulsory arbitration plans, in
which it appears that the overall settlement rate declines as processing
time is shortened.®’! Certainly, the West German system is especially
well suited to the average dispute, flexible and still relatively inexpen-
sive. As we search for the best way to handle such disputes, we can
profit by further study of their approach.

371. This is the import of data gathered in the Rochester, New York project over 10
years from 1967-1977. See Weller, Ruhnka & Martin, Compulsory Civil Arbitration: The
Rochester Answer to Court Backlogs, 20 JUDGES' J. 36, 40-41 (1981).
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