




WISCONSIN LAW REVIEW

for example, the decision Arthur Lee Whitfield faced.3 86 Whitfield was
accused of raping and robbing one woman and then, less than an hour
later, raping a second woman.38 7 Both women positively identified
Whitfield."' Whitfield went to trial on the first case, claiming that the
women had misidentified him.389 Although both victims said the rapist
had no facial hair, Whitfield and his family testified he had a beard the
night of the attacks and was home that night.3" Notwithstanding this
testimony, Whitfield was convicted and sentenced to forty-five years in
prison."'

Whitfield knew that the jury had gotten it wrong. Facing a second
trial, Whitfield now had to decide whether to trust a second jury or to
accept a guilty plea and limit his exposure to additional time in
prison." Although he knew he was innocent-and twenty-two years
later DNA evidence proved him right393-Whitfield also was painfully
aware of the long odds he faced in going to trial. It should not be
surprising that Whitfield elected to plead guilty despite his innocence.394

Whitfield received an eighteen-year sentence which was to run
consecutively to the original forty-five-year sentence.395

Justice Scalia's misguided notion that nothing in our system
encourages or allows an innocent person to plead guilty also ignores the
plight of defendants like Larry McVay who appear for trial
unrepresented and are offered the choice of accepting a proffered plea
bargain or having their bail revoked and returning to jail until the next
trial date.3 96 Nicholas Souder faced a similar predicament when he
appeared for trial unrepresented by counsel. Souder was eighteen
years old when he was charged with two counts of aggravated assault
and one count of possession of a firearm during the commission of a

386. Whitfield's case is described at Innocence Project, Case Profiles: Arthur
Lee Whitfield, http://www.innocenceproject.org/case/display_profile.php?id=150 (last
visited Feb. 28, 2006).

387. Id.
388. Id.
389. Id.
390. Id.
391. Id.
392. Id.
393. See Brulliard, supra note 329.
394. See id.
395. See Innocence Project, Case Profiles: Arthur Lee Whitfield, supra note

386.
396. For a compelling look at the systemic deprivation of the right to counsel

of many of the poor in Wisconsin and the corresponding pressure on unrepresented
defendants to plead guilty, see Zahn & McBride, supra note 58.

397. E-mail from Mike Mears, Dir. of the Ga. Public Defender's Council, to
author (Oct. 21, 2005, 15:58 CST) (on file with author).
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Convicting the Innocent

crime.39 Unable to make bond, Souder had been in jail for over six
months before his trial date. 3 His appointed counsel died and no one
was appointed to replace him.4° After Souder entered a guilty plea to
three charges, the trial judge asked Souder if he had been promised
anything to get him to plead guilty. " Souder replied, "No. I ain't got
a lawyer."402  The judge then asked if anybody forced him to plead
guilty and Souder responded, "Why not if I ain't got no lawyer to help
represent me.4°3 I can't fight this, I don't know nothing about this." 4

The judge then remarked, "Put him on trial, had to have somebody to
try anyway."4 5

After this colloquy, Souder talked with the judge off the record.0 6

At this time, the defendant was told that if he went to trial and was
found guilty he would be sentenced to forty-five years in prison.' To
an eighteen-year old with a sixth-grade education, the prospect of going
to trial without a lawyer and without any wimesses in the face of the
threat of forty-five years in prison was overwhelming.'
Understandably, Souder pleaded guilty and received a ten-year prison
sentence. It would take six years for Souder, aided by competent
counsel, to undo that guilty plea and secure an acquittal at trial. 4

0
9

Persistence and good lawyering ultimately paid off for Nicholas
Souder. For a defendant who meets his lawyer for the first time on the
night before trial, however, it is hard to resist the pressure to plead.4 0

Few appreciate the frustration and sense of hopelessness that confronts
the defendant who has had little to no contact with the state-paid lawyer

398. Transcript of Guilty Plea Proceedings at 2, State v. Souder, No. 99R-705
(Spalding County, Ga. Super. Ct. Feb. 21, 2000).

399. E-mail from Mike Mears, supra note 397.
400. Id.
401. Transcript of Guilty Plea Proceedings at 4, Souder, No. 99R-705.
402. Id.
403. Id.
404. Id at 4-5.
405. Id. at 5.
406. E-mail from Mike Mears, supra note 397.
407. Id.
408. Id.
409. Id.
410. See GIDEOms BROKEN PROMISE, supra note 10, at 12 (describing the case

of an innocent defendant represented by a contract lawyer who met the client the night
before trial and convinced him to plead guilty to save his co-defendant wife). Five
years later the client was released after the post-conviction investigation established his
innocence. Id. For other accounts of jurisdictions in which "meet 'er and plead 'em"
representation is commonplace, see id. at 16; Geri L. Dreiling, "Meet-and-Greet
Pleas" Not Good Enough, ABA J. EREPORT, June 24, 2005, available at
http://www.abanet.org/journal/ereport/jn24plead.html.
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WISCONSIN LAW REVIEW

assigned to represent him. For many innocent defendants, the option of
going to trial with a virtual stranger, who is urging them to plead
guilty, is far too risky. It is unrealistic to expect that all or most
innocent defendants will resist the pressure applied by defense counsel,
family members, the prosecutor, and the judge to plead guilty and
instead go to trial.41 Not surprisingly, many innocent defendants
succumb to the pressure to plead guilty, especially when the defendant
is aware that defense counsel has spent so little time preparing the
defendant's case." 2

G. Myth: Guilty Defendants Escape on Tecmuicalities Because They
Are Protected by Too Many Rights

Most importantly of all, a popular misperception persists that
criminal defendants are blessed with too many rights.4 3 Critics rail
against the exclusionary rule and point to Miranda4 4 and its progeny as
proof that judges overprotect the rights of criminals to the detriment of
the public. 415 Lambasting the majority in Brewer v Williams, 4 16 Chief
Justice Burger echoed the sentiments of many Americans:

411. This is especially true in misdemeanor cases where the process costs are
often more than the punishment. See Alschuler, supra note 70, at 952-56. For a look
at how the system pressured an innocent man to plead guilty after spending six months
in a Georgia jail without being charged or seeing a lawyer, see Monroe Freedman, For
the Poor, Criminal Defense a Matter of Third World Justice, LEGAL TIMES, Feb. 11,
1991, at 34. For a more extended look at the various systemic pressures on a defendant
to plead guilty, see Uphoff, supra note 373.

412. For a case that highlights the difficulty of establishing innocence even with
favorable DNA evidence, see State v. Hammond, 604 A.2d 793 (Conn. 1992). Ricky
C. Hammond's conviction was reversed because, in light of DNA evidence, the
appellate court had doubts about his guilt in light of the DNA evidence. CHRISTOPHER
REINHART, OFFICE OF LEGISLATIVE RESEARCH, CONN. GEN. ASSEMB., OLR RESEARCH

REPORT: EXONERATIONS (2005-R-0381) (2005), available at http://www.cga.ct.gov/
2005/rpt/2005-R-0381.htm. He ultimately pled guilty to two misdemeanors for time
served despite continuing to insist he was innocent because the prosecutor threatened to
retry him and Hammond did not want to risk conviction and a harsh sentence. Id.
Additional DNA testing confirmed Hammond's innocence. Id. For more about the
case of Ricky C. Hammond, see the Center for Public Integrity, Harmful Error,
Connecticut, http://www.publicintegrity.org/pm/states.aspx?st=CT (last visited Apr.
13, 2006).

413. See Diane Carroll, Death Won't Be Sought for Appleby, KAN. CITY STAR,
Nov. 3, 2005, at Al (reporting that the father of a murdered girl complained of the
DA's decision not to seek the death penalty, protesting that defendants have too many
rights).

414. Miranda v. Arizona, 384 U.S. 436 (1966).
415. STEVEN R. SCHLESINGER, EXCLUSIONARY INJUSTICE 4 (1977); Paul G.

Cassell, Miranda s Social Costs: An Empirical Reassessment, 90 Nw. U. L. REv. 387,
390 (1996); OFFICE OF LEGAL POLICY, U.S. DEP'T OF JUSTICE, REPORT TO THE
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Con victing the Innocent

The result in this case ought to be intolerable in any society
which purports to call itself an organized society. It continues
the Court-by the narrowest margin-on the much-criticized
course of punishing the public for the mistakes and misdeeds
of law enforcement officers, instead of punishing the officer
directly, if in fact he is guilty of wrongdoing. It mechanically
and blindly keeps reliable evidence from juries whether the
claimed constitutional violation involves gross police
misconduct or honest human error.

Today's holding fulfills Judge (later Mr. Justice) Cardozo's
grim prophecy that someday some court might carry the
exclusionary rule to the absurd extent that its operative effect
would exclude evidence relating to the body of a murder
victim because of the means by which it was found. In so
ruling, the Court regresses to playing a grisly game of "hide
and seek," once more exalting the sporting theory of criminal
justice which has been experiencing a decline in our
jurisprudence."'

Yet, the reality of the impact of Miranda is a far cry from the
claims of its detractors. Most observers agree that the police have not
been unduly restricted in their ability to obtain confessions.418 Despite
the fears of Miranda's critics, many defendants continue to give

ATTORNEY GENERAL ON THE LAW OF PRE-TRIAL INTERROGATION 125-27 (1986),
reprinted in 22 U. MICH. J.L. REFORM 437, 439 (1989).

416. 430 U.S. 387 (1977).
417. Id. at 415-17 (Burger, C.J., dissenting) (citations omitted).
418. Based on a survey of judges, prosecutors, and police officers, as well as a

number of empirical studies, a special committee of the ABA's Criminal Justice Section
concluded that Miranda posed no significant problems for law enforcement. ABA
SPECIAL COMM. ON CRIMINAL JUSTICE IN A FREE SOC., CRIMINAL JUSTICE IN CRISIS 28
(1988). There have been a host of commentators who have concluded that the Miranda
decision has not hampered the ability of the police to secure confessions. See, e.g.,
White, supra note 363, at 1246 (stating that an overwhelming majority of suspects
waive Miranda rights and talk to the police); Stephen J. Schulhofer, Miranda's Practical
Effect.: Substantial Benefits and Vanishingly Small Social Costs, 90 Nw. U. L. REv.
500, 501-03 (1996) (finding that Miranda has virtually no adverse affect on law
enforcement); Richard A. Leo, Questioning the Relevance of Miranda in the Twenty-
First Century, 99 MICH. L. REv. 1000, 1011 (2001) (exploring Miranda's impact and
finding it "negligible"). But see Paul G. Cassell & Richard Fowles, Handcuffing the
Cops? A Thirty- Year Perspective on Miranda's Harmful Effects on Law Enforcement,
50 STAN. L. REv. 1055 (1998) (arguing that Miranda has had long-term negative effects
on law enforcement effectiveness). For an excellent summary of a series of articles
debating the impact of Miranda in practice, see YALE KAMISAR ET AL., MODERN
CRIMINAL PROCEDURE 673-75 (1 1th ed. 2005).
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804 WISCONSIN LAW REVIEW

statements to the police and only rarely are those statements
suppressed.419 Even in those instances when a statement is suppressed,
the prosecution can often still go forward with its case and ultimately
secure a conviction. In the famous "Christian Burial Speech" case,
Brewer v. Williams,42 for example, the decision to suppress the
defendant's confession because of the officer's purposeful violation of
the defendant's rights did not prevent the prosecution from eventually
convicting the defendant.42'

Moreover, limitations on Miranda, together with exceptions to the
exclusionary rule, substantially blunt Miranda's impact.422 Even if a
judge rules that the police deliberately failed to warn a defendant as
Miranda requires, evidence or witnesses discovered as a result of an
unwarned but voluntary statement can still be used against the
accused.423 Similarly, practical considerations severely limit the extent
to which Miranda hampers the police or protects suspects from police
overreaching. Generally, most jurisdictions do not have any
mechanism in place to promptly honor a defendant's request for
counsel.424 Thus, even if a person does request counsel after being

419. See, e.g., George C. Thomas III, Stories About Miranda, 102 MICH. L.
REv. 1959, 1998-2000 (2004) (concluding that most suspects waive their rights and
almost always lose suppression motions).

420. 430 U.S. 387, 392-93 (1977).
421. See Nix v. Williams, 467 U.S. 431 (1984) (recognizing an inevitable

discovery exception to the exclusionary rule and reversing the court of appeals'
decision overturning Williams' conviction).

422. For example, in Harris v. New York, 401 U.S. 222 (1971), the Court
held that a defendant's statement following inadequate Miranda warnings could still be
used to impeach the defendant's testimony at trial. See also New York v. Quarles, 467
U.S. 649 (1984) (carving out a public safety exception to Miranda). Numerous
commentators have discussed the extent to which subsequent decisions have severely
curtailed Miranda's impact. See, e.g., William J. Stuntz, Miranda's Mistake, 99
MICH. L. REv. 975 (2001); Albert W. Alschuler, Failed Pragmatism: Reflections on
the Burger Court, 100 HARV. L. REv. 1436, 1442 (1987).

423. See United States v. Patane, 542 U.S. 630, 642 (2004) (stating that the
"fruit of the poison tree" doctrine does not apply to evidence obtained as a result of a
statement made in violation of Miranda (quoting Wong Sun v. United States, 371 U.S.
471, 488 (1963)).

424. In underfunded jurisdictions, especially those without a public defender
office, where counsel is not assigned until after a court appearance, no counsel would
be available to come to the police station even if a police officer actually wanted to
provide one for the suspect. Even in states with statewide public defender offices, it
would be rare to find an established system set up to provide counsel to an indigent
suspect who asked for counsel at a preindictment interrogation.. The public defender
programs in Wisconsin and Missouri have mechanisms in place to make counsel
available if a suspect requests counsel. Only in the rarest of instances has a public
defender ever been called. E-mail from Cathy Kelly, Training Dir., Mo. State Pub.
Defender Sys., to author (Sept. 27, 2005, 12:19 CST) (on file with author) (stating that
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2006:739 Convicting the Innocent 805

advised of the right to a lawyer,425 the officer will rarely stop the
interrogation and call an attorney. The officer is more likely to advise
the suspect that an attorney will not be provided until the accused gets
to court.42 6 Even if some system is established to make counsel
available, it is extremely unlikely that police would break off an
interrogation and locate counsel to come to the defendant's aid.
Rather, law enforcement officers either wait until the defendant initiates
contact to resume questioning the suspect4 27 or simply ignore the
defendant's request and continue their interrogation.428

Indeed, despite continued public criticism of Miranda, the law
enforcement community has found it quite easy to evade the protections
Miranda supposedly provides.429 Some police departments have trained
their officers to ignore the defendant's request for counsel.430 Other
officers have been trained to delay giving Miranda warnings until they

it is rare for a sheriff or police officer to call the public defender looking for counsel
and that she has only been called once in twenty years); E-mail from Neil McGinn,
Assistant Wis. State Pub. Defender, to author (Jan. 3, 2006, 15:15 CST) (on file with
author) (stating that his office has been ready to respond with an answering service or
beeper system, but that the police never call). McGinn reports that, in Milwaukee, not
only are public defenders never called by the police to speak to a suspect, but the police
make it impossible for public defenders to gain access to their clients in police custody
until the clients are transferred to the county jail or released. E-mail from McGinn,
supra. Despite calls from family members indicating that a spouse, child, or relative is
in custody and wishes to speak to a lawyer from the public defender's office, public
defenders are denied access to these persons. Id. According to McGinn, the police
claim that they do not have a secure room in the main police department building for
in-custody suspects to meet with an attorney. Id.

425. Assuming, that is, that the request is unambiguous. Officers are free to
ignore an ambiguous request for counsel and continue interrogating the suspect. Davis
v. United States, 512 U.S. 452, 459 (1994).

426. See Duckworth v. Eagan, 492 U.S. 195, 203-04 (1989) (holding that
Miranda does not require that attorney be producible on call, and that a statement by an
officer that an attorney would be appointed when the suspect went to court was
sufficient).

427. See Edwards v. Arizona, 451 U.S. 477 (1981) (holding that a suspect who
has invoked the right to counsel may not be subjected to further interrogation unless the
suspect initiates further communication with the police).

428. Missouri v. Siebert, 542 U.S. 600, 610 n.2 (2004) (recognizing that
police are trained to deliberately ignore a suspect's invocation of the right to counsel).

429. See, e.g., Richard A. Leo & Welsh S. White, Adapting to Miranda:
Modern Interrogators' Strategies for Dealing with the Obstacles Posed by Miranda, 84
MINN. L. REV. 397 (1999). For a look at how the Baltimore police manage to get so
many suspects to incriminate themselves, see DAVID SIMON, HOMICIDE: A YEAR ON THE
KILLING STREETS 193-207 (1991).

430. For a disturbing look at the manner in which police officers are trained to
ignore requests for counsel and evade Miranda, see Charles D. Weisselberg, Saving
Miranda, 84 CORNELL L. REV. 109 (1998).
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806 WISCONSIN LAW REVIEW

secure a confession.43 1 Others have knowingly exploited the fact that,
even if the confession is suppressed, evidence seized or witnesses
discovered as a result of the illegally obtained confession may still be
used against the defendant.432 Not surprisingly, therefore, few in the
law enforcement community were upset when Miranda was upheld in
Dickerson.433 Unlike the general public, the police fully recognize the
limited protection Miranda really offers.

Nonetheless, people continue to mistakenly believe that, as a result
of having so many rights, a sizeable number of guilty defendants are
getting off scot-free, especially on legal technicalities. Certainly
prosecutors and the police-and talk show pundits-can point to cases
where defendants have gone free despite their fervent beliefs that the
defendants were guilty.434 Undoubtedly, there are cases in which the
guilty have gone free, but rarely because of some technicality. In fact,
only a limited number of cases are dismissed on procedural grounds or
because of suppression motions based on constitutional violations."'

431. Siebert, 542 U.S. at 609 (describing the training provided to Rolla,
Missouri police officers to withhold giving Miranda warnings, and noting that national
police training organizations provided similar training).

432. See Michigan v. Tucker, 417 U.S. 433 (1974) (holding that the Wong Sun
fruits doctrine does not extend to a prosecution witness discovered as a result of a
statement taken in violation of Miranda).

433. Dickerson v. United States, 530 U.S. 428, 444 (2000). For a look at why
the police generally support Miranda and do not wish it overruled, see Leo, supra note
418, at 1021-23.

434. See Boyer, supra note 288, at 42-43, 50-51 (describing the belief of
prosecutors and police in two cases that men freed by DNA were actually guilty); John
Gibeaut, Murderer Freed-Because He Intended To Do It, ABA J. REP., Dec. 9, 2005,
http://www.abanet.org/joumal/ereport/d9murder.html (reporting a "disturbing case" in
which a convicted murderer walked free on appeal because the jury convicted him of
one of two inconsistent theories that were submitted to the jury and the evidence did not
fit that theory). But see supra notes 162-69, 314-15 and accompanying text (discussing
the Brenton Butler acquittal). Prosecutors and the police continued to maintain after the
Butler verdict that a guilty person had gotten off. See Jim Schoettler & Paul Pinkham,
Sheriff State Attorney Want Their Agencies Probed, FLA. TIMES-UNION (Jacksonville),
Feb. 27, 2001, at Al. It was only after evidence led to two other men that the police
and prosecutors apologized for arresting and prosecuting Butler. Id. The police
continued to deny striking or threatening Butler and claimed to have no idea why Butler
confessed to something he had not done. Jim Schoettler & Paul Pinkham, 2 Men
Linked to Murder After Teen Acquitted, FLA. TIMES-UNION (Jacksonville), Feb. 22,
2001, at Al. Similarly, in the case of Rolando Cruz, the lead prosecutor and police
involved in the case continued to insist that Cruz was involved in the crime even after
DNA evidence exculpated Cruz and inculpated another convicted murderer who had
earlier confessed to killing the victim Cruz allegedly murdered. See Berlow, supra note
28, at 66-68. For a further look at the Cruz case, see NAT'L INST. OF JUSTICE, supra
note 348, at 44-46; SCHECK, NEUFELD & DWYER, supra note 153, at 226-32.

435. See, e.g., Steven Duke, Making Leon Worse, 95 YALE L.J. 1405, 1406-
09 (1986) (discussing the reasons for the rare success of suppression motions); The Jury
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Convicting the Innocent

Generally, most cases are dismissed, or acquittals occur, because of an
absence of physical evidence or credible witnesses, not as a result of
some legal technicality. Although this is how the adversary system is
supposed to work, it is often hard for victims and the general public to
appreciate that justice has been done when a not-guilty verdict is
returned. Yet in the end, despite the panoply of defendants' rights, the
vast majority of defendants plead guilty or, if they go to trial, are
convicted.436

To much of the public and many of the regular players in the
criminal justice system, the fact that the overwhelming majority of
defendants plead guilty or are found guilty at trial demonstrates that the
system generally works as designed.437 They presume that virtually all
defendants are guilty, so if a defendant enters a guilty plea or goes to
trial and loses, it is to be expected.438 This presumption of guilt is
based on the widely held, but unwarranted, assumption that police and
prosecutors effectively screen out innocent people during the arrest and
charging process.43 9 They believe that, in the rare instances in which
the State does go forward with charges against an innocent person,
defense counsel will normally bring forward the appropriate evidence to
correct the mistake.

Given this perspective, if a defendant's case is dismissed based on
a suppression motion or the defendant is acquitted at trial, it is
understandable why such outcomes are often met with skepticism or

and the Search for Truth: The Case Against Excluding Relevant Evidence at Trial:
Hearing Before the S. Comm. on the Judiciary, 104th Cong. 143 (1995) (statement of
Thomas Y. Davies) (reporting that there is a "virtual consensus" that only a tiny
number of all arrests are lost because of the inadmissibility of seized evidence); Thomas
Y. Davies, A Hard Look at What We Know (and Still Need to Learn) About the Costs
of the Exclusionary Rule: The NI Study and Other Studies of "Lost" Arrests, 1983
AM. B. FOUND. REs. J. 611, 617 (finding that only about 1 percent of felony
prosecutions were lost due to the suppression of physical evidence); Donald Dripps,
The Case for the Contingent Exclusionary Rule, 38 AM. CRIM. L. REv. 1, 20-22 (2001)
(noting that studies consistently show that successful suppression motions are quite rare
and mostly occur in minor cases).

436. See PATRICK A. LANGAN & HELEN A. GRAZIADEI, BUREAU OF JUSTICE

STATISTICS, U.S. DEP'T OF JUSTICE, FELONY SENTENCING IN THE STATE COURTS, 1992,
at 9 (1995) (reporting that about 92 percent of all felony state convictions are the result
of guilty pleas); BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, COMPENDIUM

OF FEDERAL JUSTICE STATISTICS, 2003 (reporting that 78 percent of defendants who
exercised their right to trial were convicted).

437. Givelber, supra note 338, at 1326-34.
438. For an insightful discussion of the presumption of guilt and the

corresponding assumption that the innocent are rarely convicted, see id. at 1317-34.
439. See Herbert L. Packer, Two Models of the Criminal Process, 113 U. PA.

L. REv. 1, 11-12 (1964) (describing the presumption of guilt and the operation of
screening mechanisms in the Crime Control Model).

2006:739 807

HeinOnline  -- 2006 Wis. L. Rev. 807 2006



808 WISCONSIN LAW REVIEW

even outrage. Despite the homage paid to the presumption of
innocence, the public has been conditioned to believe that whenever
charges are filed, the defendant is, in fact, guilty.' 4 Consequently, a
dismissal or a not-guilty verdict is often seen as a system failure." 1

Indeed, even judges tend to view an acquittal as a failure of proof and
not an exoneration of an innocent person."

Not only does this presumption of guilt fly in the face of our
deeply rooted commitment to presuming all defendants innocent until
proven guilty, but it rests on a flawed premise that police and
prosecutors efficiently and effectively separate the guilty from the
innocent during the arrest and charging processes. Although some
police departments and prosecutor's offices are excellent, there are too
many examples of police and prosecutorial incompetence and
corruption to realistically assume that, in the overwhelming percentage
of cases, only the guilty are charged." 3 Moreover, even the best police
officers can be misled into arresting and initiating charges against a
suspect identified by an honest, but wrong, eyewitness. Given the fact
that many cases turn on eyewitness identification testimony, the
potential for innocent persons to be caught up in the system is
frighteningly real.

Contrary to this presumption-of-guilt perspective, it is often
difficult to know whether a not-guilty verdict represents a failure by the

440. See William S. Laufer, The Rhetoric of Innocence, 70 WASH. L. REV.
329, 334 (1995) (citing to articles and cases discussing the pervasive presumption of
guilt once a defendant is arrested).

441. Daniel Givelber makes a similar observation. See Givelber, supra note
338, at 1317, 1328-36.

442. This tendency to view not-guilty verdicts primarily as the system's failure
to convict the guilty follows from the widely held judicial belief that most defendants
are guilty. Bazelon, supra note 338, at 26; see also supra note 227 and accompanying
text. Given this perspective, it is not surprising that courts permit conduct resulting in
a not-guilty verdict to be used against a person in a subsequent case. United States v.
Watts, 519 U.S. 148, 157 (1997) (allowing the sentencing court to take into
consideration a defendant's past acquittal to enhance punishment as long as the charged
conduct could be proved by a preponderance of the evidence). On the other hand,
some judges are willing to instruct the jury that "[the government always wins when
justice is done," regardless of whether the verdict is guilty or not. City of Fayetteville
v. Edmark, 801 S.W.2d 275, 281 (1990) (quoting EDWARD J. DEVITT & CHARLES B.
BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS § 15.01 (3d ed. 1977)); see
also MODERN FEDERAL JURY INSTRUCTIONS (CRIMINAL) Instruction 2-5 cmt. (Matthew
Bender & Co. Inc. 2005) (regarding "The Government as Party").

443. For a damning indictment of the justice system in Oklahoma County, see
FUHRMAN, supra note 321. For a sampling of other reports and articles documenting
police and prosecutorial misconduct, see Terry McDormott & Rafael Perez, The Road
to Rampart, L.A. TIMES, Dec. 31, 2000, at Al; Corey Kilgannon, Abuse by
Prosecutors Is Alleged in Queens, N.Y. TIMEs, Feb. 16, 2006, at BI; Armstrong &
Mills, supra note 365.
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prosecutor to marshal enough evidence to convict the guilty or the
vindication of an innocent person who was wrongly accused. A recent
review of a sample of cases of inmates in Virginia revealed a 6 percent
rate of wrongful convictions.' 4 This review was of a small group of
cases in which there was a DNA sample that had not been previously
tested, but when tested showed that the defendant's conviction was
erroneous." 5 In each of these cases, the police, prosecutors, and the
jury were convinced-albeit erroneously-that the defendant was
guilty." 6 Admittedly, this is a small sample. Nevertheless, in light of
this review, of the realities of the criminal justice system, and of the
growing number of DNA exonerations nationally, the assumption that
not-guilty verdicts generally are failures of proof is simply not
warranted.

Those who cling to the notion that our criminal justice system
minimizes wrongful convictions by offering defendants too many rights
also fail to appreciate the bleak reality of the right to counsel for many
Americans. Many defendants have no meaningful right to counsel,
thereby rendering many of their rights superfluous. Not only are police
and prosecutors under-resourced and prone using shortcuts, but the
overworked public defender or contract lawyer does not have the time
to do the investigation needed to remove innocent defendants from the
system. Ironically, too often it is counsel's lack of preparation-or
blunders-that deprives a defendant of a meaningful opportunity to
obtain justice." 7  With no meaningful way to challenge the
prosecution's case, defendants like Richard Heath" 8 and Nicholas

444. Editorial, Errors of Justice, WASH. POST NAT'L WKLY. ED., Dec. 26,
2005-Jan. 8, 2005, at 24.

445. Id.
446. See id.
447. See, e.g., Coleman v. Thompson, 501 U.S. 722 (1991) (stating that

Coleman's lawyers filed a document three days late thereby causing a procedural
default that blocked federal habeas review despite the claim of actual innocence);
Taylor v. Illinois, 484 U.S. 400 (1988) (holding that the defendant was barred from
calling witnesses because counsel failed to provide timely notice to the prosecution);
Heath v. State, 601 S.E.2d 758, 762 (Ga. Ct. App. 2004) (allowing the defendant to
withdraw a guilty plea because defense counsel's representation "did nothing to
preserve a meaningful adversarial atmosphere" and his deficiencies prejudiced the
defendant).

448. Richard Heath's contract lawyer conducted no factual or legal
investigation into the charge that Heath caused serious injury by a vehicle. See Heath
v. State, 601 S.E.2d 758, 759-60 (Ga. Ct. App. 2005). Heath was told he was a drunk
and his only option was to plead guilty. See id. A year later, without any further
meetings with his lawyer, Heath pled guilty and received fifteen years in prison. Heath
v. State, 574 S.E.2d 852, 853 (Ga. Ct. App. 2002). Ultimately, as a result of
counsel's woeful performance, Heath was permitted to withdraw his guilty plea.
Heath, 601 S.E.2d at 762.
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Souder"9 simply plead guilty. Alternatively, if they go to trial like
Jimmy Ray Bromgard or Ronald Williamson, they are convicted.45

Once convicted, procedural rules frequently bar defendants from
litigating certain issues and may even prevent them from establishing
their innocence.45' In the end, given the realities of the criminal justice
system, the peril of convicting the innocent looms much larger than the
danger of letting the guilty go free.

IV. BARRIERS TO SYSTEMIC REFORMS

A. Entrenched Attitudes

Despite lofty rhetoric, the American criminal justice system does
not ensure all criminal defendants the right to effective assistance of
counsel. Rather, defendants across the country are afforded
representation that varies dramatically from excellent to laughable.
Laughable, that is, except for the sad reality that a defendant's liberty-
and, in some instances-life, depends on the defense mounted by
defense counsel.452 The aspirational goal of equal justice rings hollow
to the many defendants who are provided incompetent counsel or an
overworked and underpaid lawyer who lacks the time and resources to
prepare a defense.

449. See supra notes 397-409 and accompanying text.
450. See supra notes 113-40 and accompanying text.
451. In re Wilson, 433 F.3d 451 (5th Cir. 2005) (acknowledging the harsh

result in a death penalty case involving a prima facie showing of mental retardation but
denying authorization to file a successive habeas petition because counsel missed the
one-year deadline under the Antiterrorism and Effective Death Penalty Act [AEDPA]);
see also infra note 468 and accompanying text. For an excellent discussion of the
procedural hurdles a defendant must overcome to establish his or her innocence, see
Daniel S. Medwed, Up the River Without a Procedure: Innocent Pisoners and Newly
Discovered Evidence in State Courts, 47 Aiz. L. REv. 655 (2005).

452. As Stephen Bright has observed, the protracted judicial debate as to
whether Joe Cannon, the lawyer who admittedly slept through substantial portions of a
capital murder case, provided effective assistance of counsel would, to many people, be
quite humorous were it not for the fact that Cannon's client was on trial for his life.
Stephen Bright, Dir. of the S. Ctr. for Human Rights, Crime, Prison, and the Death
Penalty: The Influence of Race & Poverty, Address at the Washington University
School of Law (Nov. 2, 2005). For a look at the controversy over Cannon's
representation of Calvin Burdine, see Burdine v. Johnson, 262 F.3d 336 (5th Cir. 2001)
(en banc), cert. denied, 535 U.S. 1120 (2002). Cannon's inept representation drew
attention to the problem of incompetent lawyering. See, e.g., Alert: Snoozing Lawyer
Ruling Mocks Assistance of Counsel Right, Hous. CHRON., Nov. 2, 2000, at A36
(observing that the panel decision in Burdine meant that "an attorney merely must have
passed the bar and have a pulse to meet a defendant's constitutional right to counsel").
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Yet for many Americans, particularly politicians, this observation,
at least initially, is unlikely to generate any serious concern. The
problem is that many Americans have deeply held attitudes about crime
and the criminal justice system that are, at least in part, a function of
misconceptions or misunderstandings about both the theory and actual
workings of the system. Since Gideon and the Warren Court's
expansion of defendants' rights, there has been a heated debate in this
country about whether courts are coddling criminals and handcuffing
the police or placing appropriate limits on governmental power.453

Politicians and some critics have been quick to blame activist judges for
overprotecting defendants and creating rights where none had
previously existed.454 Law enforcement and prosecutors frequently
have joined in on the attack against "liberal," "soft-on-crime"
judges .455 The rhetoric at times has been quite shrill. 4 6 The fear of
crime-and, in the case of politicians, of being labeled soft on crime-
has for years adversely affected society's ability to rationally discuss
crime and the criminal justice system.457

The American public's fascination with high profile criminal trials,
a fascination fueled by the popular press, talk radio, and cable
television "analysts," has contributed to the perpetuation of myths
about the system and distorted the dialogue about needed reform.
Moreover, cases like those of O.J. Simpson and Kobe Bryant458 have

453. Much of the disagreement has focused on the exclusionary rule and the
merits of allowing the guilty to go free because the constable has blundered. For a
helpful overview of the debate over the exclusionary rule, see Dripps, supra note 433,
at 5-11.

454. See, e.g., Controlling Crime Through More Effective Law Enforcement.-
Hearings Before the Subcomm. on Criminal Laws and Procedures of the S. Comm. on
the Judiciary, 90th Cong. (1967); Abner J. Mikva, Is Judicial Independence in
Danger?, Impeachment Talk Is Bound to Affect Judges' Decision-Making, FULTON

COUNTY DAILY REP. (Atlanta, Ga.), June 3, 1997 (commenting on attacks on the
judiciary, including calls for impeachment, because judges took antimajoritarian
positions including protecting defendants in criminal cases).

455. See, e.g., Paul English, Bar Panels Seek Ban on DAs in Judicial Races,
DAILY OKLAHOMAN, Sept. 17, 1999 (reporting on district attorneys campaigning
against soft-on-crime judges).

456. See, e.g., Editorial, More Judicial Nitpicking, OKLAHOMAN, Nov. 30,
1988, at 8 (criticizing Judge Parks for reversing another conviction and "siding with
defendants").

457. For a look at a few of the many scholars who have discussed the politics
of crime and the apparent need of virtually all American politicians to take "tough-on-
crime" positions, see, for example, MICHAEL TONRY, THINKING ABOUT CRIME: SENSE

AND SENSIBILITY IN AMERICAN PENAL CULTURE (2004). See also Gershowitz, supra
note 50, at 595-98; Sara Sun Beale, What's Law Got to Do With It? The Political,
Social Psychological and Other Non-Legal Factors Influencing Development of
(Federal) Criminal Law, 1 BUFF. CRiM. L. REV. 23 (1997).

458. See People v. Bryant, 94 P.3d 624 (Colo. 2004).

2006:739

HeinOnline  -- 2006 Wis. L. Rev. 811 2006



WISCONSIN LAW REVIEW

only served to reinforce in the minds of many people a number of
commonly held myths: that criminal defendants are afforded too many
rights; that criminal defense lawyers engage in unsavory practices to
free guilty clients; that many guilty defendants get off on technicalities;
and that prosecutors and police are outmatched by defense lawyers who
trick naive jurors into acquitting their guilty clients. Lost in the endless
discussions about these high-profile cases, and what they tell us about
justice in America, is the fact that such cases offer little insight into the
actual workings of the system. Such cases are outliers because only a
tiny fraction of Americans can muster the resources to mount the type
of defense that was available to O.J. Simpson. Such cases distort,
rather than illuminate, because they do not accurately portray the
circumstances that confront the overwhelming number of criminal
defendants or the manner in which the vast majority of cases are
handled in the system.

For much of the public, sensational decisions like Brewer v.
Williams459 foster an attitude of resentment toward federal judicial
intervention in the operation of the state criminal justice systems. Few
people respond favorably to a federal decision overturning a state court
conviction that appears to allow a brutal child murderer to go free.
Predictably, police, prosecutors, and even state court judges frequently
complain about federal judicial meddling.' Once again, the popular
tendency is to blame liberal judges for allowing the guilty to escape
justice at the expense of victims and in the face of the valiant efforts of
local law enforcement officials."

459. 430 U.S. 387 (1977).
460. For example, Alabama Supreme Court Associate Justice Tom Parker

blasted his colleagues for missing an opportunity "to actively resist" the
unconstitutional opinion of liberal activists on the United States Supreme Court when
the Alabama court removed a man from death row who had been a minor at the time of
his crime. Tom Parker, Letter to the Editor, Alabama Justices Surrender to Judicial
Activism, BIRMINGHAM NEWS, Jan. 1, 2006, at 4B.

461. See, e.g., Robert Boczkiewicz & Diana Baldwin, Death Sentences
Stricken; Chemist's Testimony Cited in Appeals Court Ruling, DAILY OKLAHOMAN,
Aug. 14, 2001, at 1A (reporting that the father of a murder victim chastised appellate
judges for reversing the conviction, calling them "pin-headed people"); Nolan Clay,
Faded Memories, Missing Witnesses May Hamper New Trial, DAILY OKLAHOMAN,
Feb. 3, 1986, at Al (reporting that the jury foreman found the reversal of the murder
conviction based on withholding of exculpatory evidence impossible to understand and
a technicality that leaves jurors wondering why they wasted their time); FINE, supra
note 140, at 15 (criticizing plea bargaining for allowing the guilty to escape appropriate
punishment).

812
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B. Legislative and Judicial Indifference

Perception, of course, matters. Myths or popular misconceptions
about the operation of the criminal justice system affect behavior,
especially that of elected officials. The legislative and executive
branches regularly react to popular opinion by seeking to roll back
defendants' rights. 462 Complaints about lengthy appeals and the lag
between conviction and execution led to the elimination of funding for
death penalty resource centers and the passage of the Antiterrorism and
Effective Death Penalty Act of 1996.6 3 This legislation was passed
despite the fact that 68 percent of all death penalty verdicts from 1973
to 1995 were reversed because of serious error.46 To Congress, the
politically expedient solution was to restrict the ability of defendants to
effectively raise claims of error and the jurisdiction of the federal courts
to do anything about such errors, rather than address the problem of
widespread error in death penalty cases. Even now, in the face of
numerous DNA exonerations, when it is obvious that overburdened,
underfunded state criminal justice systems need to be fixed, not sped up
or immunized from challenge, some continue to clamor for shortening
the appeals process or further restricting habeas review.'

462. For example, in the wake of sharp criticism of the Miranda decision,
Congress enacted 18 U.S.C. § 3501. Paul G. Cassell, The Statute That Time Forgot.
18 U.S.C § 3501 and the Overhauling of Miranda, 85 IOWA L. REv 175, 194-96
(1999). Indeed, Senator McCellan, the primary sponsor of the measure that would
become § 3501, called the bill "my petition for [a] rehearing" on Miranda. Id. at 195.
The Senate Committee report that accompanied McCellan's bill proclaimed the need for
such legislation because "crime will not be effectively abated so long as criminals who
have voluntarily confessed their crimes are released on mere technicalities." S. REP.
No. 90-1097, at 37 (1968). The report concluded that "the rigid and unflexible
requirements of the majority opinion in the Miranda case [were] unreasonable,
unrealistic, and extremely harmful to law enforcement." ld. at 46. Given Miranda's
unpopularity, it is not surprising that politicians were eager to attack it. As Adam
Gershowitz observed, "elected officials typically have little or no interest in protecting
the rights of criminal defendants." Gershowitz, supra note 50, at 599.

463. See Bright, supra note 83, at 799-801 (discussing the politics of
eliminating funds for the death penalty resource centers and passing the Antiterrorism
and Effective Death Penalty Act of 1996, Pub. L. No 104-132, 110 Stat. 1214
(amending 28 U.S.C. § 2244 (d)(1) (2000)), despite the fact that the resource centers
had established the innocence of at least three men sentenced to death).

464. See LIEBMAN ET AL., A BROKEN SYSTEM, supra note 12.
465. Senator Jon Kyl of Arizona and his supporters introduced S. 1088, the so-

called Streamlined Procedures Act of 2005, which would strip federal courts of
essentially all authority to review state convictions and sentences. Marcia Coyle, More
Fuel Added on Fire Over Federal Habeas Bill, NAT'L L.J., Oct. 17, 2005, at 1. The
Judicial Conference and the American Bar Association oppose the bill. Editorial,
Blinding Justice, N.Y. TIMES, Nov. 17, 2005, at A30 (arguing that the Streamlined
Procedures Act will take away important protections and make the system less fair and
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Just as hard cases make bad law, '  highly publicized criminal
cases routinely lead to short-sighted, poorly crafted legislation or ill-
advised judicial decisions. 67  As a result of the furor over O.J.
Simpson's acquittal, for example, lawmakers introduced numerous
pieces of legislation, not only in California, but around the country. 6

Although such corrective legislative measures are often very popular
with their constituents, legislators tend to overreact when initiating
systemic changes in response to a sensational case. 469 As a result, the
rights of many may be restricted in an understandable, but often vain,
attempt to prevent further tragedy.

In the end, state legislatures "consistently have failed to address
defects in the criminal process, even when they rise to crisis-level
proportions."47 State legislatures have, for the most part, failed to
adopt measures to improve the workings of the criminal justice system
or fill the gaps left by Supreme Court decisions that specifically reserve
regulation to the legislative branch7' Most importantly, by failing to
adequately fund indigent defense services, legislators severely curtail

more likely to convict the innocent); Editorial, No Airtight Case for Death,
BIRMINGHAM NEWS, Nov. 10, 2005, at 8A. (criticizing the death penalty system as
costly, arbitrary, and a threat to innocent people, but noting that some prosecutors and
politicians continue to blame lengthy delays for dampening the effectiveness of the
death penalty).

466. Exparte Long (1854) 3 W.L.R. 18 (Q.B.).
467. See, e.g., Nichols v. District Court, No. PR-2001-446 (Okla. Crim. App.

July 11, 2001) (affirming the trial court ruling denying Terry Nichols' motion to
dismiss based on double jeopardy, and stating that the court will no longer permit
interlocutory appeal of a double jeopardy motion).

468. See, e.g., Eric C. Johnson, Public Law Research Inst., Proposed Reforms
to the Criminal Justice System as a Reaction to the Simpson Verdict,
http://w3.uchastings.edu/plri/fa195tex/simpson.html (last visited Apr. 4, 2006)
(detailing a host of legislative initiatives); Maura Dolan, Key State Panel to Consider
Major Changes for Trials, L.A. TIMES, Oct. 31, 1995, at Al (discussing proposed
legislation in light of the O.J. Simpson case); Stephen Labaton, Lessons of Simpson
Case Are Reshaping the Law, N.Y. TiMEs, Oct. 6, 1995, at Al (discussing the extent
to which the Simpson case generated calls across the country for overhauling various
aspects of the criminal process).

469. See Associated Press, Man Guilty in Car Wash Abduction and Killing,
USA TODAY, Nov. 18, 2005, at 3A (noting that the killing of Carlie Brucia, whose
abduction was captured on videotape and shown on national television, "spurred the
introduction of federal and state legislation to crack down on probation violators"); see
also Marie Price, Slain Teen's Mother Touts Bail Bill, TULSA WORLD (Okla.), Dec. 9,
2005, at A13 (describing proposed legislation including "Caitlin's Law" and some
restrictive bail provisions following the abduction and murder of a sixteen-year-old by a
man free on bond).

470. Donald A. Dripps, Constitutional Theory for Criminal Procedure:
Dickerson, Miranda, and the Continuing Quest for Broad-But-Shallow, 43 WM. &
MARY L. REv. 1, 45 (2001).

471. See id. at 45-46.
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the extent to which most defendants can actually utilize the rights that
have been given to them.472 Legislative indifference to fixing the
criminal justice system reflects political reality. Those persons most
likely to be erroneously convicted or shortchanged by the criminal
justice system have the least political clout-poor, young minority
men.4 73 Consequently, systemic reform, if it is to come at all, is more

474likely to come from the courts.
Unfortunately, as cases such as Illinois v Fishe?75 and United

States v Ruiz, 476 demonstrate, the U.S. Supreme Court has for some
time been disinclined to use its supervisory powers or to invoke due
process to regulate the police or to check prosecutorial power.4 77 In
part, the Court's reluctance to exercise more control over the police
and prosecutors reflects a judicial philosophy far different from that of
Justices Warren, Brennan, Marshall, and others who forged Gideon,
Miranda, Wade, and similar decisions. Some on the current Supreme
Court clearly believe that crafting measures to control the players
within the criminal justice system is largely within the province of the
legislative branch.478 Yet, the failure on the part of at least some on the
Court to appreciate the true workings of the system may also contribute
to the current Supreme Court's unwillingness to act more decisively to
addressing systemic problems.4 79 Although some members of the Court

472. See Stuntz, supra note 40, at 9-11; Brown, supra note 297, at 806.
473. See Stuntz, supra note 40, at 28-29, 51 n. 167.
474. Other commentators have made this observation. See, e.g., Dripps, supra

note 468, at 46; Gershowitz, supra note 50, at 594-98.
475. 540 U.S. 544 (2004) (per curiam).
476. 536 U.S. 622 (2002).
477. See, e.g., United States v. Hastings, 461 U.S. 499 (1983) (holding that

supervisory power could not be invoked to reverse a conviction in order to discipline
offending prosecutors because the offending conduct was harmless in the case); United
States v. Payner, 447 U.S. 727 (1980) (holding that the government's intentional
exploitation of the standing doctrine did not justify exclusion of evidence because the
defendant's own Fourth Amendment rights were not violated); see also Bennett L.
Gershman, The New Prosecutors, 53 U. PITT. L. REV. 393, 432 (1992) ("[Slupervisory
power increasingly has been viewed as an unwarranted judicial intrusion into the
exclusive domain of a coordinate branch of the government.").

478. For a forceful presentation of this view, see Dickerson v. United States,
530 U.S. 428, 449-65 (2000) (Scalia, J., dissenting). See also Stuntz, supra note 40, at
76 (opining that the judicial reluctance to impose restraints on the criminal process
"seems to have been motivated by a desire not to trench on the prerogatives of the
politicians").

479. See the discussion of Ruiz, supra notes 395-410 and accompanying text.
It may also reflect, as Christopher Slobogin suggests, the Court's unfair pro-
prosecution bias. Christopher Slobogin, Having It Both Ways: Proof That the U.S.
Supreme Court Is "Unfairly" Prosecution-Oriented, 48 FLA. L. REV. 743 (1996).
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acknowledge that too many defendants receive subpar representation,4"'
the Court generally has applied Strickland v. Washington's8 1 stringent
standard to determine ineffectiveness of counsel claims narrowly. 482

Thus, despite widespread horrific lawyering, the Supreme Court and
other federal appellate judges routinely invoke the prejudice prong of
Strickland, harmless error, or the procedural default doctrine483 to
sustain convictions even though the State's proof may not have been
subjected to meaningful challenge.

The Supreme Court's indifference to the plight of the many
defendants, including the innocent, caught up in our under-resourced,
plea-bargain-driven criminal justice system is distressing. It is
particularly worrisome, for example, that the Supreme Court still does
not recognize that the test it fashioned in Youngblood not only fails to
protect the rights of many innocent citizens, but it in fact sanctioned the
prolonged incarceration of an innocent man. In llinois v. Fisher,84

however, the Court reaffirmed the test created in Youngblood, holding
that the State's destruction of potentially useful evidence does not
violate due process absent a showing of bad faith by the police or the

480. See Justice John Paul Stevens, Assoc. Justice, Supreme Court of the
United States, Address at the ABA Thurgood Marshall Awards Dinner Honoring Abner
Mikva (Aug. 6, 2005), available at http://www.supremecourtus.gov/publicinfo/
speeches/sp_08-06-05.html (observing that a significant number of defendants in capital
cases have not been provided with fully competent counsel and that there are "serious
flaws in our administration of criminal justice"); Ken Armstrong & Steve Mills,
O'Connor Questions Fairness of Death Penalty: Justice Rethinling the Law She
Shaped, CHI. TRm., July 4, 2001, § 1, at 1 (reporting that Justice O'Connor
acknowledges that criminal defendants often receive inadequate representation).

481. 466 U.S. 668 (1984).
482. As interpreted, the "ineffective assistance doctrine tolerates a very low

activity level by defense attorneys." Stuntz, supra note 40, at 20; see, e.g., Mitchell v.
Kemp, 483 U.S. 1026 (1987) (Marshall, J., dissenting) (criticizing the Court for
refusing to grant certiorari and give life to the Strickland standard in a capital case in
which court-appointed counsel failed to interview any potential mitigating witnesses or
present any mitigating evidence despite the existence of extensive mitigating evidence).
For an extended discussion of the extent to which the Strickland standard inadequately
safeguards the constitutional guarantee of effective assistance of counsel, see William S.
Geimer, A Decade of Strickland 's Tin Horn: Doctrinal and Practical Undermining of
the Right to Counsel, 4 WM. & MARY BILL RTs. J. 91 (1995); Meredith J. Duncan, The
(So-Called) Liability of Criminal Defense Attorneys: A System in Need of Reform,
2002 B.Y.U. L. REv. 1, 12-29; Bright, supra note 83, at 828-32; COLE, supra note 11,
at 78-79.

483. See, e.g., LIEBMAN ET AL., A BROKEN SYSTEM, supra note 12 (finding that
reviewing courts do not effectively keep serious error from recurring nor do courts
catch all serious error in part because of stringent rules limiting reversals even in cases
marred by error); see also Bright, supra note 83, at 796-832 (describing the difficult
struggle facing indigent defendants trying to establish error in post-conviction
proceedings).

484. 540 U.S. 544 (2004).
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State. 48 5  The fact that Fisher specifically requested that particular
physical evidence be produced did not eliminate his need to show bad
faith on the part of the police. 46 Because the defense did not make any
such showing, the Court reversed the decision of the Appellate Court of
Illinois that had overturned Fisher's conviction.4"7

The Fisher court reiterated that the Youngblood bad faith
requirement applied regardless of the centrality of the contested
evidence to the prosecution or the defense. 48  Thus, even if the
destroyed or lost evidence is a defendant's "only hope for exoneration"
or "essential to and determinative of the outcome of the case," due
process is violated only if bad faith can be shown. 489 This nearly
insurmountable test virtually insulates the police from any judicial
oversight with respect to the collection and handling of forensic
evidence. It encourages, or at least tolerates, an unacceptable level of
carelessness in the face of the growing number of DNA exonerations
and other cases of wrongful convictions. Indeed, as Youngblood's own
saga dramatically demonstrates, police mishandling of critical evidence
compromises the pursuit of justice. The wrong person can be arrested,
prosecuted, and convicted while the guilty person goes free. Given all
of the other problems highlighted by this Article, the Court's continued
reliance on a flawed, overly broad test is inexcusable. In the face of
the growing awareness of the importance of forensic evidence in
ensuring the reliability and accuracy in the criminal justice system, the
Court should adopt the more nuanced test proposed by Justice
Blackmun's dissent in Youngblood.49°

Refreshingly, some state courts have rejected Youngblood and held
the police in their states more accountable.4 91  In spite of popular

485. Id. at 549.
486. Id. at 545.
487. Id. at 548-49.
488. Id. at 549.
489. Id. at 548-49 (citations omitted).
490. Arizona v. Youngblood, 488 U.S. 51, 61 (1988) (Blackmun, J.,

dissenting). Justice Stevens, in a concurring opinion in Fisher, continued to distance
himself from the bad faith requirement, insisting that in some cases, even without a bad
faith showing, the loss of critical evidence would render a trial fundamentally unfair.
See Fisher, 540 U.S. at 549 (Stevens, J., concurring). Not surprisingly, Justice
Stevens did not find that the destruction of the cocaine that Fisher wanted retested was
critical because it had already been tested four times. See id. at 545 (majority opinion);
id. at 549 (Stevens, J., concurring). What is surprising is that Stevens equated Fisher's
case with that of Youngblood, implying that he still maintained that the loss of
Youngblood's evidence was not critical. See id. Perhaps Justice Stevens remains
unaware that Youngblood was, in fact, innocent.

491. Daniel R. Dinger, Note, Should Lost Evidence Mean a Lost Chance to
Prosecute?." State Rejections of the United States Supreme Court Decision in Arizona v.
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opinion and negative editorials, some state courts have continued to
render decisions affording defendants broader protection than provided
by the United States Constitution.492 Moreover, some state courts have
required the police to institute measures-such as videotaping
interrogations493-designed to improve the operation of the criminal
justice system. In addition, some state courts have sought to address
inadequate funding for indigent defendants by declaring certain
systemic practices invalid and ordering that remedial action be taken by
the State.494 As a result of upholding the rights of criminal defendants,
some elected state court judges have drawn considerable fire, including
being voted out of office.495

On the other hand, many state courts have followed the lead of the
United States Supreme Court and have refused to interpret their own
constitutions to provide broader protection to the citizens of their states.
These courts have marched in lockstep with the Supreme Court and
have recognized doctrines like the good faith exception that limit the
impact of the exclusionary rule.496 So too, many state courts have
adopted and strictly applied an ineffective assistance of counsel standard
that, like Strickland, rarely offers a defendant relief despite counsel's
inept performance.497 Like the Supreme Court, too many state courts

Youngblood, 27 AM. J. CuM. L. 329, 348 n. 127 (2000) (noting that, as of January 1,
2000, thirteen states had ruled that a bad faith requirement was not a prerequisite to a
successful challenge to the state's loss or destruction of evidence).

492. See, e.g., Stringer v. State, 491 So. 2d 837, 841 (Miss. 1986) (Robertson,
J., concurring) (declining to adopt the good faith exception announced in United States
v. Leon, 468 U.S. 897 (1984)). See generally CHARLES H. WHITEBREAD &
CHRISTOPHER SLOBOGIN, CRIMINAL PROCEDURE: AN ANALYSIS OF CASES AND CONCEPTS

§ 34.02(c) (4th ed. 2000).
493. lI re Jerrell, C.J., 2005 WI 105, 283 Wis. 2d 145, 699 N.W.2d 110

(mandating videotaping of all custodial interrogations of juveniles).
494. See, e.g., State v. Peart, 621 So. 2d 780, 791 (La. 1993); Arnold v.

Kemp, 813 S.W.2d 770, 771 (Ark. 1991); In re Order on Prosecution of Criminal
Appeals, 561 So. 2d 1130, 1139 (Fla. 1990); State v. Lynch, 796 P.2d 1150 (Okla.
1990); Stephan v. Smith, 747 P.2d 816, 849 (Kan. 1987); State v. Smith, 681 F.2d
1374 (Ariz. 1984); State v. Robinson, 465 A.2d 1214, 1217 (N.H. 1983).

495. Abner J. Mikva, Judcial Pest Control, 148 N.J. L.J. 1059 (1997) (noting
that Chief Justice Rose Bird of California was denied a second term by the voters
because of negative publicity based on her decisions in several death penalty cases).

496. See, e.g., McCary v. Commonwealth, 321 S.E.2d 637, 644 (Va. 1984)
("We embrace the recently announced 'good faith' exception to the exclusionary
rule.").

497. Matthew J. Fogelman, Justice Asleep Is Justice Denied. Why Dozing
Defense Attorneys Demean the Sixth Amendment and Should Be Deemed Per Se
Prejudicial, 26 J. LEGAL PROF. 67, 81 (2002) ("The states have almost uniformly
adopted the Strickland standard.. .. "); COLE, supra note 11, at 76-81 (lamenting the
extent to which Stricklandand its state equivalents tolerate abysmal defense lawyering);
Green, supra note 83, at 1189-90 (describing Heath v. State, 574 S.E.2d 852 (Ga. Ct.

818
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tolerate systemic shortcomings that increase the likelihood of wrongful
convictions.

C. The Narrow Perspective of Some Stakeholders

There are other stakeholders in the criminal justice system with
interests and attitudes that may be incompatible with needed reform.
Increasingly, victims' groups have an active voice in debates about the
criminal justice system. Although victims have a strong interest in
seeing the right person brought to justice, victims' groups, along with
the public, have been conditioned to believe that the system's problems
lie in overprotecting defendants and underprotecting crime victims.
Given the myths and misperceptions discussed in this Article, it may be
difficult to persuade victims that measures designed to increase
procedural protections for defendants will actually increase the
accuracy and reliability of the fact-finding process.

Other stakeholders may have narrower interests. For example,
following a successful bail project operated by the University of
Maryland Access to Justice Clinic, legislation was introduced in
Maryland to provide representation at the initial hearing when bail was
set.49 s This reform measure would have reduced jail overcrowding by
increasing the number of defendants released on bail pending trial.
Unnecessary pretrial incarceration works a hardship on many low-
income defendants and their families. It is particularly problematic for
innocent defendants whose cases are eventually dismissed. Yet, in spite
of the merits of this bail reform measure, the bail bond industry in
Maryland played a leading role in frustrating legislative action."'

Similarly, the growth of private prisons in America has introduced
another voice in the debate on crime and criminal justice reform.
Private prisons make more money when cells are full. Those who run
and own stock in private prisons have an economic interest that may
conflict with the best interests of society. Good sentencing policies and
practices may be trumped in the process.

App. 2002), rev'd, 588 S.E.2d 738 (Ga. 2003) as "the rare and welcome exception" to
the usual judicial toleration of deficient defense representation). Although this decision
was reversed and remanded by the Georgia Supreme Court, State v. Heath, 588 S.E.2d
738 (Ga. 2003), the Court of Appeals subsequently reinstated its decision allowing
Richard Heath to withdraw his guilty plea because defense counsel's deficient
representation prejudiced him. Heath v. State, 601 S.E.2d 758 (Ga. Ct. App. 2004).

498. See Colbert et al., supra note 380, at 1749-63.
499. Id. at 1741,1763-64, 1770.
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D. The Failure to Appreciate the Need for Change

Given widespread concerns about crime and the attendant
popularity of tough-on-crime positions, most policymakers are reluctant
to promote systemic reform that might be criticized as pro-defendant.
Moreover, those who call for systemic change must overcome the
entrenched attitudes that most Americans have about crime and the
criminal justice system. For most Americans, our system of justice is
the best in the world and only rarely, if ever, convicts the innocent. If
we err, it is in freeing the guilty because we are too protective of
defendants' rights and too lenient on criminals. It is understandable,
then, why the lessons of Youngblood and of other DNA exonerations
are so difficult for many to absorb. In light of all of the protections
built into our system, news accounts of innocent persons serving years
in prison seem almost incomprehensible.

For some defenders of the system, the answer is to simply deny
that there is a serious problem.) ° In their view, isolated cases of rogue
cops or prosecutors are the explanation for these tragic mistakes, but
there are no widespread problems or structural deficiencies. Many
defenders of the status quo fail to admit or acknowledge the
significance of the flaws in our system; they hope that, by minimizing
the problems, attention is diverted elsewhere.'O°

For others, the response is to politicize the situation. For
example, former Illinois Governor Ryan's decisions to impose a death
penalty moratorium and then to issue a blanket commutation converting
all death sentences to life without parole were criticized as merely
political maneuvers designed to divert attention from his own
misdeeds. 502 Similarly, the Daily Oklahoman criticized death penalty
foes for improperly twisting Ryan's moratorium and then exploiting the

500. See, e.g., Joshua Marquis, We Shouldn't Believe Death Row Is Full of
Innocents, MILWAUKEE J. SENTINEL, Mar. 3, 2002, at 5J (insisting that number of
wrongfully convicted is "tiny"); Berlow, supra note 28, at 70 (noting that John Justice,
the former president of the National District Attorneys Association, and fellow
supporters, claim that wrongful death sentences are aberrations); Maurice Possley &
Steve Mills, Clemency for All; Ryan Commutes 164 Death Sentences to Life in Prison
Without Parole, CHI. TRrB., Jan. 12, 2003, § 1, at 1 (reporting Governor Ryan's
observations that state prosecutors deny that the system is broken or say that the
problem is small).

501. Adam Liptak, Prosecutors See Limits to Doubt in Capital Cases, N.Y.
TiMES, Feb 24, 2003, at Al (reporting the claims of some prosecutors that the number
of actual innocent persons being exonerated has been inflated).

502. See Possley & Mills, supra note 500 (interviewing family members and
friends of murder victims); David E. Rovella, Execution Ban Deemed Moot, NAT'L
L.J., Feb. 21, 2000, at A 1; Eric Zorn, Ryan's Sincerity Hard to Doubt If You Do the
Math, CHI. TRn., Jan. 9, 2003, § 2, at 1 (citing a letter received from a local reader).
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misdeeds of police chemist Joyce Gilchrist to promote their agenda of
abolishing the death penalty.5°3 Still others charge that incidents of
wrongful convictions are overblown and represent nothing more than
the continued meddling of liberal judges bent on helping criminal
defendants .

Much of the difficulty in securing agreement about the need for
systemic change is the competitive, contentious nature of the
adversarial system of criminal justice. The regular players in that
system-the police, prosecutors, defense lawyers, correctional officials
and judges-frequently are locked in bitter battles that do not inspire
cooperation or communication. 5 Not surprisingly, the perspective of
players in the system about the need for change is shaped by the extent
to which they perceive that the likely change will adversely affect their
ability to carry out their particular role. Constructive discussions about
systemic reform are often hampered, therefore, because of excessively
adversarial positions taken by systemic players who tend to look at
suggested reform only from their own perspective. This is especially
true of some prosecutors and the law enforcement community, who

503. Editorial, Debating Death; Halt to Executions a Troubling Idea, DAILY
OKLAHOMAN, Feb. 21, 2000; Editorial, Innocent by Association; Groupthink Drives
Death Row Debate, DAILY OKLAHOMAN, May 2, 2001.

504. In practice, it is hard to identify these so-called liberal judges, especially
elected ones, who will go out of their way to "help" guilty defendants. Most judges are
reluctant to grant suppression motions, particularly in serious cases and especially when
doing so will derail the prosecution's case. Even federal judges draw unwanted
criticism by granting suppression motions. For a highly publicized example of the ire
that a judge may generate by granting a suppression motion, see U.S. v. Bayless, 201
F.3d 116 (2d Cir. 2000). Federal District Judge Harold Baer, Jr. granted a suppression
motion that unleashed a firestorm of controversy, including a letter sent to President
Clinton signed by over two hundred members of Congress asking him to join them in
calling for Judge Baer to resign. Id. at 122-23. Presidential candidate Bob Dole joined
in the controversy by stating that if Judge Baer did not resign, he should be impeached.
Id. at 123. Judge Baer subsequently granted the government's motion to reconsider and
reversed his suppression ruling. Id. The Second Circuit affirmed his decision, holding
that Judge Baer's decision not to recuse himself in the face of the adverse publicity was
not plain error. Id. at 120.

505. However, some commentators have noted that the criminal justice system
is marked by a high degree of cooperative behavior among the regular players. See,
e.g., Abraham S. Blumberg, The Practice of Law as a Confidence Game:
Organizational Co-optation of a Profession, 1 LAW & Soc'Y REv. 15, 20-21 (1967).
Plea bargaining does drive the system and requires certain cooperation that works to the
benefits of the regular players. Nonetheless, jurisdictions vary markedly in how
adversarial or cooperative the relations are between the regular players. Moreover,
cooperating in plea bargaining does not translate into similar attitudes regarding needed
reform. For a discussion of the tendency of the players in the criminal justice system to
take sides and the difficulty of securing cooperation to improve the system, see Peter
Loge, How to Talk Crimey and Influence People: Language and the Politics of
Criminal Justice Policy, 53 DRAKE L. REv. 693, 704-09 (2005).
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frequently see most reform as aiding the guilty at the expense of their
power to successfully fight crime. Thus, some in the system are
willing to go to great lengths to defend it and deny the need for any
significant change for fear that acknowledging the need for change will
benefit the other side.5 °6

As already discussed, the police have vigorously resisted judicial
efforts to rein them in. Similarly, prosecutors have reacted
aggressively to claims of prosecutorial misconduct and have sought to
insulate themselves from judicial or third-party control. 7  Some
prosecutors willingly strike "foul blows" in order to secure the
convictions of defendants they believe are guilty."' Renouncing the

506. See Liptak, supra note 501 (discussing prosecutorial resistance to DNA
testing and the Missouri Attorney General's argument that it would be constitutionally
proper to execute an innocent person). Similarly, Ohio prosecutors' organizations have
opposed making a postconviction DNA testing program permanent, arguing that two
years was enough time for inmates to seek such testing and that the police should not
have to save evidence "forever." Editorial & Comment, Hope for the Inmocent,
COLUMBUS DISPATCH, Nov. 7, 2005, at 8A (criticizing prosecutors for their opposition
and urging that the DNA testing program be continued); see also infra notes 496-501
and accompanying text. For an extensive look at the professional, psychological, and
personal factors that explain prosecutorial resistance to post-conviction claims of
innocence, see Daniel S. Medwed, The Zeal Deal., Prosecutorial Resistance to Post-
Conviction Claims of Innocense, 84 B.U. L. REV. 125, 134-48 (2004).

507. For example, Attorney General Richard Thornburgh and his successor,
Janet Reno, took the position that the U.S. Attorney General could, by rule, exempt
federal prosecutors from state ethics provisions. See Bruce A. Green, Whose Rules of
Professional Conduct Should Govern Lawyers in Federal Court and How Should the
Rules Be Created?, 64 GEO. WASH. L. REv. 460, 473-77 (1996). Subsequently, the
Department of Justice filed suit to challenge a disciplinary action lodged against an
Assistant U.S. Attorney who acted in violation of the state version of Model Rule 4.2.
State and federal courts have rejected the Department's position. In re Doe, 801 F.
Supp. 478 (D.N.M. 1992); United States v. Ferrara, 847 F. Supp. 964 (D.D.C. 1993),
aff'd, 54 F.3d 825 (D.C. Cir. 1995); In re Howes, 940 P.2d 159 (N.M. 1997) (per
curiam). For a detailed look at this controversy, see Roger C. Cramton & Lisa K.
Udell, State Ethics Rules and Federal Prosecutors.: The Controversies Over the Anti-
Contact and Subpoena Rules, 53 U. PIrrT L. REv. 291 (1992).

508. "[The government lawyer] may prosecute with earnestness and vigor-
indeed, he should do so. But, while he make strike hard blows, he is not at liberty to
strike foul ones." Berger v. United States, 295 U.S. 78, 88 (1935). Unfortunately, not
all prosecutors heed this directive. See ifra notes 567-73 and accompanying text.
James S. Liebman found that prosecutorial misconduct was a recurring problem in his
extensive study of death penalty cases. See LIEBMAN ET AL., A BROKEN SYSTEM, supra
note 12, at 20. Indeed, Liebman and his fellow authors noted that 17 percent of the
cases in their study that were reversed involved the suppression of exculpatory
evidence. Id. at 5. For an extended look at the role of prosecutorial misconduct in
wrongful convictions, see Steve Weinberg, The Center for Public Integrity, Anatomy of
Misconduct (June 26, 2003), http://www.publicintegrity.org/pm/report.aspx?aid=33.
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vision of prosecutor as a minister of justice,5" some prosecutors believe
that they are justified in doing whatever it takes to win because they are
locked in a noble war against an enemy who will do anything to secure
a dismissal or acquittal.51° This warrior mindset inspires attacks against
judges who rule against them51 and the pursuit of a legislative agenda
that maximizes sentences, increases prosecutorial discretion, and limits
procedural protections for defendants.

The competitive nature of the system, however, does not just
adversely affect prosecutors. Some defense lawyers purposefully
engage in dilatory tactics that benefit their clients. Other defense
lawyers, particularly those representing wealthier clients, file numerous
motions or take advantage of little-used procedural measures to make
life miserable for the prosecutor. 2 Indeed, some criminal defense

509. See ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION

AND DEFENSE FUNCTION Standard 3-1.2 cmt. (3d ed. 1993); MODEL RULES OF PROF'L
CONDUCT R. 3.8 (2004).

510. See Martin H. Belsky, On Becoming and Being a Prosecutor, 78 Nw. U.
L. REv. 1485, 1491-94 (1984) (reviewing DAVID M. NISSMAN & ED HAGEN, THE
PROSECUTION FUNCTION (1982), which reflects the authors' view that prosecutors are
engaged in a war against crime that demands they play a warrior role); Abbe Smith,
Can You Be a Good Person and a Good Prosecutor?, 14 GEO. J. LEGAL ETHICS 355,
376-91 (2001) (describing the pressure to win for prosecutors and the corrupting
influences of that perspective). For a chilling account of Bob Macy, the legendary
district attorney of Oklahoma County, who boasted that he had sent more defendants to
death row than any other prosecutor in the country, see FUHRMAN, supra note 321. As
Fuhrman's book documents, Bob Macy epitomized the warrior prosecutor, whose win-
at-any-cost mentality led him to withhold exculpatory material, to knowingly
misrepresent evidence, to condone and tolerate false testimony, and to routinely engage
in improper arguments. Id. For a similar portrayal of Macy, see Ken Armstrong,
'Cowboy Bob' Ropes Wins-But at Considerable Cost, CHI. TRIn., Jan. 10, 1999, § 1,

at 13.
511. See, e.g., Paul English, Prosecutors Urge Voters to Oust Appeals Judge,

DAILY OKLAHOMAN, Oct. 13, 1994 (reporting that the Oklahoma District Attorney
Association led the fight to unseat Oklahoma Appellate Court Judge Charles Chapel).
In Oklahoma County, District Attorney Bob Macy openly campaigned to defeat judges
who drew his ire. See Ed Godfrey, Two Ousted Judges Make No Apologies, DAILY
OKLAHOMAN, Nov. 5, 1998, at 12; Paul English, Bar Panels Seek Ban on DAs in
Judicial Races, DAILY OKLAHOMAN, Sept. 17, 1999; FUHRMAN, supra note 321, at 30.

512. Attorney Dick DeGuerin's creative use of motions in his defense of Tom
DeLay has included a successful motion to recuse the presiding judge, Bob Perkins,
claiming that the judge's past contributions to national and local Democrats raised an
appearance of impropriety. Sylvia Moreno, Defense Wins New Judge in DeLay Case,
WASH. POST, Nov. 2, 2005, at A3. Moreno also reported that DeLay's legal defense
costs were at least $260,000 in the third quarter of the year alone. Id. As William
Stuntz has observed, the constitutionalization of criminal procedure raises the cost of
prosecuting wealthier defendants because their lawyers can litigate so many issues. See
Stuntz, supra note 40, at 4, 27-31. Busy prosecutors are understandably reluctant to
support any change that they fear may make it more difficult and costly to secure
convictions.
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lawyers resort to blatantly unethical tactics to help their clients win.513

Just as prosecutors may be reluctant to support systemic changes,
defense lawyers also may be cautious about supporting systemic change
fearing that such change is likely to further dilute the rights of criminal
defendants.

Nevertheless, win-at-any-cost prosecutors, together with those
police officers who see judges as the gullible protectors of the guilty,
are least likely to respond enthusiastically to calls for systemic reform.
Indeed, the resistance to the reform measures called for by the Ryan
Commission in Illinois has been led by prosecutors." 4 Amazingly,
some prosecutors have aggressively blocked defendants' efforts to
obtain DNA testing. 15 Additionally, in a number of cases, prosecutors
have fought to uphold convictions despite DNA results that were clearly
exculpatory.516

513. See, e.g., Att'y Grievances Comm'n v. Kent, 653 A.2d 909 (Md. 1995).
Kent was representing a defendant in a murder case and went to see a represented
codefendant who had already cut a deal to testify against Kent's client. 1d. at 912.
Kent persuaded the codefendant to back out of the deal, fire his lawyer, and retain Kent
in an effort to withdraw his guilty plea. Id. 912-13. That effort was unsuccessful and
the codefendant received two life sentences instead of the thirty-year sentence he would
have received. Id. at 913. Mr. Kent was disbarred. Id. at 922.

514. See, e.g., Christi Parsons & Ray Long, Senate OKs Death Penalty Bill,
Ryan Would Veto GOP's Package, CHI. TRn., Dec. 5, 2002, § 2, at 1; Possley &
Mills, supra note 500; see also Bright, supra note 83, at 787 (describing the opposition
of the Georgia district attorney's association to a bill creating a statewide public
defender system, calling it "the greatest threat to the proper enforcement of the criminal
laws of this state ever presented").

515. For example, in the case of Lonnie Erby, the St. Louis Circuit Attorney
Office fought for six years to block Erby's access to DNA testing. The testing finally
exonerated him and Erby was released after serving seventeen years in prison.
Innocence Project, Case Profiles: Lonnie Erby, http://www.innocenceproject.org/
case/displayprofile.php?id= 136 (last visited Feb. 19, 2006). Similarly, in the case of
Larry Johnson, the St. Louis Circuit Attorney Office fought to prevent him from
obtaining DNA testing for six years. He was finally exonerated on 2002 after serving
eighteen years in prison. Innocence Project, Case Profiles: Larry Johnson,
http://www.innocenceproject.org/case/display_profile.php?id=109 (last visited Feb.
19, 2006); see also William S. Sessions, DNA Tests Can Free the Innocent, How Can
We Ignore That?, WASH. POST, Sept. 21, 2003, at B2 (criticizing prosecutors for
opposing DNA testing and finding such opposition, from his perspective as former FBI
director, inconsistent with their professional duty and moral responsibility to seek the
truth).

516. See Adele Bernhard, Justice Still Fails: A Review of Recent Efforts to
Compensate Individuals Who Have Been Unjustly Convicted and Later Exonerated, 52
DRAKE L. REV. 703, 716-17 n.77 (2004) (discussing cases of prosecutorial resistance to
DNA results). See generally Medwed, supra note 506. For a chilling look at the
conduct of Oklahoma County prosecutors in fighting to uphold the conviction of Robert
Miller despite DNA results that showed he had not raped the women he was accused of
raping and murdering, see SCHECK, NEUFELD & DWYER, supra note 153, at 101-37.
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The standard prosecutorial reaction to the phenomenon of
wrongful convictions is to insist that only in rare circumstances are the
innocent being convicted.517 After all, no one really wants to believe
that he or she played a role in sending an innocent person to prison.
Certainly it is the rare prosecutor who would knowingly seek to convict
an innocent person.i" Understandably, then, most prosecutors are
troubled to learn that a person they successfully prosecuted was, in fact,
innocent. Not surprisingly, some prosecutors-and some victims-
adamantly refuse to accept that a particular defendant was wrongfully
convicted.519

Finally, like most prosecutors, many judges may be reluctant to
acknowledge the fact that our system sends innocent people to prison. 2°

That also is quite understandable. Judges do not want to believe that
they are responsible for imposing harsh sentences on persons who are,
in fact, innocent. Thus, it is not surprising, given their role and
responsibilities in our system of justice, that judges would tend to have
considerable faith in the system's ability to separate the guilty from the
innocent. In light of the DNA exonerations, certainly some judges
recognize the need to reexamine the system and make needed
improvements.52 Unfortunately, others are likely to cling to the belief

517. See Liptak, supra note 501; Marquis, supra note 500. In the early 1990s,
I appeared at a debate at the University of Oklahoma with Cleveland County District
Attorney Tully McCoy who confidently assured the crowd that there were no innocent
people in prison in Oklahoma. See Boyer, supra note 288, at 51-52 (describing the
"white-hat syndrome," which makes coming to terms with having put an innocent
person behind bars "a very, very difficult thing to grapple with").

518. See Smith, supra note 510, at 388-91 (arguing that the culture of winning
in prosecutors' offices overrides everything else, including concerns about convicting
the innocent). As Albert Alschuler observed, prosecutors "seem to exhibit a
remarkable disregard for the danger of false conviction." Albert W. Alschuler, The
Prosecutor's Role in Plea Bargaining, 36 U. CHI. L. REv. 50, 62 (1968). To Alschuler,
this attitude derives from the fact that the decision to charge generally also includes a
personal judgment that the defendant is guilty so that the trial is just "a technical
obstacle standing between the defendant and the punishment he deserves." Id. at 63.

519. In Mark Bravo's case, supra notes 26, 313, infra notes 549, 574, the
prosecuting attorney who tried the case remained unconvinced of Bravo's innocence
despite his exclusion by DNA. See Kennedy, supra note 26. Four years after he was
convicted of rape, Brian Piszczek was exonerated by DNA. McCarty, supra note 303.
The victim remained unconvinced of his innocence saying, "I'm still 100% sure it was
him .... I was there. I know. I don't care what those DNA tests say. There was
nobody else." Id.; see also supra note 434 and accompanying text.

520. For a discussion of the system's reluctance to acknowledge that innocent
defendants are being convicted, see Givelber, supra note 338, at 1334-36.

521. For example, Chief Justice I. Beverly Lake, Jr. of the North Carolina
Supreme Court sponsored the round table discussion that led to the establishment of the
North Carolina Actual Innocence Commission. See Christine C. Mumma, The North
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that the number of innocent persons who plead or are found guilty at
trial is too small to merit serious attention. As discussed below, in the
face of a growing number of DNA exonerations, such an attitude is
inconsistent with our stated commitment to equal justice or with the
"maxim of the law ... it is better that ninety-nine ... offenders
should escape, than that one innocent man should be condemned. " 5 22

E. Our Flawed System Primarily Affects the Poor and the Powerless

Finally, there are some who acknowledge that our system is
flawed, but who argue, nevertheless, that innocent defendants who are
wrongfully convicted are just the inevitable byproduct of our system of
"rough justice." As Judge Richard Posner wrote:

I can confirm from my own experience as a judge that
indigen11L U~t;11UW1LS dfd gellely ralier poorly representeu.
But if we are to be hardheaded we must recognize that this
may not be entirely a bad thing. The lawyers who represent
indigent criminal defendants seem to be good enough to
reduce the probability of convicting an innocent person to a
very low level. If they were much better, either many guilty
people would be acquitted or society would have to devote
much greater resources to the prosecution of criminal cases.
A bare-bones system for the defense of indigent criminal
defendants may be optimal. 23

Thus, in Posner's view, innocent defendants like Larry
Youngblood, Jimmy Ray Bromgard, or Ronald Williamson may pay a
high cost, but society as a whole benefits from an inexpensive system
that ensures that guilty defendants get what they deserve-incarceration.
To Posner, providing better representation to the poor would not only
cost a great deal more, but would lead to more guilty persons going
free. That consequence, in turn, would actually cause more societal
harm because when guilty persons go free, they would commit new
crimes.524

Carolina Actual Innocence Commission: Uncommon Perspectives Joined by a Common
Cause, 52 DRAKE L. REv. 647, 648-49 (2004).

522. Schlup v. Delo, 513 U.S. 298, 325 (1995) (quoting THOMAS STARKIE,
EVIDENCE 756 (1824)).

523. RicHARD A. POSNER, THE PROBLEMATICS OF MORAL AND LEGAL THEORY

163-64 (1999).
524. For a similar argument contending that the death penalty deters crime and

the failure to use it is morally unacceptable because a regime with capital punishment
produces fewer arbitrary deaths than a regime without the death penalty, see Cass

826
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Contrary to Posner's argument-and popular opinion-the lesson
of the DNA exonerations and other wrongful convictions is that the
system is more flawed than its supporters acknowledge.525 Posner
grossly overestimates the ability and willingness of police and
prosecutors to screen out the innocent. Additionally, Posner's faith in
the system minimizes the reality of bureaucratic shortcutting,
incompetence, and the pressure to solve cases. Moreover, he turns a
blind eye to the reoccurring police scandals and incidents of
prosecutorial misconduct that increase the danger that innocent
defendants will be victimized.5 26  Indeed, no one who reads Mark
Fuhrman's damning indictment of the criminal justice system in
Oklahoma County can confidently assert that the risk of convicting the
innocent in that jurisdiction is minimal.27

Similarly, Posner's claim that indigent defense lawyers are "good
enough" to ensure that the probability of convicting the innocent is very
low is, at best, unduly optimistic. 5 28 His assessment may hold true in
some adequately funded jurisdictions, but in most others, it is mere
wishful thinking. Even though the vast majority of defendants in this
country plead guilty, a claim that all or almost all of them are guilty
defies the harsh realities of the plea-bargain-driven system that
defendants like Arthur Lee Whitfield 529 and Nicholas Souder 530

experience. Given the widespread denial of effective assistance of
counsel to many Americans, we have no way of definitely determining
just how many innocent people have been-or will be-wrongfully
convicted. 31

Sunstein & Adrian Vermeule, Is Capital Punishment Morally Required? The Relevance
of Life-Life Trade-Offs (AEI-Brookings Joint Center for Regulatory Studies, Research
Paper No. 05-06, 2005), available athttp://ssrn.com/abstract=691447.

525. See GIDEON'S BROKEN PROMISE, supra note 10, at v, 3-4 (stating that the
indigent defense system is in a state of crisis by putting poor persons at constant risk of
wrongful convictions, a phenomenon "much more common than once believed");
Brown, supra note 297, at 804 ("[D]ocumented wrongful convictions are likely only a
small portion of the total number of wrongful convictions."); Editorial, Errors of
Justice, supra note 442 (stating that if a 6 percent error rate in the sample reviewed is
"anything close to representative, then wrongful convictions in major felony cases may
be far more routine than believed").

526. See supra notes 321, 323-24, 365, 443, 508-10, 516; infra notes 567-74
and accompanying text.

527. FUHRMAN, supra note 321.
528. POSNER, supra note 523, at 164.
529. See supra notes 386-95 and accompanying text.
530. See supra notes 397-409 and accompanying text.
531. See Tulsky, supra note 29 (concluding that inept lawyers were pressuring

arguably innocent defendants into guilty pleas and quoting Professor Laurie Levenson
as saying that the phenomenon of innocent people pleading guilty to crimes "happens
all of the time").

2006:739
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Nevertheless, the data generated by the FBI since it began forensic
DNA testing in 1989 provides powerful support for the proposition that
the number of innocent people in American prisons is significant.
Between 1989 and 1996, the FBI tested DNA in sexual assault cases
referred to their lab in roughly ten thousand cases.532 These were cases
in which identity was at issue and eyewitness identification had led to
the arrest or indictment of the suspect. 33 In about six thousand of these
cases, the DNA testing matched the suspect with the DNA sample
while in about two thousand cases the testing was inconclusive-usually
because of an insufficient amount of DNA to test.534 In about two
thousand, or roughly 20 percent of the cases referred to the FBI, the
DNA testing excluded the suspect. 35 Even taking into consideration
laboratory error and some other false exclusions, "it is still plain that
forensic DNA testing is prospectively exonerating a substantial number
of innocent individuals who would have otherwise stood trial,
frequently facing the difficult task of refuting mistaken eyewitness
identification by a truthful crime victim who would rightly deserve
juror sympathy."536

Absent DNA testing, therefore, it is highly likely that a significant
number of those sexual assault exonerees would have been convicted.
Sadly, in the vast majority of cases, there is no DNA evidence or other
conclusive forensic evidence. 7 Yet, it is reasonable to expect that a
comparable number of robbery suspects are also wrongly arrested based
on faulty identifications. Indeed, the growing number of DNA
exonerations-and the recent exonerations in Virginia538-represent
conclusive evidence that, even in cases in which the evidence appeared
to the jury and judge to prove the defendant's guilt beyond any
reasonable doubt, our system gets it wrong. Contrary to Posner's
assumption, the system's flaws revealed by the DNA exonerations
make it extremely likely that there are hundreds of other Larry

532. Peter Neufeld & Barry C. Scheck, Commentary, in NAT'L INST. OF

JUSTICE, supra note 348, at xxviii.
533. Id. at xxix.
534. Id. at xxviii.
535. Id. If the inconclusive cases are omitted, the exclusion rate for the FBI

tests rises to approximately 25 percent. See NAT'L INST. OF JUSTICE, supra note 348, at
20. This FBI data was included in a nationwide study of DNA testing that found that
test results excluded suspects in about 23 percent of the cases. Id. Recent statistics
indicate that the percentage of suspects excluded by DNA has remained fairly constant
since 1996. See generally Innocence Project, DNA News,
http://www.innocenceproject.org/dnanews/index.php (last visited Mar. 12, 2006).

536. Neufeld & Scheck, supra note 532, at xxix.
537. See Bedau et al., supra note 289, at 601-02.
538. See supra notes 444-46 and accompanying text.
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Youngbloods and Arthur Lee Whitfields imprisoned across the United
States."

In addition, Posner's cost-benefit analysis also grossly
underestimates the societal costs to the many defendants and their
families who are victimized by a system that fails to afford them the
right to an effective lawyer.54 It fails to account for the unnecessary
time spent in jail, the lost jobs and the disruption of family life endured
by defendants held for weeks on minimal bail for offenses that may
warrant only a fine or are ultimately dismissed.5 4' His position
overestimates the extent to which procedural rights in our system
translate into freedom for guilty defendants and underappreciates the
pressure on innocent defendants to plead guilty. Moreover, his
argument fails to adequately consider the enormous losses suffered by
innocent defendants and their families who are compelled to plead
guilty or who are found guilty at a trial despite their innocence.
Finally, Posner's argument underestimates the harm to society suffered
at the hands of those perpetrators who escape justice because the wrong
person was arrested, prosecuted, and convicted.

An indifferent attitude toward fixing our flawed criminal justice
system frequently is a reflection of where one lives. Generally, a
person's neighborhood reflects his or her economic status and, in turn,
a person's experience with, and attitudes about, the criminal justice
system. Not surprisingly, those with positive attitudes about the system
tend to live in better neighborhoods, those in which judges and
legislators also live. They tend to have little first-hand experience with
the system, and if they or someone in their family has trouble with the
police, they can afford counsel. Americans from these neighborhoods

539. For various assessments of the scope of the problem of wrongful
convictions, see SCOTT CHRISTIANSON, INNOCENT: INSIDE WRONGFUL CONVICTION

CASES (2004); C. RONALD HUFF ET AL., CONVICTED BUT INNOCENT: WRONGFUL

CONVICTIONS AND PUBLIC POLICY (1996); GIDEoMeS BROKEN PROMISE, supra note 10, at
3, 16; Lefstein, supra note 11, at 858-61; Samuel R. Gross et al., Exonerations in the
United States 1989 Through 2003, 95 J. CRIM. L. & CRIMINOLOGY 523 (2005);
Givelber, supra note 338, at 1318-21; MICHAEL L. RADELET ET AL., IN SPITE OF
INNOCENCE: ERRONEOUS CONVICTIONS IN CAPITAL CASES (1992).

540. After reporting examples of systemic deprivations of the right to counsel
that resulted in guilty pleas entered by unrepresented defendants, the authors of
GIDEOAS BROKEN PROMISE concluded that such stories "illustrate how innocent
defendants without legal knowledge or the assistance of counsel easily can be coerced
by judges or prosecutors into- believing they will receive jail time unless they plead
guilty." GIDEoAs BROKEN PROMISE, supra note 10, at 25.

541. See, e.g.. id. at 23. There have been a number of articles recounting the
devastating effects of detention on minimal bail for indigent defendants, many of whom
ultimately plead guilty for time served or see the charges against them dismissed. For a
sampling of such, articles, see Colbert et al., supra note 380, at 1720-27, 1756-57;
Alschuler, supra note 70, at 951-55.
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rarely experience random police stops, police sweeps, or bus searches.
They may not appreciate the potentially devastating effects of an
erroneous municipal warrant because they do not know anyone who has
had to stay for weeks in jail, unable to post a $100 bond. It is harder
for people from some neighborhoods to assimilate the lessons of the
wrongful convictions because so rarely are their family members,
friends, or neighbors victimized by our flawed system.

In the end, the question becomes whether state legislatures and
Congress have the political will to face up to the shortcomings of our
criminal justice system and implement changes that are needed to
minimize wrongful convictions. Improving the criminal justice system,
especially by funding indigent defense services to make the promise of
effective assistance of counsel a reality, will take hundreds of millions
of dollars nationally. Historically, legislators have been very reluctant
to spend money that is earmarked for criminal defendants.542 Perhaps
the growing recognition that our justice system is broken and innocent
persons are being convicted will spark a greater willingness to spend
money to protect innocent citizens. Yet there are competing social
needs-health care, education, roads-that also need fixing and require
massive financial investments. Given these other needs, it is difficult to
imagine that most state criminal justice systems will see a significant
infusion of new resources.

V. IMPROVING THE SYSTEM: SOME FIRST STEPS

A. Task Forces on Systemic Reform

Despite the myths and barriers discussed in this Article, the
growing number of DNA exonerations and wrongful convictions may
produce a heightned awareness of the flaws of our state criminal justice
systems. Increased public awareness, in turn, may generate some
momentum to reform state criminal justice systems in order to
minimize the conviction of the innocent. Ideally, to improve the
operation of the criminal justice system, each state legislature would

542. See SPANGENBERG GROUP, VIRGINIA, supra note 85, at 7 (discussing
thirty-three studies over three decades documenting serious deficiencies in Virginia's
indigent defense system, yet noting that calls for reforming that system "have been
largely ignored by the legislative, executive and judicial branches of Virginia state
government"); Jessica McBride & Mary Zahn, Unequal Justice (Part 2): Without
Legislative Action, More Poor Will Struggle Finding Attorneys, MILWAUKEE J.
SENTINEL, Dec. 8, 2002, at IA (noting that the Wisconsin Legislature is aware of the
problems with the public defender system, but reporting little legislative support for
fixing the system).

830
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begin by agreeing to increase resources for indigent defense services.
For some states, the additional expenditures would be fairly small,
while in others the amount needed to create an adequately funded
system for providing indigent defense services would be substantial. 43

Before determining the level at which to fund defense services, each
legislature might start by creating a task force or commission to
determine the optimal system for delivering defense services in light of
other needed improvements to that state's criminal justice system.5"

Each task force should be non-partisan. In addition to a significant
number of legislators, the task force should include criminal justice
experts, system regulars, and representatives of important stakeholders.
The task of each commission should be to recommend legislative
changes that would improve the reliability and fairness of the criminal
justice system without unduly compromising its efficient administration.

B. Improving the Utility of Forensic Evidence

In addition to the money needed to improve the delivery of
indigent defense representation, increased expenditures for police
training in the collection, handling, and storage of forensic evidence are
critically important. Money spent in ensuring that vital evidence is
gathered may well be the most cost-effective means of preventing
injustice. Hard forensic evidence represents the best vehicle for
quickly freeing the wrong suspect and identifying the right one.545 It
lessens our reliance on eyewitness identification testimony and other
less reliable forms of evidence. Not only does the existence of reliably
collected forensic evidence help to safeguard against wrongful
convictions, but it also encourages defendants who are, in fact, guilty to
plead guilty thereby eliminating some needless litigation.

The value of forensic evidence does not depend only on it being
collected and handled properly by the police. Such evidence must be

543. Missouri, for example, currently ranks forty-seventh in the nation in per
capita spending for indigent defense. See SPANGENBERG GROUP, MISSOURI, supra note
64, at 51. The Spangenberg Group stated that it would take $16 million just to bring
spending levels to the average of other southern states which, as a group, are the lowest
in the nation. Id.

544. Such task forces or commissions have been created, or are in the planning
stages, in Illinois, Connecticut, Florida, Massachusetts, Virginia, North Carolina,
Texas, and Wisconsin. Ken Strutin, Wrongful Conviction and Innocence Resources on
the Internet, http://www.llrx.com/features/wrongfulconviction.htm (last visited May 1,
2006).

545. See supra notes 532-36 and accompanying text.
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properly preserved5" and then appropriately tested and analyzed.
States must improve the performance of crime labs so that they function
efficiently and effectively. Adequate resources must be provided so
that testing is performed in a timely manner. Huge backlogs and
lengthy delays are inconsistent with a criminal justice system designed
to promptly identify the right suspect and free the wrongly accused.
Similarly, there ought to be no place for bias in the work performed by
crime lab technicians and experts.547 Crime labs need to be independent
of the prosecution and immunized from pressure by the police or
prosecutors to generate any particular results.5" Such labs also need to
be accessible to the defense. Just as the police and the prosecution
should not lose the opportunity to develop potentially important
evidence because of inadequate resources, defendants should not be
deprived of their ability to use forensic evidence to establish their
innocence. 549 To the extent that defense counsel can confidently utilize

546. Certainly, in any homicide or sexual assault case, evidence should be
preserved. In Illinois, all physical evidence in a murder prosecution now must be
preserved permanently unless a law enforcement agency, with notice to the defendant,
obtains a court order permitting its destruction. 725 ILL. COMP. STAT. ANN. 5/116-4
(West 2003). Such a law minimizes the instances in which defendants are left in the
position of Robin Lovitt, who was deprived of the opportunity to test certain evidence
that he claimed could exonerate him because it was destroyed by a court employee. See
Michael D. Shear & Maria Glod, Warner Commutes Death Sentence, Governor Cites
Clerk's Destruction of DNA in Arlington Slaying, WASH. POST, Nov. 30, 2005, at Al.
It might be necessary to add a provision making the intentional destruction of evidence
a crime to curb the kind of misconduct that occurred in the Oklahoma crime lab.
FUHRMAN, supra note 321, at 102-03, 113-22, 181, 214-17, 229-30.

547. A common complaint in cases involving fraud or laboratory mistake is that
laboratory employees or scientists succumb to pressure to reach the results sought by
the police, prosecutors, or senior officials. See, e.g., Steve Mills, Forensics Under the
Microscope, Top Lab Repeatedly Botched DNA Tests, Cm. TaRB., May 8, 2005, § 1,
at 8 (reporting on Governor Warner's order to the Virginia State lab director to seek an
outside audit, which in turn revealed botched DNA tests by a senior DNA analyst).

548. For an extensive look at the forensic misconduct of Joyce Gilchrist and
her unholy working relationship with the Oklahoma County District Attorney's Office,
see FUHRMAN, supra note 321; see also Freedom Needed in Crime Lab Probe,
VIRGINIAN-PILOT (Norfolk), May 19, 2005, at B10 (calling for an independent
investigation and oversight of the Virginia State Crime Lab in light of crime lab
problems around the country).

549. In the Bravo case, defense counsel did not promptly request DNA testing
because counsel thought the prosecution was having such testing done. People v.
Bravo, 23 Cal. Rptr. 2d 48, 51-52 (Ct. App. 1993); see also supra notes 26, 313, 519,
infra note 574 and accompanying text. Counsel did seek a continuance to have a DNA
test run, but the trial court denied the motion. Id. at 52. The appellate court did not
find trial counsel "ineffective" for failing to have the DNA test run or that the trial
judge erred in denying the continuance motion. Id. at 51-52. Three years later, DNA
testing finally exonerated the defendant. See supra notes 26, 313 and accompanying
text.
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these expanded state or local crime labs; this will limit the number of
requests for experts by the defense."'

C. Videotaping Interrogations

Each state task force or commission should also consider
legislation requiring, at a minimum, that all custodial interrogations be
videotaped. 51 Such a measure is likely to deter abusive tactics, and
minimize police overreaching, without a significant expenditure of new
funds. Although the FBI and some in the law enforcement community
oppose such a measure,52 several states and a significant number of
local police departments around the country have already successfully
implemented a similar policy. 53 Indeed, Great Britain has required the
tape-recording of all police interviews since 1984."' 4 It is critical,
however, that videotaping include the entire interrogation. Videotaping
only the actual confession significantly undercuts the value of taping. 5

In Great Britain, and in the jurisdictions in the United States that
have adopted this policy, the police have not been unduly hampered in
conducting interrogations. Neither the number of confessions nor the

550. Defense access to state crime labs will not, however, eliminate the need
for the defense in some cases to retain defense experts. Unquestionably, there will be
times when the defense will need access to an expert to test the findings of a
prosecution expert, challenge conventional wisdom, or raise a debatable issue. See,
e.g., I.A. Pretty & D. Sweet, The Scientific Basis for Human Bitemark Analyses-A
Critical Review, 41 ScL.& JUST. 85, 90-91 (2001) (opining that a lack of hard scientific
evidence exists to support assumptions underlying bitemark analysis).

551. Several state commissions have already recommended the adoption of a
taping requirement. See Drizin & Reich, supra note 368, at 639 (citing Illinois,
Arizona, Connecticut, and North Carolina). Many commentators also have called for
electronic recording of confessions. See, e.g., Cassell, supra note 413, at 486, 492;
Leo & Ofshe, supra note 370, at 495; Drizin & Reich, supra note 368, at 645-46
n. 157. Additionally, the ABA passed a resolution urging all law enforcement agencies
to videotape all interrogations of suspects and also urging courts and legislatures to
enact laws making such recordings mandatory. See Susan Saulny, National Law Group
Endorses Videotaping of Interrogations, N.Y. TIMEs, Feb. 10, 2004, at B4.

552. See Drizin & Reich, supra note 368, at 645-46.
553. See supra note 250 and accompanying text; Drizin & Reich, supra note

368, at 641 n. 131, 643 n. 144 (pointing to a growing number of police departments that
are videotaping and stating that at least 2400 departments already are doing so).

554. See David Kyle, Correcting Miscarriages of Justice: The Role of the
Criminal Cases Review Commission, 52 DRAKE L. REv. 657, 659 (2004). Great
Britain generally requires that the entire interview with the suspect be recorded.
McKenzie, supra note 364, at 443-45.

555. Drizin & Reich, supra note 368, at 644-45; see also supra note 368 and
accompanying text.
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rates of convictions have dropped significantly as a result of taping56
Taping does ensure a more accurate record of a defendant's statements
and of the circumstances surrounding that statement. In turn, the
defendant and defense counsel are in a better position to make an
informed choice as to whether to challenge the statement in a pretrial
motion or at trial. More importantly, the judge and jury are better
positioned to make an accurate decision about the reliability of that
statement should the defendant choose to challenge the statement in
court. Thus, videotaping interrogations encourages transparency and
enhances reliability at a minimal cost.

D. Improving Identiication Procedures

Similarly, each state should adopt, at a minimum, the new
identification procedures recommended by the Department of Justice. 57

These procedures, developed following a study conducted at the request
of the Department of Justice, are designed to increase the reliability of
any identification by eliminating suggestiveness."' Research indicates
the use of these recommended procedures will lessen the odds that
suspects will be identified based on bias introduced during the
identification process.559 Given the obvious fallibility of eyewitness

556. Indeed, the "vast majority" of agencies report that "videotaping has led to
improvements in police interrogation." William A. Geller, Videotaping Interrogations
and Confessions, in THE MIRANDA DEBATE: LAW, JUSTICE, AND POLICING 303-07
(Richard A. Leo & George C. Thomas III eds., 1998); see also David A. Sklansky,
Quasi-Affirmatve Rights in Constitutional Criminal Procedure, 88 VA. L. REV. 1229,
1262 (2002) (indicating that a sizeable number of police departments have experimented
with routine interrogation videotaping with the "overwhelming majority [finding] the
costs negligible and the benefits considerable").

557. U.S. DEP'T OF JUSTICE, EYEWITNESS EVIDENCE: A GUIDE FOR LAW

ENFORCEMENT (1999), available at http://www.ncjrs.gov/pdffilesl/nij/178240.pdf.
New Jersey was the first state to adopt a set of procedures based on the
recommendations of the Department of Justice. See DEP'T OF LAW & PUB. SAFETY,

OFFICE OF THE ATTORNEY GEN., STATE OF N.J., ATTORNEY GENERAL GUIDELINES FOR

PREPARING AND CONDUCTING PHOTO AND LIVE LINEUP IDENTIFICATION PROCEDURES

(2001), available at http://www.stat.nj.us/lps/. Similarly, Connecticut has mandated
new eyewitness identification procedures for all police departments and the state police.
See Lisa Stegel, High Court Tackles ID Flaws, CONN. L. TRm., Sept. 26, 2005. But
see Gary L. Wells et al., From the Lab to the Police Station: A Successful Application
of Eyewitness Research, 55 AM. PSYCHOLOGIST 581, 592-95 (2000) (criticizing certain
aspects of the Department of Justice guidelines).

558. See U.S. DEP'T OF JUSTICE, supra note 557, at 1-2.
559. See, e.g., Gary L. Wells & Eric P. Seelau, Eyewiess Identification:

Psychological Research and Legal Policy on Lineups, 1 PSYCHOL. PUB. POL'Y & L.
765, 766-67, 795-82 (1995).
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testimony, any reasonable measures that can be taken that will decrease
the possibility of false identifications should be taken.

The suggested procedures do not require significant or expensive
changes. In some instances, the new procedures may lengthen the
identification process. Moreover, there is the added cost of training the
police to use the new procedures. Nevertheless, if the procedures
improve the reliability of eyewitness identifications, then any modest
costs are far outweighed by the benefits to the system and to society of
accurately distinguishing the wrongfully accused from the real
perpetrator.

E. Enhancing Discovery

In the last twenty-five years, most states have adopted statutes that
provide for various types of discovery in criminal cases. Discovery
procedures, however, vary markedly from one jurisdiction to the
next. 60 Although it is no longer accurate to characterize the criminal
trial as trial by ambush,56' defendants in criminal cases are afforded less
access to information than civil defendants. Moreover, access to
information in the hands of the prosecution is very uneven and turns not
only on state law, but also upon the practices of local prosecutors. 62 In
particular, defense counsel's relationship with the prosecutor often will
determine whether and when counsel obtains copies of police reports
and other materials. Admittedly, counsel's available time and energy
ultimately determines whether information in the possession of the State
will actually be obtained, read, and acted upon.5 63 Making it difficult
for defendants to gain timely access to relevant information, however,
is inconsistent with the systemic goal of seeking the truth.

560. See KAMISAR ET AL., supra note 418, at 1221-56. Missouri, for example,
is one of the few states that gives defense lawyers the ability to conduct a discovery
deposition of prosecution witnesses. Mo. ANN. STAT. § 545.400 (West 2002).

561. As the commentary to the ABA Standards for Criminal Justice states, the
premise behind pretrial discovery is that it promotes fairness and justice in criminal
cases and "reduces the risk of trial by ambush." ABA STANDARDS FOR CRIMINAL
JUSTICE: DISCOVERY AND TRIAL BY JURY Standard 11-1.1 cmt. (3d ed. 1996); see also
RICHARD SINGER, CRIMINAL PROCEDURE II: FROM BAIL TO JAIL 75 (2005) ("While trial
by ambush is no longer quite the order of the day, criminal discovery is still more
limited than in the civil arena.").

562. See SPANGENBERG GROUP, VIRGINIA, supra note 85, at 68-71
(documenting uneven access to discovery in Virginia).

563. See Robert L. Doyle, The National College-Mercer Criminal Defense
Survey" Some Preliminary Observations About Interviewing, Counseling, and Plea
Negotiations, 37 MERCER L. REV. 1019, 1025-27 (1986) (reporting that a significant
number of defense lawyers negotiate without doing more than briefly reviewing police
reports).
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State task forces should look to expand defense access to
information in the possession of the police and prosecutors and should
require that all information be provided as soon as feasible."'
Certainly there are cases in which the State has a compelling reason to
seek a protective order to avoid pretrial disclosure of a particular
witness or information. Generally, however, there is no reason why
police reports and other material in the State's possession ought not to
be promptly disclosed to the defendant.565 Doing so facilitates informed
plea bargaining. Prompt disclosure also helps ameliorate the problem
of limited access to defense investigators. No matter how many
additional resources are provided to the indigent defense system,
indigent defendants and those who retain private counsel at a modest
fee will still lack the ability to thoroughly investigate all of their cases.
For the innocent defendant with a busy lawyer, however, prompt
disclosure may enable defense counsel to undertake a more targeted
investigation that may uncover the information needed to exonerate the
defendant. 566

It is especially important that each task force address the question
of how to deal with the reoccurring failure of police and prosecutors to
turn over exculpatory material to the defense. 67  Despite a

564. See ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY
JURY Standard 11-2.1(a) cmt. at 14 (3d ed. 1996) (urging that the exchange of
discovery should occur as early as possible to make it meaningful). As Bruce Green
has observed, some prosecutors offer plea bargains with short deadlines and couple that
practice with a demand that the defendant relinquish the right to receive exculpatory
evidence, a practice approved in United States v. Ruiz, 536 U.S. 622 (2002). Green,
supra note 83, at 1191-92. I agree with Green that "it is wrong for prosecutors to
exploit systemic neglect by pressuring defendants to plead guilty quickly." Id. at 1192.

565. See ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY

JURY Standard 11-2.1(a) cmt. at 13 (3d ed. 1996) (stating that the rules retain the
general system of "open file" discovery adopted in the second edition of the Standards).

566. I am not advocating for a system that is as reciprocal as the civil system.
The defendant's right against self-incrimination and defense counsel's role in our
system ultimately impose some limits on the extent to which the state can gain access to
the defense case. A full exploration of the reasons why discovery procedures for the
criminal defendant should not be identical to that for the prosecution are, however,
beyond the scope of this Article.

567. For a sample of the numerous articles and news stories attesting to the
wide scope of the problem of police and prosecutorial failure to disclose exculpatory
material, see Editorial, And Justice Undone in Virginia, WASH. POST, Sept. 4, 2005, at
B8; Lissa Griffin, The Correction of Wrongful Convictions: A Comparative
Perspective, 16 AM. U. INT'L L. REV. 1241, 1254-55 (2001); Stanley Z. Fisher, Just
the Facts, Ma "am: Lying and the Omission of Exculpatory Evidence in Police Reports,
28 NEw ENG. L. REV. 1 (1993); Stephan A. Salzburg, Perury and False Testimony:
Should the Difference Matter So Much?, 68 FORDHAM L. REV. 1537 (2000); see also
supra note 506 and accompanying text.
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constitutional mandate,568 an ethical command,569 and in many states, a
statutory obligation,57° some prosecutors choose to withhold exculpatory
evidence.57" ' Sometimes the decision to withhold exculpatory
information stems from a prosecutor's decidedly narrow view of what
constitutes exculpatory evidence.572 At other times, a prosecutor's
competitiveness or excessive zeal may blind the prosecutor to his or her

173responsibilities.
On the other hand, sometimes the failure of the defense to learn

about exculpatory material has little or nothing to do with the
prosecutor. Sometimes the police choose to hide from the prosecutor
the existence of witnesses or information that is favorable to the
defense. 74 Prosecutors have the responsibility to set up policies and

568. See Kyles v. Whitley, 514 U.S. 419 (1995); United States v. Bagley, 473
U.S. 667 (1985); Brady v. Maryland, 373 U.S. 83 (1963).

569. See MODEL RULES OF PROF'L CONDUCT R. 3.8 (2004) (regarding the
special responsibilities of a prosecutor).

570. See, e.g., OKLA STAT. ANN. tit. 22, § 2002(2) (West 2003); WIs. STAT. §
971.23(1)(h) (2005-2006).

571. See Berlow, supra note 28, at 70-74 (discussing cases of the prosecution
withholding exculpatory evidence and the reasons such misconduct is rarely punished);
Ken Armstrong & Steve Mills, Death Row Justice Derailed, CHI. TRm., Nov. 14,
1999, § 1, at 1 (reporting that Illinois prosecutors routinely fail to disclose exculpatory
evidence).

572. Many prosecutors are inclined to adopt a narrow view of exculpatory
evidence because of a lack of information about the defense, a competitive incentive to
win, and an awareness that appellate courts apply a demanding materiality standard.
See, e.g., Tom Stacy, The Search for the Truth in Constitutional Criminal Procedure,
91 CoLum. L. REv. 1369 (1991).

573. See, e.g., supra notes 321-24, 443, 506, 508-10, 516 and accompanying
text; Ken Armstrong & Maurice Possley, How Prosecutors Sacrifice Justice to Win,
The Verdict: Dishonor, CHI. TRfn., Jan. 10, 1999, § 1, at 1; Griffin, supra note 567, at
1265-66.

574. See Fisher, supra note 567, at 52-53. Bravo illustrates an all-too-common
problem with an all-too-rare happy ending. See supra notes 26, 313, 519, 549. In
Bravo, the police failed to disclose that the victim had identified several other
individuals as her assailant, including a man named "Tony," who committed a sexual
assault two weeks before the incident leading to Bravo's arrest. See Sharon Bernstein,
Man Wrongly Jailed Could Get Settlement, L.A. TIMES, Jan. 24, 1998, at B3. Unlike
many defendants who never discover that the police failed to disclose exculpatory
evidence, Mark Bravo subsequently learned of the police misconduct, was able to
establish his innocence, and eventually was able to recover damages. Monte Morin,
He's Got 7 Million Ways to Tell Her "I Love You, "L.A. TIMES, Feb. 14, 2004, at
B21. At other times, police departments have systematically set up procedures or
followed practices that kept exculpatory material from prosecutors so that such
information would not be provided to the defense. See, e.g., Jones v. City of Chicago,
856 F.2d 985, 995 (7th Cir. 1988) (stating that the Chicago police maintained "street
files" that were withheld from prosecutors).

HeinOnline  -- 2006 Wis. L. Rev. 837 2006



WISCONSIN LAW REVIEW

procedures that prompt the police to turn over exculpatory evidence. 75

If the prosecutor's office has set up appropriate procedures and it is
discovered that the police are purposefully withholding information,
then prosecutors should utilize obstruction of justice statutes to
discipline offending officers.5 76 In the end, if we as a society are truly
committed to justice, we cannot continue to tolerate prosecutorial or
police misconduct that is inconsistent with the criminal justice system's
search for the truth. Requiring the prosecution to disclose all police
reports and any information pertinent to the investigation of a particular
crime at the earliest feasible time is an important step in the direction of
minimizing the number of wrongful convictions.

CONCLUSION

The growing number of DNA exonerations and the attendant
publicity surrounding these cases and other wrongful convictions sound
an increasingly loud discordant note in the normal chorus of praise for
the American criminal justice system. The work of the Ryan
Commission in Illinois and of other task forces and commissions
around the country5 77 are increasing awareness of the structural
deficiencies and recurring problems that plague our underfunded
criminal justice systems. More Americans, including legislators, are
raising questions about the reliability of state systems. Despite these
positive signs, however, the persistence of myths or misconceptions
about various aspects of the criminal justice system makes significant
reform difficult. Nonetheless, if Americans are, in fact, committed to a
just society, we must set aside those misconceptions and be willing to
devote the requisite resources and to make those improvements that will
ensure that our criminal justice system minimizes the conviction of
innocent persons.

575. See Kyles v. Whitley, 514 U.S. 419, 437 (1995).
576. Alternatively, courts may use their contempt power to encourage the

police to refrain from withholding exculpatory material. For a receat example of a
court using the threat of contempt to determine how exculpatory material was withheld
from the defense, see Joe Lambe, Police Cli'ef Told to Explain Video Edit, KAN. CrrY
STAR, Oct. 28. 2005, at Al (describing how the Kansas City police kept information
from the defense by providing the prosecutor with an edited version of the tape of the
defendant's arrest).

577. See supra note 544.

838

HeinOnline  -- 2006 Wis. L. Rev. 838 2006



2006:739 Convicting the Innocent

APPENDIX I

State and County Expenditures for Indigent Defense Services:
Fiscal Year 2002178

Alabama tUUZ $37,6198,403 $0 $37,698,403 100%

Alaska 2002 $23,493,700 $0 $23,493,700 100%

Arizona 2002 $150,000 $77,643,965 $77,793,965 0.002%

Arkansas 2002 $13,165,489 $0 $13,165,489 100%

California 2002 $30,541,000 $468,311,799 $498,852,799 6%

Colorado 2002 $40,629,765 $0 $40,629,765 100%

Connecticut 2002 $34,897,045 $0 $34,897,045 100%

Delaware 2002 $9,223,500 $0 $9,223,500 100%

District of 2002 $55,140,000581 0%
Columbia
Florida 2002 $144,800,000 $35,875,000 $180,675,000 80%

Georgia 2002 $9,423,078 $44,632,008 $54,055,086 17%

Hawaii 2002 $10,011,173 $0 $10,011,173 100%

Idaho 2002 $1,217,700 $7,352,599 $8,570,299 14%

Illinois 2002 $29,456,856 $86,759,701 $116,216,557 25%

Indiana 2002 $14,168,000 $16,687,264 $30,855,264 46%

Iowa 2002 $37,576,468 $1,166,884 $38,743,352 97%

Kansas 2002 $15,615,850 $4,498,419 $20,114,269 78%

Kentucky 2002 $26,739,314 $1,464,776 $28,204,090 95%

Louisiana 2001 $7,800,000 $23,930,000 $31,730,000 25%

Maine 00 $9,624,000 $0 $9,624,000 100%

Maryland 2002 $58,528,208 $0 $58,528,208 100%

578. The Spangenberg Group, 50 State & County Expenditures for Indigent
Defense Services FY 2002, in STATE & COUNTY EXPENDITURES FOR INDIGENT DEFENSE

SERVICES FISCAL YEAR 2002 (2003), available at http://www.abanet.org/legalservices/
downloads/sclaid/indigentdefense/indigentdefexpend2003.pdf. © 2003 by the American
Bar Association. Reprinted with permission.

579. According to the author's research, the following states generate
additional state funding from increased fees or alternative sources: Alabama, Arizona,
Georgia, Kentucky, Louisiana, Massachusetts, New Jersey, New York, North Dakota,
Ohio, South Carolina, South Dakota, and Texas.

580. According to the author's research, the following states provide no
funding at the trial level: California, Idaho, Michigan, Pennsylvania, Utah, and
Washington.

581. The money appropriated by the federal government to the District of
Columbia for indigent defense is neither a state nor a county expenditure, thus it is just
listed in the total expenditure column.
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Michigan 2002 $5,950,000 N/A $5,950,000 N/A

Minnesota 2002 $54,000,000 $0 $54,000,000 100%

Mississippi 2002 $1,157,825 $9,216,692 $10,374,517 11%

Missouri 2002 $31,601,168 $0 $31,601,168 100%

Montana 2002 $4,739,824 $4,553,824 $9,293,648 51%

Nebraska 2002 $660,000 $13,000,000 $13,660,000 5%

Nevada 2002 $627,300 $23,156,124 $23,783,424 3%

New Hampshire 2002 $13,396,398 $0 $13,396,398 100%

New Jersey 2002 $79,695,000 $0 $79,695,000 100%

New Mexico 2002 $29,000,000 $0 $29,000,000 100%

New York 2002 $47,261,644 $217,000,000 $264,261,644 18%

North Carolina 2002 $73,859,355 $0 $73,859,355 100%

North Dakota 2002 $1,900,000 $0 $1,900,000 100%

Ohio 2002 $42,188,424 $51,649,078 $93,837,502 45%

Oklahoma 2002 $16,102,393 $8,215,748 $24,318,141 66%

Oregon 2002 $87,806,912 $0 $87,806,912 100%

Pennsylvania 2000 $0 $86,947,485 $86,947,485 0%

Rhode Island 2002 $7,315,800 $0 $7,315,800 100%

South Carolina 2001 $14,836,835 $7,172,276 $22,009,111 67%

South Dakota 2002 $2,060,785 $4,293,282 $6,354,067 32%

Tennessee 2002 $42,024,312 $6,101,405 $48,125,717 87%

Texas 2002 $7,540,649 $106,296,379 $113,837,028 7%

Utah 2002 $0 $6,527,506 $6,527,506 0%

Vermont 2002 $7,461,030 $0 $7,461,030 100%

Virginia 2001 $76,338,842 $0 $76,338,842 100%

Washington 2002 $3,525,123 $60,000,000 $63,525,123 6%

West Virginia 2002 $24,730,658 $0 $24,730,658 100%

Wisconsin 2002 $67,420,000 $0 $67,420,000 100%

Wyoming 2002 $3,045,644 $537,467 $3,583,111 85%

State Total5 82  2002 $1,395,432,938 $1,372,989,681 $2,823,562,619 50%

582. A number of states with state-funded public defender systems, such as
Arkansas, Hawaii and Wyoming, require counties to provide office space for public
defender offices. The "County Expenditure" figures in the table do not include these
costs.
The "Total Expenditure" figure includes the $55,140,000 allocated by the federal
government for indigent defense representation in the District of Columbia, and because
this amount is neither a state nor a county expenditure, the "State Expenditure" total
plus "County Expenditure" total is less than this total expenditure figure.
The "Percent of State Funds" figure does not include the funds allocated to the District
of Columbia. See supra note 581.
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Expenditure:
Criminal Justice $485,900,000
Act Funding
National Total 2002 $3,309,462,619

Notes on Estimates:
In a number of states it was necessary for The Spangenberg Group

to estimate the indigent defense expenditure. This was due to a lack of
reliable data, either at the state or county level. Below are the states in
which the indigent defense expenditures were estimated and the
methodology used to makes these estimates.

In Illinois, Pennsylvania, Nevada and Mississippi there is no
statewide agency that collects county indigent defense expenditure data.
However, in recent years, a statewide study on indigent defense has
been conducted in each of these states by The Spangenberg Group. In
Illinois, Pennsylvania, and Nevada, these studies produced a statewide
indigent defense expenditure figure for 1999, 2000, and 1999
respectively. The Spangenberg Group's estimate for the 2002 county
indigent defense expenditures in Illinois and Pennsylvania were arrived
at by increasing the reported expenditures by 5 percent for each year
that has elapsed since the state-wide reports were published. The
statewide study in Mississippi did not yield a statewide expenditure
figure.

In Kansas and Montana The Spangenberg Group was provided
with the state, but not the county, expenditure. To estimate the
counties' expenditures in each of these states, The Spangenberg Group
calculated the rate of increase in state funding since 1986. The 1986
figure was taken from the Bureau of Justice Statistics Bulletin: Criminal
Defense for the Poor, 1986. The Spangenberg Group took the 1986
county expenditure, as found in the report, and increased it by the same
percentage as the state funding increased over the same period (1986 to
2002). As of July 1, 2003, the state assumed 100 percent of the costs of
indigent defense in Montana.

In Idaho and Utah The Spangenberg Group was unable to find
reliable figures for the county indigent defense expenditure. Utah's
indigent defense system is entirely county funded. Idaho's state-funded
State Appellate Defense system is new since 1986. To estimate the
indigent defense expenditure in 2002 for these states, The Spangenberg
Group calculated the average percentage increase from 1986 to 2002
for all states that had reliable data. It then applied that rate of increase
to the county expenditure for Idaho and Utah in 1986.
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At the time of The Spangenberg Group's data collection, Michigan
was unable to provide updated county expenditures.
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