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coming less noticeable and problematic as the parties grow older.157 The
director of one teen clinic sums the dilemma up well: “Adult [men] impreg-
nating teenage girls is a troublesome phenomenon that is . . . unacceptable,
... but we have to be very careful here . ... We’re talking about someone
who has a baby to raise, and she needs resources to help raise that baby and
she needs a father to help raise that baby.”158 Prosecutors, however, may still
intervene. One national survey found that nearly one-fourth of prosecutors
would pursue charges against the male even if he were willing to acknowl-
edge paternity and accept responsibility.159

Parenting teens often have froubled backgrounds and unstable family
situations, meaning that the typical statutory rape victim may not have many
other avenues of support in raising her child. Close to one-half of youth
service providers surveyed nationally responded that the families and homes
of their pregnant and parenting teen clients are in disarray.16®¢ Typical situa-
tions involved the teen girl living “with extended family members, with a
variety of relatives and half- or step-relatives, in a foster care situation (either
a home or a residential center), with her boyfriend, or with her boyfriend and
his family.”161 They further indicated that their clients are often faced with
“[f]amilial breakdown, lack of a stable father-figure, economic disadvantage,
abuse, neglect, and an intergenerational history of teen pregnancy.”162

In the face of these difficult realities, it may actually make sense for a
teen to remain in a relationship with her older partner—provided, of course,
that he is not abusive and is willing to help support her. Social service and
law enforcement agencies have a hard time reconciling these cases with a
strong punitive approach to statutory rape. For example, during a two-year
period after the implementation of California’s SRVP Program, Orange
County social workers made recommendations to juvenile court judges that
at least fifteen pregnant and parenting teens under their supervision be per-
mitted to marry or resume living with their adult male partners.163 One of the
most controversial of these unions was the marriage of a pregnant thirteen-
year-old and her twenty-year-old boyfriend. Social workers recommended

157. See, e.g., Matt Lait, Living Proof That Teen-Adult Marriage Can Work, L.A. TIMES,
Sept. 29, 1996, at Al (reporting on a loving and financially stable family that began when the girl
was sixteen and the man was twenty-one, and noting that the couple’s marriage had lasted thirteen
years).

158. Lois Salisbury, Executive Director of Children Now, guoted in Donovan, supra note
151, at 34,

159. See ABA STUDY, supra note 75, at 26. The survey did not indicate the type of responsi-
bility—financial, emotional, or both.

160. See id. at 10.

161. Id.

162. Id. at 12,

163. See Lait, supra note 130.
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that the two be allowed to wed when they learned that the girl had been a
drug abuser and had associated with gang members before going to live with
the man, and that he supported her and planned to help raise their child.164

This policy sparked tremendous controversy when it became public.
One commentator argued that the policy was equivalent to reintroducing a
marital rape exemption into the law and that it allowed teens to be sexually
victimized under the auspices of a legally sanctioned marriage.165 The head
of California’s Department of Social Services called on the officials to end
the policy, arguing that girls should be separated from the men who impreg-
nate them, be given intensive counseling, and be encouraged to give their
babies up for adoption. As for the men, she argued that they should be incar-
cerated if they failed to provide for the infant.166 An attorney who special-
izes in these matters counter-argued:

Unfortunately, the people who are saying [it’s wrong in every case] don’t have

to live with the aftermath . . . . It’s like cutting off your nose to spite your face.

What if the guy wants to do what’s right, and that is to marry the girl? ... At

some point we have to make that trade-off, between our principles and what’s

right for society at large.167
Even a spokesman for the Governor was forced to admit that “[t}his is a
complicated issue. We may have to weigh the positives of a prosecution
with disuniting the male figure from a functioning family.”168 Ultimately,
the policy of social workers recommending marriage to juvenile court judges
was ordered to be discontinued, although the judges can still rule independ-
ently to allow such unions.169

Whether or not the couple is given permission to marry, the potentially
harsh punishments that an offender faces if convicted of statutory rape may
make it extremely difficult for him to contribute financially or emotionally to
the well-being of his family. If the man is imprisoned or deported—either
because of the statutory rape itself or because of the corollary punitive poli-
cies that statutory rape prosecution entails—it is very unlikely that he will be
able to contribute to his family. Even if he is released, or serves no time, a
felony conviction on his record makes it harder to get a job, particularly if
the man is a registered sex offender. A legal advocate for teens notes that:

164. See Matt Lait & Lee Romney, She’s 13, He’s 20; Is It Love or Is It Abuse?, L.A. TIMES,
Sept. 1, 1996, at AL

165. See Kelly C. Connerton, Comment, The Resurgence of the Marital Rape Exemption: The
Victimization of Teens by Their Statutory Rapists, 61 ALB. L. REv. 237, 240 (1997).

166. See Matt Lait, Teen-Adult Weddings Draw More Criticism, L.A. TIMES (Orange Cty.
Ed.), Sept. 11, 1996, at Al (citing comments by Eloise Anderson).

167. Jess Araujo, quoted in Matt Lait, O.C. Teen Wedding Policy Raises Stir, L.A. TIMES,
Sept. 2, 1996, at Al.

168. Sean Walsh, quoted in id.

169. See Matt Lait, O.C. Agency Alters Policy on Underage Marriages, L.A. TIMES, Jan. 24,
1997, at Al.
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A big [problem] is that the guy gets locked up and there goes [the teen’s] child
support. Not just while he’s in jail but after he gets out. A lot of these guys
aren’t in the running for great jobs anyway, but with a felony conviction it’s

almost impossible for even the most motivated ones to get good jobs.... A
guy’s job prospects just plummet when he has a felony conviction on his rec-
ord.”170

Finally, in light of the fact that prosecutors almost always recommend that
the male stay away from the girl, it will be difficult for a man who wants to
spend time with his offspring and contribute child care, housing, or other
support, to do s0.171

Supporters of “get tough” policies make several arguments against en-
couraging such male involvement. They claim that the men are not very
good providers anyway, due to their immaturity. Furthermore, they argue
that a man who would commit statutory rape is a bad influence on the girl
and her offspring, and that he should not be rewarded for his conduct by be-
coming part of the family. These arguments have some resonance, but only
if we assume that the relationship is abusive or exploitative, or that the girl
does not want the man to assist her. If the girl wants and depends on the
man’s involvement, if he is willing to be involved, and if the relationship is
not harmful to the girl, it becomes more difficult to justify criminal sanc-
tions. The man is being asked not merely to reap the intangible benefits of
having a new family, but also to shoulder burdens and responsibilities as
well. This should carry some weight, particularly given the origins of the
“get tough” policies in a welfare reform bill that was concerned with encour-
aging two-parent families and fostering paternal responsibility.

D. A4 Modest Proposal

The previous parts discuss the difficulties posed by teens’ uncertain ca-
pacity to consent to sexual relationships, their privacy and parental rights,
and the economic and social realities that many teen parents face when trying
to raise their children. Several points become clear in this analysis. First, the
area of statutory rape enforcement is fraught with analytical difficulties. On
the one hand, teens as a group are more vulnerable to exploitation than
adults, in need of more protection at the expense of privacy, and less capable
of making mature reproductive decisions. On the other hand, some teens are
capable of giving meaningful consent to sexual activity, and their decisions

170. Scott Interview, supra note 88. Scott describes one case in which a man was convicted
of statutory rape after impregnating his girlfriend. Although the couple lived together, and the man
intended to support his new family, the conviction prevented him from ever getting a job in his
field—teaching. See id.

171. See ABA STUDY, supra note 75, at 27 (reporting that 100% of prosecutors surveyed rec-
ommended to the judge that the defendant have no contact with the victim).
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for dealing with the consequences are protected by their right to privacy.
Furthermore, many teens are already pregnant and/or parenting. For them,
abstract notions of privacy and protection become comparatively unimpor-
tant in light of their very “adult” concerns about how best to provide for their
children. Another point which emerges in this analysis is that aggressive,
one-size-fits-all strategies for enforcing statutory rape laws may sometimes
be detrimental—to teens and to their children.

This analysis therefore leads to a conclusion that is, in many ways, in
opposition to the current frend in statutory rape enforcement law and policy:
While current enforcement efforts are targeted toward situations in which the
statutory rape has resulted in a pregnancy, these are in fact the precise cases
in which law enforcement must tread most lightly. Once a child has been
introduced into the picture, the teen’s rights of personal and familial privacy
become heightened. As a mother, she is no longer in the childlike position in
which state intervention is completely warranted and beneficial; while she
may still be in need of protection, she must also make many adult deci-
sions.1’2 And while there are definitely situations in which criminal en-
forcement is appropriate, there are also those in which it is not. As a former
domestic violence prosecutor observes, “we are often left in the untenable
position of arguing that the state should only intervene in women’s lives
when it is ‘good’ for them and stay out when it is ‘bad.’”173

As the previous discussion makes clear, there are dangers in making a
wholesale legislative shift towards incorporating victim consent into the cal-
culus of statutory rape: Teens may be left more vulnerable to forcible rape
and coercive sex; a consent defense may invite unwarranted scrutiny of the
victim’s character and conduct. In light of this, the more appropriate avenue
for reform lies in the methods in which these cases are prosecuted.

Prosecutors have two broad ways of influencing the disposition of a case.
First, they can decide whether to charge the offender at all, and second, they
can make sentencing recommendations to the judge. Nationally, close to
one-half of prosecutors surveyed say that they “always” or “almost always”
file charges when a statutory rape case is referred to them from law enforce-
ment.!74 Specialized prosecution units, such as those in California and Con-
necticut, may file charges even more frequently. Currently, many prosecu-
tors in California’s SRVP Program charge the majority of offenders who

172. For an interesting discussion of the dual role and status of teen parents, see Diana M.
Pearce, “Children Having Children”: Teenage Pregnancy and Public Policy from the Woman's
Perspective, in THE POLITICS OF PREGNANCY 46, 46-58 (Annette Lawson & Deborah L. Rhode
eds., 1993) (criticizing policies which overly infantilize young mothers by restricting their abilities
to make decisions and operate their households).

173. Cheryl Hanna, No Right To Choose: Mandated Victim Participation in Domestic Vio-
lence Prosecutions, 109 HARV. L. REv. 1849, 1872 (1996).

174. ABA STUDY, supra note 75, at 26.
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come to their attention and then rely on the sentencing phase to achieve indi-
vidualized results.!”s However, as discussed above, the many negative cor-
ollary effects of a criminal—particularly a felony—conviction (e.g., deporta-
tion, a criminal record, sex offender registration, “strikes”) may be very seri-
ous, even if the sentence is relatively light. Therefore, I recommend that, at
least when a pregnancy is involved, all prosecutors’ offices should develop
flexible team-oriented charging policies, which involve making an initial
determination at the investigative stage of the case, and which may result in
charges not being brought at all.17

The American Bar Association observes that prosecutors consider vari-
ables such as “the maturity levels of the girl and the man, whether the prose-
cution is in the best interests of the girl and/or her offspring, and whether the
male has engaged in these relationships serially.”177 More specifically, I rec-
ommend that, in making a charging decision, prosecutors should: 1) exam-
ine the offender, including his relationship with the girl, his willingness to
support or care for the child, and whether or not he has a criminal record or
prior history of statutory rape; and 2) consult social workers who may be
familiar with the girl and her family situation. The involvement of social
workers is important, because they often have a more complete understand-
ing of the girl’s situation and are in a better position to evaluate the impact
that a prosecution would have on her.1’® Evidence indicates that social
workers are much less likely to see criminal intervention as the solution. A
nationwide survey of youth service providers found that only one in five
thought holding males accountable through prosecution was an appropriate
response.1?

Prosecutors, victim advocates, and social workers should also focus on
the longer-term well-being of the victim and her offspring by involving the
victim in the process. The teen should be counseled by a victim advocate
working in conjunction with the teen’s social worker to set up a plan for
handling the case. The team could analyze what the teen’s living situation

175. See Telephone Interview with Joanne McCracken, Deputy District Attorney for Santa
Clara County, Cal. (Oct. 2, 1998); Telephone Interview with Nancy O’Malley, Senior Deputy Dis-
trict Attorney for Alameda County, Cal. and Project Director for the SRVP (Oct. 9, 1998).

176. The policies of different prosecutors’ offices vary, and some may have adopted many or
all of these suggestions. (The author does not know of any offices that have adopted all of them.)

177. ABA STUDY, supra note 75, at 25.

178. For a more thorough discussion of the ways in which social workers can assist lawyers in
relating to their clients and thereby improve the delivery of legal services to these clients, see Paula
Galowitz, Collaboration Between Lawyers and Social Workers: Reexamining the Nature and Po-
tential of the Relationship, 67 FORDHAM L. REV. 2123 (1999).

179. ABA STUDY, supra note 75, at 11. The survey also found that two-thirds of youth serv-
ice providers do not report relationships between their teen clients and adult males to law enforce-
ment. See id. at 13.
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will be, whether or not the relationship with the father is continuing, and
what type of parental responsibilities he has assumed. If the man is willing
to acknowledge paternity and support the child, then the team should work
out the responsibilities he is willing to undertake, and refer him to social
services as needed. The plan should include a monitoring component, to as-
sure all of those involved that the relationship between the two is not ex-
ploitative or abusive and is not an attempt by the male to avoid prosecution.
Also, it should be designed to educate the girl about her options and to en-
sure that she does not remain with the man out of fear or duress. The prose-
cutor should then dismiss the case with leave to re-file within the law’s stat-
ute of limitations period if the man fails to meet the agreed upon conditions,
if there is evidence that the man has abused the teen, or at the teen’s request.

While this approach may not ultimately result in more convictions, the
process may empower teens and assist offenders in defining and meeting
their responsibilities. In short, it may help identify families that have a
chance at functioning, and ensure that the law does not impede this chance.

V. PARADOXES, CONFLICTS, AND IRONIES

The current trend toward “get tough” statutory rape policies carries with
it deeper theoretical difficulties. This Part will examine some of the para-
doxical goals of “get tough” policies, the dangers inherent in using the crimi-
nal law to achieve these purposes, and the likelihood that more aggressive
enforcement will fail to achieve these goals. In light of these paradoxes, I
make a more extreme suggestion—that we may want to abolish statutory
rape laws altogether.

A. Paradoxical Priorities

As discussed, the history behind the recent “get tough” policies indicates
that they may have more to do with reducing welfare dependency than with
protecting minors from sexual exploitation. It deserves repeating that these
policies came about in the context of a welfare debate, not a discussion about
sexual abuse or child protection. The quote of one senator is telling:

[Tlhere is not much we can do from Washington to deal with [statutory rape]
except to . .. encourage the States [and] the local prosecuting attorneys . . . to
be very aggressive in working with the welfare authorities to once again take
statutory rape as a serious crime and to prosecute it, understanding that this is
done to deter adult men from committing a sexual act that will result in a child
born to poverty . .. 180

180. 141 CONG. REC. S12,687, S12,700 (Sept. 6, 1995) (statement of Sen. Lieberman) (em-
phasis added).
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Another politician, describing his district’s renewed emphasis on statutory
rape, proclaimed: “We will no longer sit back and wait for the welfare bills
to roll in. We’re going to be pro-active.”18!

If these goals—protection of teens and cutting welfare—coexisted peace-
fully, this “dual track” approach might not be objectionable. Unfortunately
they do not, and when the goals conflict—and they inevitably will—it ap-
pears that it is the teens who lose. For example, recall that the early drafts of
PRWORA would have prevented all teens (including victims of statutory
rape) from ever receiving welfare benefits if they gave birth out of wedlock
and did not subsequently marry the father or a man who would adopt the
child.12 This harsh provision would have had unimaginable consequences
on the quality of life of both the teen and her child. While this provision was
eliminated, it remains true that the welfare reform movement as a whole runs
contrary to the notion of increased support for teen parents. (Indeed, welfare
reform has evinced a hostility toward support for any poor or unwed parent.)
The motivating factor behind the movement is to shrink welfare rolls by re-
ducing the number of children born out of wedlock and to teen parents. To
accomplish this, the states are encouraged to provide “disincentives” for
childbearing, which come in the form of reduced, capped, and time-limited
financial support for single parents. The fewer benefits and support systems
that a teen has to help her in the difficult task of single parenting, the worse
off both she and her baby will be.

Nowhere is the conflict between these paradoxical goals more obvious
than in the decisions of several state courts permitting boys who have been
victims of statutory rape to be sued for child support by the older women that
they have impregnated. The courts reason that a child has the right to receive
support from both of its parents, even when one was the victim of statutory
rape, and articulate a public policy argument against allowing such children
to drain the state’s welfare funds. For example, in State ex rel. Hermesmann
v. Seyer, the Kansas Supreme Court held that a thirteen-year-old boy who
was the victim of a statutory rape by his older babysitter had to pay child
support for the offspring that resulted.1s3 In ordering the boy to pay fifty
dollars per month, the court found that, “[t]his State’s interest in requiring
minor parents to support their children overrides the State’s competing inter-
est in protecting juveniles from improvident acts, even when such acts may
include criminal activity on the part of the other parent.”184

181. Jack Doyle, Executive, Monroe County, New York, quofed in Sorensen, supra note 60.

182. See notes 32-35 supra and accompanying text.

183. 847 P.2d 1273 (Kan. 1993).

184. Jd. at 1279. In addition, the court found the boy jointly and severally liable for the $7068
that the state’s Department of Social and Rehabilitative Services had expended on his child since
her birth. See id. at 1275. For a more complete discussion of this case, see John A. Greenbaum,
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Several other state courts have made similar holdings.185 Many of these
decisions are also based on the notion that a consenting participant in sexual
activity—albeit a minor—is not an innocent victim and should not be ex-
cused from responsibility for the consequences. For example, in County of
San Luis Obispo v. Nathaniel J, the California Court of Appeals found that a
fifteen-year-old boy who had been the victim of statutory rape by a thirty-
four-year-old woman, who became pregnant as a result, was obligated to pay
her child support when he reached the age of eighteen.!8 The court specifi-
cally found that Nathaniel should not be excused from the responsibility to
pay child support “because he is not an innocent victim of [the defendant’s]
criminal acts,” and because he was “injured as a result of criminal conduct in
which he willingly participated.”187

Much of the rhetoric surrounding “get tough” statutory rape policies
makes it sound as though the state has a purely benevolent, protective inter-
est in the well-being of teens. As this discussion makes clear, however, the
Government has strong ulterior motives which actually run contrary to this
interest.

B. Use of Statutory Rape Law to Accomplish Other Goals

1. Less invidious—social work, enforcing other laws.

Given the origin of enforcement efforts in welfare reform, it is not sur-
prising that prosecutors’ offices and state legislatures have been given a
mandate similar to that of social services offices—namely to reduce teen
pregnancy and welfare receipt. As a resulf, criminal laws may be used to
address complex social problems that they were not necessarily designed to
combat. These efforts may create an awkward and imperfect “fit” between
the goals of prosecutors and the goals of policymakers. The vast majority of
prosecutors are uncomfortable with the idea that they should be using their

Family Law—Holding a Male Statutory Rape Victim Liable for Child Support, 98 DICK. L. REV.
549 (1994).

185. See, e.g., Schierenbeck v. Minor, 367 P.2d 333 (Colo. 1961) (finding a 16-year-old vic-
tim of statutory rape liable for child support); /n re Parentage of J.S., 550 N.E.2d 257, 258 (Ill. App.
Ct. 1990) (stressing that public policy dictated that the duty of parental support overrides the right
of juveniles to be protected from their own improvident acts); Jevning v. Cichos, 499 N.W.2d. 515,
518 (Minn. Ct. App. 1993) (finding that the child’s interest in receiving support supersedes the
harm the minor father suffers from statutory rape); Weinberg v. Omar E., 482 N.Y.S.2d 540, 541
(App. Div. 1984) (stating that the age of the father does not excuse support obligations); Mercer
County Dep’t of Soc. Serv’s ex rel. Imogene v. Alf M., 589 N.Y.S.2d 288, 290 (Fam. Ct. 1992)
(holding a sixteen-year-old victim of statutory rape legally responsible for child support); In re
Paternity of J.L.H. 441 N.W. 2d 273, 276-77 (Wis. Ct. App. 1989) (holding that, for the purposes of
child support, voluntary sexual intercourse resulted in voluntary parenthood, even though the
child’s father was only 15)a.

186. 57 Cal. Rptr.2d 843 (Ct. App. 1996).

187. Id. at 845.
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offices to reduce teen pregnancy. In a nationwide survey, only four percent
of those surveyed indicated that they saw reducing teen pregnancy as an ap-
propriate goal of statutory rape prosecution.188

In addition, this places a large burden on prosecutors’ offices. Financial
support and resources may be scarce. The “modest suggestion” I outlined in
the previous Part would involve more resources and expertise than most of-
fices can probably spare. Even if prosecutors had the budget and personnel
to implement such a flexible, policy-oriented approach to statutory rape
cases, we would be left wondering whether or not this was a truly efficient
use of law enforcement and judicial resources. Furthermore, the attorneys
must shift their focus from prosecuting crime to engaging in what may look
more like social work.189 It may be the case that attacking a complicated so-
cial issue through prosecution is possible, but, in the process, the prosecu-
tor’s role is altered beyond recognition.

As discussed above, in addition to serving as a mechanism to reduce teen
pregnancy, current enforcement strategies may focus on punishing offenders
for more difficult-to-prosecute crimes by using statutory rape laws. Because
statutory rape is a strict liability, age-based offense, prosecutors already may
view it as an easy way to secure a conviction for a man who has committed
other crimes that are harder to prove. This is particularly common in the area
of forcible rape, where legal requirements and juror attitudes make prose-
cuting cases difficult for attorneys and traumatic for victims.190 Statutory
rape may also be used in lieu of prosecutions for physical abuse and non-
payment of child support. A legal advocate for teen parents characterizes the
situation as follows:

The [clients] who want to go after the guy are usually mad about one of two

things: Either there is domestic violence, and she wants him to be prosecuted

for something, or he is not being responsible in terms of taking care of their

child. I have never had a client complain about something that the [statutory

rape] law was intended to prevent. Usually, everything that the client is mad
about can be covered by other laws—{domestic violence] laws, child support

enforcement, forcible rape laws, etc. . . .. 191
While this approach may make practical sense in the short-term, continually
falling back on statutory rape to compensate for deficiencies in other areas of
criminal enforcement makes it less likely that these deficiencies will be ex-

188. See ABA study, supra note 75, at 26.

189. See, e.g., id. at 25 (quoting a prosecutor who says she has to “engage in a lot of social
work and hand holding” to prosecute statutory rape cases).

190. See notes 100-101 supra and accompanying text.

191. Scott Interview, supra note 88.
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amined and addressed.192 Furthermore, it carries with it more serious risks,
which are explored below.

2. More invidious—discrimination against the already-marginalized.

While it may seem convenient for prosecutors to attack deadbeat dads,
physical abuse, forcible rape, and intergenerational poverty through statutory
rape laws, using the wrong tool to accomplish a desirable social objective is
fraught with danger. If the application of the law is disconnected from the
law’s ostensible purpose, the door is opened for arbitrary and discriminatory
enforcement. The law can be used to scapegoat vulnerable parts of the
population, such as low-income people and minorities.!93 Or it may be used
as a vehicle for a particular prosecutor’s political or social agenda, particu-
larly in the welfare context. A related and disturbing example of this phe-
nomenon occurred recently in Gem County, Idaho. In an attempt to crack
down on teen pregnancy and welfare receipt, Prosecutor Douglas Varie be-
gan charging pregnant, unwed teens who had applied for welfare benefits, for
violating the state’s 1921 “anti-fornication” law.19% The prosecutions were
met with public outcry and intense media attention, but were allowed to
stand nonetheless.195 It is unlikely that many prosecutors will be as blatant in
their anti-welfare biases as Varie. Nevertheless, the welfare rolls may make
it easier for prosecutors to find low-income offenders.196

An early empirical study by Martha Fineman indicating the tendency of
prosecutors to use “anti-cohabitation” laws selectively may be instructive in
this context.197 After surveying prosecutions for violations of Wisconsin’s
seldom-enforced cohabitation law, Fineman notes that the “most prevalent

192. See, e.g., Kitrosser, supra note 96, at 289 (“[T]o place all sexual activity in certain age-
based categories under the statutory umbrella of ‘assault’ or ‘rape’ misses the real issue, because it
fails to isolate, name, and target those instances of sex that are coercive and that should, for that
reason, be subject to criminal punishment.”).

193. See, e.g., ABA STUDY, supra note 75, at 6 (recognizing that statutory rape laws impli-
cate sensitive issues of class and culture); Stephanie Goldberg, Jailbait: Politicians Dust off Old Sex
Laws to Combat Teenage Pregnancy, PLAYBOY, Jan. 1997, at 41 (warning that statutory rape laws
“might be used selectively—to punish minority men” or as a “weapon that [draws] on an old preju-
dice—against unwed teenage mothers living in poverty”).

194. See Quentin Hardy, Pregnant Girls and Boyfriends Get Hauled Into Court; Welfare is
the Real Issue, WALL ST. J., July 8, 1996, at Al

195. See Ellen Goodman, Victims of the War on Sin, BOSTON GLOBE, July 14, 1996, at Op.
Ed. 43 (discussing the case). For an argument that fornication laws serve useful normative purposes
and prevent disease and extramarital pregnancy, see Traci Shallbetter Stratton, Comment, No More
Messing Around: Substantive Due Process Challenges to State Laws Prohibiting Fornication, 73
WASH. L. REV. 767 (1998).

196. See, e.g., ABA STUDY, supra note 75, at 6 (noting that girls who must rely on public so-
cial services are far more likely to have their unlawful relationships reported than girls who can pay
for private services).

197. See Martha L. Fineman, Law and Changing Patterns of Behavior: Sanctions on Non-
Marital Cohabitation, 1981 Wis. L. REV. 275.
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class of prosecutions . . . [involved] those initiated because the district attor-
ney believed that some form of welfare fraud or abuse was occurring.”198
She found that such prosecutions were usually used in two types of situa-
tions: 1) where authorities suspected that a woman receiving welfare was
living with a man who was actually contributing to the household, but whose
income was unreported; and 2) where the statute was used to coerce admis-
sions of paternity when the couple had an illegitimate child.i9 In the latter
instance, Fineman quotes a prosecutor as stating that “he employed the [co-
habitation] statute in order to ‘stop the baby machine’ from producing addi-
tional mouths for the state to feed.”200 Finally, Fineman found that even in
counties where there were no prosecutions for cohabitation, some district
attorneys used threats of prosecution to coerce behaviors such as marriage,
paternity acknowledgment, and acceptance of parental responsibilities.201

One commentator argues that such “[ilnconsistent enforcement under-
mines respect for the rule of law and leads to charges that prejudices based
on race, class, or other inappropriate criteria are driving enforcement deci-
sions.”02 This argument is particularly salient with regard to class, given the
strong anti-welfare motivations behind the current wave of statutory rape
enforcement.203

C. Ironic Results

Ironically, recent research has seriously called into question the feasibil-
ity of using statutory rape laws to address the problem of teen pregnancy.
The early studies, discussed at the beginning of this note, contained shocking
statistics about the age differences between teen mothers and their adult male
partners. However, further analysis revealed that the problem, while wide-
spread, was unlikely to be easily combated by “get tough” policies.

One reason for this lack of effectiveness is the vagueness of the term
“teen.” The early, influential studies included all girls between the ages of
twelve and nineteen in the term “teen.” However, a recent nationwide study
found that nearly two-thirds of all teenagers who have babies are eighteen- or

198. Id. at 289.

199. Seeid. at290-91.

200. Id. at291.

201. See id. at 297 nn.89-91.

202. Michael W. Lynch, Enforcing “Statutory Rape”?, PUB. INTEREST, July 1, 1998, at 3.

203. Nevertheless, at least one state court has concluded that statutory rape is no more subject
to abusive exercise of prosecutorial discretion or discriminatory enforcement practices than any
other crime. See State v. Barlow, 630 A.2d 1299 (Vt. 1993). In fact, the court reasoned, statutory
rape may be even less susceptible to such practices because of the clear-cut nature of the violation,
arguing, “[njothing more than a calendar and the person’s birth certificate are required to determine
the statute’s applicability.” Id. at 1301.
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nineteen-years-old, too old to be covered by any state’s statutory rape law.204
In addition, close to one-quarter (twenty-three percent) of minors who have a
child fathered by an older man are married at the time of the birth—a defense
to statutory rape in every state.205 Finally, the study found that most of the
age differences were small enough that many prosecutors’ offices were likely
to overlook them. For example, nationally only thirteen percent of non-
marital births to girls between the ages of fifteen and nineteen involved girls
aged fifteen to seventeen and men at least four years older.206 Only eight
percent of these births involved girls between fifteen and seventeen and men
at least five years older.20?7 Cases with the truly dramatic age differences
usually occurred when girls were under fifteen—which account for fewer
than three percent of all teenage births.208 When all of these factors are com-
bined, the result is that far fewer teen pregnancies are affected by statutory
rape law than was previously believed.

This new information caused some experts to distance themselves from
the notion that criminal sanctions are a desirable way to fight teen pregnancy.
Michael Males, author of one of the original studies which led to the in-
creased enforcement trend2o, stated forcefully: “We have a small and con-
centrated problem of girls having babies with older men . . . . I think there is
very little sexual predation and very little coercion. I would like to take the
press and horsewhip them for the way they’ve let politicians take the num-
bers and hype it.”210 Laura Lindberg and the co-authors of a later study (dis-
cussed above) conclude that “get tough” policies “are unlikely to be the
magic bullet to reduce rates of adolescent childbearing.”1t It is important to
recognize, however, that this information does not mean that the enforcement
of statutory rape laws will have no effect on teen parents. As noted in the
previous Part, even laws which are seldom enforced can be used as threats,
or selectively used to target marginalized groups. Furthermore, the knowl-
edge that their partners could be prosecuted may still deter teens from seek-
ing social or medical services for fear of detection.212

204. See Lindberg et al., supra note 84, at 63.

205. Seeid. at 65.

206 Seeid at65n.t.

207. Seeid. at65.

208. See id. at 66.

209 Males & Chew, supra note 40.

210. Michael Males, guoted in Tougher Statutory Rape Laws Sought by Politicians,
CHARLESTON GAZETTE & DAILY MAIL, Apr. 6, 1997, at Al4.

211. Lindberg et al., supra note 84, at 66.

212. See, e.g., Donovan, supra note 128, at 33 (quoting several youth service professionals
who express the fear that teens will not seek medical care or other supportive services); ABA
STUDY, supra note 75, at 21 (noting that awareness by girls that their relationships may be reported
may deter them from seeking care related to contraception, prenatal care, and sexually transmitted
diseases).
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D. A More Extreme Proposal

From the previous sections, we can draw a few general conclusions: in
the context of the anti-welfare origins of the “get tough” statutory rape poli-
cies, concern about the exploitation of teens may well give way to concerns
over the public purse; statutory rape laws are susceptible to being used to
accomplish goals (more or less invidious) for which they were not designed;
and statutory rape laws, even if more vigorously enforced, are unlikely to
impact teen pregnancy rates in any significant way.

Thus, I have a second, more extreme proposal for reforming the en-
forcement of statutory rape laws: Eliminate them, at least in their current
form and as they apply to the majority of offenders. Instead, increase the
penalties for and enforcement of the underlying behaviors which we find to
be the real “crimes.” The real “crime” that the welfare-reform-inspired “get
tough” policies seek to punish is fathering a child and then failing to take
responsibility for it. Society is also concerned about preventing relationships
which are abusive, exploitative, and coercive for teens, such as those in-
volving forcible rape, “chemical” rape (when a man provides a girl with
drugs or alcohol in order to obtain sex), and physical abuse, or where the
man is in a position of authority over the girl. These are the culpable be-
haviors that make most teen-adult sexual relationships of such concern. But
each and every one of these culpable behaviors is already illegal, and so can
be addressed through improving the enforcement of existing laws.

I propose making the fact that the victim is a minor an aggravating factor
in the underlying offense, resulting in increased penalties.212 For example,
the fact that the girl is a minor in a domestic violence or rape case should
result in a large sentencing enhancement. The fact that the girl is a minor
should cause the state to increase the child support that the man must pay, at
least until the girl reaches the age of majority (or even afterward, to reflect
the impact that teen pregnancy may have had on her ability to complete
school and get a good job).

States should still be able to create categorical prohibitions on specific
types of sexual relationships. For example, legislatures could still define a
cut-off age somewhere in the early teens (for instance, age fourteen) below

213. Another commentator has proposed a similar approach, recommending that legislatures
lower the punishment for statutory rape “to a fairly minimal level.” Britton Guerrina, Comment,
Mitigating Punishment for Statutory Rape, 65 U. CHI. L. REV. 1251, 1274 (1998). They can then
specify aggravating factors such as abusive behavior, large age differences between the victim and
the offender, and whether the offender has a prior history of committing sex offenses, which courts
can use to increase the penalty in order to correspond with the offender’s “relative dangerousness
and culpability.” Id. However, as this note has argued, convictions may still have corollary nega-
tive consequences, impede the man’s ability to provide for the family, and interfere with the cou-
ple’s privacy and parenting rights, regardless of the leniency of the sentence.

HeinOnline -- 52 Stan. L. Rev. 506 1999-2000



Jan. 2000] STATUTORY RAPE LAW 507

which sexual activity counts as child abuse. States could also define a list of
individuals in teens’ lives—such as teachers, coaches, doctors, and camp
counselors—who are always prohibited from engaging in sex with them due
to the potential for coercion and improper use of authority. Recognizing that
the potential for coercion and exploitation increases as the difference in ages
between the parties increases, states could even prohibit sex between minors
and adults who are more than a certain number of years (for instance, ten
years) older than they are.

Given all the relationships that the law would still reach under this pro-
posal, it is important to point out exactly the type of relationship that would
not be covered: non-abusive, consensual relationships between teens (over
age thirteen) and young adults who are themselves in their teens and early
twenties (i.e., not more than ten years older), and who are not in positions of
authority over the teen. While this sounds like a narrow category of relation-
ships, it in fact accounts for the majority of relationships currently classified
and prosecuted as statutory rape today.

This approach has many advantages. Unlike the current regime, which
sweeps in consensual and supportive relationships, this approach targets ex-
ploitative and dangerous relationships. It is far less susceptible to arbitrary
or discriminatory application because its application is congruent with its
purpose—to prevent the abuse of teens by adults. Finally, such a focus may
result in the strengthening and improvement of the laws and enforcement
mechanisms surrounding forcible rape, domestic violence, and nonpayment
of child support, which have too often been ignored when a statutory rape
charge can be made. While this proposal may not be a very effective tool in
reducing teen pregnancy, the existing system does not appear to be effective
either. Of course, this framework still leaves open the possibility of relation-
ships which society will find morally repugnant—for example, a naive fif-
teen-year-old and her selfish, twenty-three-year-old boyfriend. However, we
are likely to find such relationships repugnant because we assume the girl is
being coerced, or because she will be left with a baby and no one to help her
care for it. If she is, then the existing laws should be used to punish him,
with an “age-enhancement” that expresses society’s particular disapproval of
such conduct as directed toward minors.

I do not reach this proposal lightly. I recognize that it diverges from the
purpose of statutory rape law, which is to punish sex between minors and
adults, regardless of pregnancy or the quality of their relationship. It is also
true that this approach may ultimately discount the deleterious consequences
that even non-abusive, consensual sexual relationships with adults can have
for teens. Naturally, in an ideal world, fewer teens would be having sex and
finding themselves pregnant, regardless of the age of their partners. How-
ever, it is one thing to recognize teen pregnancy and sexual involvement with
older men as a serious issue worthy of attention, and quite another to address
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this issue by making all such relationships serious crimes. This proposal
may find use as an example of an alternative paradigm for dealing with the
problem of statutory rape, one which takes an instrumental and analytical—
rather than a purely normative—approach.

CONCLUSION

The low-income parenting teen is in an extremely difficult position. At
the very least, she will probably need financial assistance, emotional support,
and help completing school. At the most, she may need long-term child-
care, parenting support, or housing. Turning to statutory rape law as a way
to prevent the relationships that cause the pregnancies is an appealing solu-
tion for many people on both sides of the political aisle. But simplistic solu-
tions to complex problems always call for scrutiny.

Harsh statutory rape laws and their aggressive enforcement deprive some
teens of both a source of possible support and the ability to make meaningful
decisions about their families and their futures. The current system may not
be able to determine when intervention is appropriate and when it is not.
State legislatures have the political incentive to come up with stricter laws
and harsher penalties, so that they can win federal dollars and appear to be
“solving” the teen pregnancy problem. In short, turning this area over to the
criminal justice system rather than social services carries attendant risks.
The response may be overly punitive, less appropriate to individual needs
and situations, and less targeted to the more intractable issues of teen preg-
nancy and poverty.

Teen parents occupy a central position in many of today’s most conten-
tious policy debates, yet they have almost no political power. Congress and
the pundits have multiple avenues for expressing their disapproval and dis-
gust, and imposing their policies for change. Teen parents, whom these poli-
cies most directly affect, have almost none. The issue is too important to be
lost in the emotional, partisan fray of welfare politics. It would be beneficial
to all of those involved—the teens whom these policies impact, as well as the
policy makers who want their policies to be effective—if we could take a
step back from the rancorous debate and take a hard, unbiased look at how
“get tough” statutory rape policies will actually affect the lives of teen par-
ents.
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