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RPM create (or maintain) market power.132 Thus, less benefit results
from a rule automatically condemning instances of RPM initiated by a
single, dominant retailer.'

Moreover, any such rule could be easily evaded and would likely
lead to even more restrictive distribution policies. Under the BRU
approach, if a dominant dealer demands (and the manufacturer
agrees to) a policy forbidding other dealers from selling the
manufacturer's product below a certain price level, the policy is
automatically illegal. If, however, the dealer were to demand that the
manufacturer refuse altogether to sell its products through other
retailers-i.e., that the dealer be named the exclusive distributor-
that arrangement would not be automatically illegal. Indeed,
exclusive distributorships are presumptively legal, for they may
encourage demand-enhancing services by protecting the exclusive
distributor from free-riding by low-service rivals.'- An arrangement
in which the dominant dealer prevents other retailers from selling the
manufacturer's product on any terms-i.e., an exclusive distributorship
-is necessarily more restrictive than a policy permitting other dealers
but precluding them from selling below a fixed price level. It
therefore makes little sense to ban the less restrictive practice, and if
courts were to follow the BRU rule, dominant dealers would likely
just demand exclusive distributorships, which are easy to defend,
rather than less restrictive RPM policies.

132 See supra notes 58-59 and accompanying text and infra notes 182-84
and accompanying text.

' Cf. Dennis Carlton & Kenneth Heyer, Extraction Versus Extension: The
Basis for Formulating Antitrust Policy Toward Single-Firm Conduct, GCP: THE

ONLINE MAGAZINE FOR COMPETITION POLICY (Nov. 1, 2008), https://www
.competitionpolicyinternational.com/extraction-vs-extension-the-basis-for-
formulating-antitrust-policy-towards-single-firm-conduct (arguing that
antitrust law should police single firm behavior that extends monopoly
power but not that involving merely the extraction of surplus using existing,
legitimately attained monopoly power).

' See, e.g., E&L Consulting, Ltd. v. Doman Indus., Ltd., 472 F.3d 23, 30
(2nd Cir. 2006) (observing that exclusive distributorships are presumptively
legal because a monopolist manufacturer "would prefer multiple competing
buyers unless an exclusive distributorship arrangement provides other
benefits in the way of, for example, product promotion or distribution").
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C. Focusing on the potential for free-riding

A third proposed approach for evaluating RPM would focus on
whether the covered product is one sold with retailer services that are
susceptible to free-riding by other retailers. The influential Antitrust
Law treatise sets forth one version of this approach.' 5 Under its
proposal, a plaintiff challenging an instance of RPM could establish
its prima facie case by proving at least one of eight sets of facts.'" If

135 8 AREEDA & HOVENKAMP, supra note 19, 1633, at 328-29. The Antitrust
Law treatise is so extensively relied on by antitrust lawyers and judges that U.S.
Supreme Court Justice Stephen Breyer once remarked that most lawyers would
prefer to have on their side "two paragraphs of Areeda on antitrust than four
Courts of Appeals and three Supreme Court Justices." Langdell's West Wing
Renamed in Honor of Areeda, HARV. GAZETTE, Apr. 25, 1996, available at
http://www.news.harvard.edu/gazette/1996/04.25 /LangdellsWestWi.html.

13 The eight possible sets of facts that would establish a plaintiff's prima
facie case under the Antitrust Law approach are:

1. The manufacturer's market is concentrated (HHI > 1200), and RPM
arrangements or their equivalent cover a substantial portion of
total sales (at least fifteen percent). 8 AREEDA & HOVENKAMP, supra
note 19, 1633cl(A), at 330;

2. The dealer market is concentrated (HHI > 1200). Id. 11 1633cl(B), at
331. (The treatise deems a retailer market concentrated if the HHI
exceeds 1200. See id. I 1633cl(A), at 330.);

3. RPM arrangements or their equivalent are widespread throughout
the product market, covering at least fifty percent of sales. Id. I
1633cl (C), at 331;

4. The RPM arrangement was dealer-initiated, meaning that it was
adopted after "demand by dealers acting collectively" (defined as
two or more dealers acting in concert or an association of dealers)
or a "request by a 'dominant dealer' " (defined as one that
accounts for thirty percent of the manufacturer's local or total sales
of a brand-local when restraint is employed only in that dealer's
locality). Id. 1633cl(D), at 331;

5. The RPM arrangement covers a powerful brand, meaning that the
manufacturer's brand comprises at least thirty percent of total
sales in the product market. Id. 1633cl(E), at 331;

6. There is a dominant dealer responsible for at least thirty percent of
the manufacturer's sales within the area covered by the restraint.
Id. 1633cl(F), at 331;

HeinOnline  -- 55 Antitrust Bull. 206 2010



A DECISION-THEORETIC RULE OF REASON : 207

the plaintiff made any of seven of those prima facie showings, the
defendant would have the opportunity to rebut the presumption of
illegality.' One of the eight possible showings, however, would create
an irrebuttable presumption of illegality. That showing is that the
covered product is homogeneous so that there is an "obvious
absence" of any need for special promotional efforts by retailers
because the product is not that different from competing brands.'-

Professor Marina Lao has similarly focused on free-riding
potential in recommending what she calls a "very sensible approach
that could be used in RPM rule of reason cases, post-Leegin":

Courts could first see if there is a credible procompetitive justification for
the resale price maintenance. Specifically, is there an apparent substantial
free rider problem that is being addressed by the vertical price-fixing? Is
the producer a new entrant to the market, introducing a new product, or
expanding into a new regional market? If no valid free riding claim or
procompetitive justification is apparent, then the existence of a private
restraint limiting intrabrand price competition (RPM) should be suffi-
ciently suspect to warrant condemnation."

Because the use of RPM to facilitate entry is ultimately an effort to
avoid free-riding (i.e., by later-appointed dealers who capture the
benefits of pioneer dealers' brand-promotion efforts),' Professor
Lao's proposed approach focuses entirely on free-riding potential.

7. The manufacturer imposes the RPM arrangement selectively (in
only one or a few geographic markets). Id. 1633cl(G), at 331; or

8. The covered product is homogeneous so that there is an "obvious
absence" of any need for special promotional efforts by retailers
because the product is not that different from competing brands.
Id. 1 1633cl(H), at 331-32.

137 To rebut the presumption of illegality, the defendant would have to
show that: (1) it has a legitimate business problem; (2) the problem "is
significant in the sense of being nontrivial"; (3) the RPM "is reasonably
connected to [the problem's] solution"; and (4) "any less restrictive alternative
suggested by the challenger is significantly less effective or significantly more
costly." Id. 1633e3(B), at 338.

13 Id. 91 1633cl (H), at 331-32; 1 1633e3(A), at 338.

' Lao, supra note 16, at 215-16.

' See supra notes 45-46 and accompanying text.

HeinOnline  -- 55 Antitrust Bull. 207 2010



208 : THE ANTITRUST BULLETIN: Vol. 55, No. 1/Spring 2010

The primary problem with any approach focusing exclusively on
whether the RPM is applied in a context in which free-riding may be
a problem is that it ignores the substantial procompetitive benefits
RPM may provide even absent the potential for free-riding. As
explained above, many demand-enhancing retailer services that are
not susceptible to free-riding are difficult to secure contractually
because of the challenges involved in specifying desired services ex
ante, monitoring performance along multiple service dimensions, and
enforcing retail service contracts."' RPM may provide manufacturers
with an efficient means of motivating such services.14 2 By coupling
RPM's guaranteed profit margin with a liberal right of termination,
manufacturers may motivate retailers to provide all sorts of demand-
enhancing services-e.g., longer store hours, prestigious store
locations, convenient parking, more enthusiastic and better-trained
employees, and favorable shelf-space-that might otherwise be
difficult to secure. If the legal rule were to focus exclusively on
whether an instance of RPM addresses potential free-riding, it could
condemn, and would therefore tend to chill, an efficient means of
securing such services.

Advocates of stringent RPM regulation maintain that dealers have
an independent incentive, apart from RPM, to provide any "non-free-
rideable" demand-enhancing services and that courts therefore need
not worry about chilling RPM in the absence of free-riding potential.
Professor Lao, for example, writes that:

1' See supra notes 40-45 and accompanying text.

142 As the Leegin Court explained:

Resale price maintenance can also increase interbrand competition
by encouraging retailer services that would not be provided even
absent free riding. It may be difficult and inefficient for a manufac-
turer to make and enforce a contract with a retailer specifying the
different services the retailer must perform. Offering the retailer a
guaranteed margin and threatening termination if it does not live
up to expectations may be the most efficient way to expand the
manufacturer's market share by inducing the retailer's perform-
ance and allowing it to use its own initiative and experience in pro-
viding valuable services.

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 127 S. Ct. 2705, 2716 (2007).
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As long as free riding is not a likely risk, then, in a free market, we would
expect dealers to voluntarily invest to provide the enhancements truly val-
ued by consumers, without the need for RPM. Prospective buyers who
attribute substantial value to a pleasant shopping experience would pre-
sumably be willing to pay a higher price for the product in order to enjoy
the added value. And, dealers can be expected to compete for sales by
providing the enhanced value these consumers desire, as efficiently as
possible.143

In his Leegin dissent, Justice Breyer expressed similar skepticism
about RPM's role in securing demand-enhancing services that are
not susceptible to free-riding. Responding to "the majority's claim
that 'even absent free riding,' resale price maintenance 'may be the
most efficient way to expand the manufacturer's market share by
inducing the retailer's performance and allowing it to use its own
initiative and experience in providing valuable services,"'" Justice
Breyer wrote:

I do not understand how, in the absence of free-riding (and assuming
competitiveness), an established producer would need resale price main-
tenance. Why, on these assumptions, would a dealer not "expand" its
"market share" as best that dealer sees fit, obtaining appropriate payment
from consumers in the process?"'

In a recent submission made in connection with an FTC hearing
on RPM,4 6 economist Benjamin Klein answered Justice Breyer's
question. Professor Klein demonstrated that RPM may be necessary
to motivate the optimal level of demand-enhancing retailer services,
despite retailers' independent incentive to attract business, because
manufacturers and their dealers often have divergent incentives with
respect to such services. Quite often, Professor Klein explained, a
manufacturer stands to gain more from its dealers' promotional
efforts than do the dealers themselves."' In such cases, a strategy
combining RPM with a liberal right of termination may efficiently

' Lao, supra note 16, at 203.
44 Leegin, 127 S. Ct. at 2733 (Breyer, J., dissenting) (quoting Leegin, 127 S.

Ct. at 2716).

1' Leegin, 127 S. Ct. at 2733 (Breyer, J., dissenting).

146 Klein, supra note 41.

147 Id. at 441-44.
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motivate dealers to provide demand-enhancing services they
otherwise would not provide."1

A number of commonly existing economic conditions create the
sort of incentive divergence that warrants RPM. First, manufacturers
frequently enjoy a larger per-unit profit margin than do their
retailers."' Because manufacturers' products tend to be more highly
differentiated than the services retailers provide, and because the
ability to charge prices in excess of one's costs is a function of the
uniqueness of whatever one is providing, manufacturers will
generally earn higher per-unit profits on their products than will the
retailers who resell those products. Accordingly, a manufacturer
stands to gain more from each incremental sale of its product than do
its retailers, and it may therefore need a way to give its retailers an
extra incentive to promote its products. By providing retailers with a
guaranteed profit margin, RPM may provide that extra incentive.

Moreover, many manufacturer-specific promotional efforts by a
retailer fail to enhance the overall attractiveness of the retailer itself (i.e.,
the promotional efforts do not have "inter-retailer demand effects")."s
While some retailer promotional efforts, such as convenient free
parking or extended store hours, provide competitive advantages to
both the manufacturers whose products are carried by the retailer and
the retailer itself, other retailer promotional efforts, such as prominent
placement of the manufacturer's product within the "impulse buy"
section of the retailer's store, benefit only the manufacturer and do not
significantly enhance demand for the retailer's services over those of its
competitors."' Absent some nudge from the manufacturer, retailers will
not be adequately motivated to perform an optimal level of those sorts
of services. RPM can provide the needed nudge.

In addition, manufacturer-specific retailer promotional efforts
may cannibalize a multibrand retailer's sales of other brands.152 Many

148 Id. at 449-60.
149 Id. at 446.

1" Id. at 447-48.
151 See id.

152 Id. at 448.
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retailer services that would promote a manufacturer's brand of a
product may reduce the retailer's sales of competing brands of the
same product and may therefore provide little, if any, net benefit to
the retailer. Granting favorable shelf space to one brand, for example,
may require moving a competing brand to less attractive shelf space,
thereby reducing sales of that less-favored brand. A manufacturer
may induce its retailers to provide it with potentially "cannibalizing"
promotional services by employing RPM to guarantee the retailer a
higher markup on sales of the manufacturer's brand.

Taken together, these various sources of divergence" provide many
manufacturers with an incentive to adopt some sort of RPM policy, even
when the product at issue is not one that is sold along with services that
are susceptible to free-riding. The RPM policies manufacturers adopt to
address incentive divergence enhance the manufacturers' overall output
and should thus be assumed to be procompetitive. Accordingly, any

153 For more detailed treatment of the various sources of divergence
between manufacturers' and retailers' incentives, see Benjamin Klein &
Joshua Wright, The Economics of Slotting Contracts, 50 J.L. & ECON. 421 (2007).

154 Some have argued that the mere fact that RPM enhances market
output does not mean it is procompetitive, for RPM-induced retailer services,
which enhance total sales by motivating marginal consumers to purchase the
product at issue, may not be valued by inframarginal consumers, who will face
an incremental price increase that is not offset by services that enhance the
value they receive from the purchase. See Comanor, supra note 1. But this sort
of dynamic is common in highly competitive markets, where all consumers
pay for output-enhancing services (e.g., advertising) that disproportionately
benefit marginal consumers. As Benjamin Klein recently explained:

Some consumers are likely to gain and other consumers likely to lose
from most marketing practices adopted by competitive firms. For
example, many competitive retailers provide free services, such as free
delivery [or sales assistance], that are not consumed by all customers....
One customer may try on twenty different pairs of shoes over an
hour-long period before making a purchase while another customer
purchases the same pair of shoes in five minutes without trying on
any shoes. The fact that retailer provision of free sales assistance may
increase retail prices without any offsetting benefit to inframarginal
consumers who do not demand the assistance does not mean that we
should prohibit retailers from supplying such services ....

Klein, supra note 41, at 463.
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approach that automatically condemns RPM on products that are not
sold along with services that are susceptible to free-riding would be
overly prohibitory.

D. Mechanically applying the Leegin factors

A fourth approach for evaluating RPM, the approach apparently
favored by the FTC,' would deem any instance of RPM
presumptively illegal unless the defendant proved: (1) that RPM is
not used by manufacturers collectively comprising a significant share
of the relevant product market; (2) that the manufacturer, not its
dealers, initiated the RPM; and (3) that there is no dominant
manufacturer or dealer with market power." These are three factors
the Leegin Court emphasized as relevant to the question of whether a
particular instance of RPM is pro- or anticompetitive,"' and the FTC
reasoned that the defendant should have the burden of proving the
nonexistence of each. If the defendant did so, its RPM would be
presumed legal for the time being (though subsequent challenges to
the RPM could burden the defendant with having to establish
continued absence of the Leegin factors).' If, however, the defendant
failed to prove the absence of any of the Leegin factors, then its
RPM would be found illegal unless the defendant proved that the
RPM enhanced its total sales relative to what they otherwise would
have been."9

1 The FTC adopted the approach described in the text below in its
ruling on women's footwear manufacturer Nine West's petition for
modification of a 2000 consent order prohibiting it from engaging in resale
price maintenance. See Nine West Order, supra note 16.

156 Id. at 14.

1 See Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 127 S. Ct. 2705,
2719 (2007).

158 Notably, the Commission required Nine West to file regular reports
showing that the Leegin factors remain absent and that its use of RPM
continues to benefit consumers. See Nine West Order, supra note 155, at 17-18.

159 Id. at 15-16 ("If we were to conclude that Nine West runs afoul of the
Leegin factors and raises competitive concern, Nine West could also meet its
burden by demonstrating that its use of resale price maintenance is
procompetitive.").

HeinOnline  -- 55 Antitrust Bull. 212 2010



A DECISION-THEORETIC RULE OF REASON : 213

While the FTC's approach plays lip service to some of the analysis
in the Leegin decision, it is troubling from a decision-theoretic
perspective and does not follow Leegin's directive "to make the rule of
reason a fair and efficient way to prohibit anticompetitive restraints
and to promote procompetitive ones."" Recall that decision theory
calls for RPM, which is more often than not procompetitive, to be
evaluated under a rule that acquits more frequently than it convicts.'6 '
The FTC's proposed approach, by contrast, would likely result in
conviction more often than acquittal because both the showing
required to avoid a presumption of illegality and the showing
required to rebut that presumption are difficult to make.

To establish an absence of the first Leegin factor, a defendant would
initially have to establish the relevant manufacturer market, always a
difficult task." The defendant would then have to produce data on the

16 Leegin, 127 S. Ct. at 2720.
161 See supra notes 27-86 and accompanying text.
162 See, e.g., MILTON HANDLER ET AL., TRADE REGULATION: CASES AND

MATERIALS 210 (4th ed. 1997) ("In theory and practice, relevant market
definition is as difficult an undertaking as any in antitrust."). In the Nine West
case, for example, the FTC required the defendant to provide answers to the
following difficult questions about market contours and entry barriers in
order to establish the market in which it participates:

Please break out, if possible, Nine West's approximate market
shares in identifiable segments of the overall market, e.g., dress
shoes, casual shoes, walking/light exercise shoes, sandals, etc.
Also, state any arguments or evidence about why these lines are or
are not antitrust markets.

How difficult is it for a new manufacturer/distributor of
women's shoes to develop a brand, i.e., how long does it take, how
costly is it to get shelf space in retail locations, does it matter if the
distributor has other shoes or is a new entrant, how much cost is
involved in brand development, e.g., market studies, advertising,
etc., do brand entry conditions vary by type of shoe, e.g., easier to
enter with a sandal than a dress shoe?

Letter from Ronald S. Rolfe, Cravath, Swaine & Moore, Counsel to Nine West
Group, Inc., to Eric D. Rohick, Federal Trade Commission (Mar. 26, 2008), In
re Nine West Group, Inc., No. C-3937, available at http://www.ftc.gov/os
/caselist/9810386/080326ninewestadditionalinfoltr.pdf.
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use of RPM by other manufacturers in that market and on the market
shares of those manufacturers. To establish an absence of the second
Leegin factor, the defendant would have to prove that the manufacturer,
not its dealers, initiated the RPM. That showing would be difficult to
make if there was any evidence that high-service dealers had complained
about their low-service, presumably cheaper, rivals. Those dealer
complaints, which may simply have alerted the defendant to the need to
control dealer quality by reducing price competition" (and, as explained
above, are perfectly consistent with procompetitive uses of RPM)'"
would suggest that dealers were the impetus for the restraint. Finally, to
establish the third Leegin factor, a manufacturer defendant would have to
prove its own lack of market power and the absence of market power on
the part of each of its dealers. The latter showing would presumably
require the defendant to establish a second (dealer) market. If the
defendant failed to make any of these showings, then it would have to
prove (1) that its RPM actually increased output relative to what it would
have been absent the pricing policy, and (2) that no less restrictive means
could have achieved a similar output enhancement. For reasons
explained above,'6a both showings would be quite difficult to make.

Thus, under the FTC's preferred evaluative approach, defendants
are likely to lose, and RPM challenges are likely to succeed. Such an
outcome is contrary to decision theory's prescription.

IV. A DECISION-THEORETIC APPROACH

Unlike each of the evaluative approaches discussed in part III, a
burden-shiffing regime tilted slightly in the defendant's favor would
minimize the sum of error costs from false acquittals and false
convictions, while keeping decision costs in check.'" Under a decision-

16 See Monsanto Co. v. Spray-Rite Serv. Co., 465 U.S. 752, 762-63 (1984)
(observing that manufacturers who respond to dealer complaints about price-
cutting dealers may be motivated by a concern to preserve or enhance dealer
services, not a desire to assist the complaining dealers).

164 See supra notes 123-24 and accompanying text.

165 See supra notes 104-06 and accompanying text.

166I originally set forth this sort of decision-theoretic approach in
Lambert, supra note 13, at 1997-2003.
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theoretic approach, a plaintiff challenging an instance of RPM would
bear the initial burden either (1) to produce direct evidence of
competitive harm by showing that the challenged instance of RPM
had caused a reduction in output, or (2) to produce circumstantial
evidence of competitive harm by showing that the prerequisites to
such harm are satisfied. Once the plaintiff made such a showing, the
defendant could avoid liability only by showing that the plaintiff had
failed to discharge its initial proof burden or by offering an affirmative
defense consisting of a showing that the challenged practice is, in fact,
procompetitive. If the defendant made such an affirmative defense, the
plaintiff could prevail only if it established that the procompetitive
benefits claimed by the defendant were likely illusory.

The remainder of this part fleshes out the details of the proposed
liability regime-including the plaintiff's prima facie case, the
defendant's rebuttal opportunity, and the responses available to the
challenger-and briefly analyzes the proposed approach in light of
decision theory's prescriptions.

A. The proposed liability regime

1. PLAINTIFF'S PRIMA FACIE CASE Because most instances of
minimum RPM are procompetitive'67 and the harms from a false
conviction are likely to exceed those from a false acquittal," the party
challenging an instance of RPM should bear the initial burden to
produce evidence that the challenged practice is likely to be output-
reducing. The challenger could take either a "direct" or a
"circumstantial" approach to discharging that burden.

(a) Direct approach Under the direct approach, the plaintiff would
have to produce evidence that the RPM at issue had, in fact, reduced
the manufacturer's output of the relevant product relative to what it
would have been absent the price restraint.'9 For example, the

167 See supra notes 27-84 and accompanying text.

' See supra notes 85-86 and accompanying text.

169 Judge Posner has advocated this direct approach to determining
whether a vertical restraint is anticompetitive. See Posner, supra note 10, at 21;
Richard Posner, The Rule of Reason and the Economic Approach: Reflections on the
Sylvania Decision, 45 U. CHI. L. REV. 1, 18-19 (1977).
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plaintiff could show (1) that the manufacturer's output declined
following imposition of RPM, and (2) that the decline cannot be
explained by other factors (such as an economy-wide recession or the
introduction of a competing product). Given the difficulty of the latter
showing, which would be an indispensable part of a plaintiff's direct
prima facie case,"o most plaintiffs would likely opt to discharge their
initial proof burden circumstantially.

(b) Circumstantial approach Under the circumstantial approach, the

plaintiff would initially have to show that anticompetitive harm could
stem from the challenged RPM. This would require the plaintiff to
establish the preconditions for at least one of the four types of
anticompetitive harm that theoretically may result from RPM--dealer
collusion, manufacturer collusion, maintenance or enhancement of a
dominant dealer's market power, or anticompetitive foreclosure from
a manufacturing market."'

DEALER COLLUSION. RPM can be used to enhance dealer collusion
only if dealers seek RPM as a cartel facilitator and the manufacturer,
which generally benefits from the lowest possible dealer margins,
complies with their demand.1 7 2 Thus, in order to establish a
circumstantial prima face case on a dealer collusion theory, a plaintiff
would have to prove both that dealers would be likely to seek RPM
for collusive purposes and that the manufacturer would be inclined to
honor their request. To establish dealer interest in RPM as a cartel

170 See Posner, supra note 10, at 21 (noting that this method "requires
controlling for effects on the firm's output of exogenous factors, that is, those
unrelated to the challenged practice itself," and observing that the statistical
methods involved "are not foolproof in application, nor are they easy for
judges and juries to understand").

171 Herbert Hovenkamp, co-author of the Antitrust Law treatise whose
proposed evaluative approach is analyzed supra notes 135-38 and accompanying
text, has elsewhere suggested the sort of circumstantial approach proposed
here. See HOVENKAMP, supra note 50, § 11.7d, at 493-95. The latter approach
involves a more stringent prima facie case than that set forth in the Antitrust
Law treatise. Compare 8 AREEDA & HOVENKAMP, supra note 19, 1 1633, at
328-39 with HOVENKAMP, supra note 50, § 11.7d, at 493-95.

172 See generally HOVENKAMP, supra note 50, § 11.2, at 449-51 (explaining
that dealers must seek, and manufacturers must consent to, RPM if it is to be
used to facilitate dealer collusion).
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facilitator, the plaintiff would have to show that:

1. the dealer market is susceptible to cartelization because (a) it is rel-
atively concentrated and (b) there are substantial entry barriers"';
and

2. either (a) the manufacturer has market power in the market for the
price-restrained product or (b) RPM is common among manufac-
turers of that product."

To establish manufacturer willingness to comply with a dealer

demand for RPM that merely raises retail margins without enhancing

overall sales of the manufacturer's product,"' the plaintiff must prove

that it would be difficult for the manufacturer to resist such demand.

Accordingly, the plaintiff would have to show that:

1. the dealer or group of dealers seeking RPM comprises a substantial
proportion of reasonably available marketing outlets1 76 ; and

2. forward integration into the dealer market would be impracticable
for the manufacturer. 7 7

1" These showings are required because dealers presumably would not
seek RPM to facilitate collusion in a market that is not susceptible to
cartelization.

74 One of these showings is required because dealers will not seek to
raise consumer prices through the imposition of RPM if such higher prices
are likely to drive consumers to competing brands of the product at issue.

1" Such RPM would reduce the manufacturer's sales without increasing
its per-unit profit and would therefore lower the manufacturer's overall
profits.

176 If the dealers demanding imposition of RPM do not collectively
comprise a substantial proportion of reasonably available marketing outlets,
the manufacturer asked to impose output-reducing RPM would likely resist
that demand. If the requesting dealers dropped the manufacturer's products,
the manufacturer would be able to make up for those dealers' lost sales by
increasing its sales through other dealers. Thus, the demanding dealers
would have little leverage to demand imposition of RPM.

1" A manufacturer that could easily integrate forward into retailing
would not be easily coerced by dealer demands to impose RPM. One
situation in which forward integration into retailing is likely to be
impracticable is when the manufacturer's product is not amenable to single-
product distribution and is more likely to be purchased from a multiproduct
retailer. See HOVENKAMP, supra note 50, § 11.2b, at 451.
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Absent all four showings, a plaintiff cannot establish a
substantial possibility that the challenged RPM could facilitate dealer
collusion.

MANUFACTURER COLLUSION. Any attempt by manufacturers to
impose RPM to facilitate a manufacturer cartel would be irrational
unless the market in which they participate is capable of being
cartelized. Moreover, RPM cannot serve as an effective facilitator
of manufacturer collusion unless it is utilized by manufacturers
collectively representing the bulk of the market being cartelized.
Accordingly, a plaintiff seeking to state a circumstantial prima
facie case based on a manufacturer collusion theory should have to
show that:

1. the manufacturer market is concentrated";

2. the product upon which RPM is imposed is relatively fungible";

3. there are substantial entry barriers into the manufacturer's
market"o; and

4. the use of RPM is widespread among manufacturers of the
product."'

178 Markets containing numerous nonfringe sellers are difficult to
cartelize. See POSNER, supra note 54, at 66 ("Some degree of concentration thus
appears to be a necessary condition of successful collusion in markets subject
to the Sherman Act.").

179 Because of the need to adjust consumer prices to account for
differences in features and quality, it is difficult to fix prices on nonfungible
products. See id. at 75 ("The less standardized (more customized) a product is,
... the more difficult it will be for the sellers of the product to collude
effectively. The heterogeneity of the product will make it impossible for the
sellers to agree upon a single price for all orders.").

180 Because supracompetitive prices attract entry that can render a price-
fixing scheme unprofitable, price-fixing is difficult in markets with low entry
barriers. See id. at 72-75.

181 In order for RPM to substantially facilitate a manufacturer cartel by
either dissuading cartel participants from cheating or making their cheating
more visible, it must be in widespread use among the colluders. See
HOVENKAMP, supra note 50, § 11.2b2, at 453 ("The manufacturers' cartel will
work, however, only if its members collectively control enough of the market
to wield monopoly power.").
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MAINTENANCE OR ENHANCEMENT OF A DOMINANT DEALER'S MARKET POWER.

In order for RPM to serve as an exclusionary device for enhancing or
maintaining a dominant dealer's market power, such a dealer must

exercise its market power to induce manufacturers to impose RPM

policies on so many brands that more efficient competing dealers are

prevented from becoming established in the relevant dealer market.

Thus, a plaintiff seeking to establish a circumstantial prima facie case

of anticompetitive exclusion from the dealer market should be

required to demonstrate that:

1. a dealer initiated the RPM at issuel8 2
;

2. the initiating dealer had market power, which requires (a) that the
dealer control a substantial percentage of available marketing out-
lets, (b) that there be significant barriers to entry into the relevant
retail market, and (c) that forward integration by the manufacturer
into product distribution be impracticable"'; and

3. the brands upon which the dominant retailer procures RPM com-
prise a significant portion of sales within the relevant retail market,

182 A manufacturer would be unlikely to initiate RPM that enhanced or
maintained dealer market power unless such RPM generated dealer services
that enhanced overall output by more than the increase in dealer power
reduced it (in which case the RPM would be procompetitive). Thus,
manufacturer initiation of RPM is inconsistent with this theory of
anticompetitive harm.

m As explained supra notes 123-30 and accompanying text, a dealer's
initiation of RPM may be procompetitive when, for example, the dealer
complains to a manufacturer about other dealers' free-riding on services and
certifications and the manufacturer responds by implementing price
restraints. Thus, a plaintiff seeking to establish the theory of anticompetitive
harm discussed here must prove more than the simple fact that a dealer
initiated the RPM at issue. To weed out instances in which the manufacturer
imposed RPM because its incentives were aligned with those of the initiating
dealer (e.g., both sought to avoid free-riding), the plaintiff should be required
to show that the initiating dealer at least had the power to induce the
manufacturer to act contrary to its economic interest (i.e., to impose RPM that
would reduce total retail sales). Unless the initiating dealer controlled a
substantial percentage of available marketing outlets, barriers to entry into
the retail market were significant, and forward integration by the
manufacturer into product distribution was impracticable, the dealer would
not have such power.
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so that more efficient competing retailers are unable to gain a
foothold in the retail market.'"

ANTICOMPETITIVE FORECLOSURE FROM A MANUFACTURING MARKET. The
theory that RPM may cause anticompetitive foreclosure assumes that
the manufacturer imposes RPM, thereby guaranteeing a minimum
retail mark-up on its brand, as an inducement to its retailers not to
carry rival brands of the product at issue. In order to make out a
prima facie case for liability on a foreclosure theory, a plaintiff
challenging an instance of RPM should therefore have to prove that:

1. the RPM at issue is likely to induce such discrimination against
other brands; and

2. the retailers subject to RPM on the defendant's brand constitute a
substantial percentage of the available marketing outlets for the
product at issue.'

The challenger could establish the first prong by showing that the
manufacturer requires exclusive dealing in exchange for the RPM.
Alternatively, it could do so by showing that dealers carrying the
defendant's price-restrained brand generally do not carry other
brands. With respect to the second prong, "substantial" foreclosure of
marketing opportunities should resemble the level of foreclosure
required to establish liability for exclusive dealing, which threatens a
similar sort of anticompetitive effect.1"

184 As explained supra notes 58-59 and accompanying text, if RPM
policies are not imposed on a significant percentage of brands sold within the
relevant dealer market, more efficient competing dealers could become
established selling other brands and, given their superior efficiency, should
gain enough market share to induce the manufacturer to drop any output-
reducing RPM policies.

185 See Elzinga & Mills, supra note 46, at 7 (observing that RPM-
augmented foreclosure theory "cannot apply where manufacturing
competitors and entrants retain access to the market via competing retailers
or alternative channels of distribution. Nor can it apply where the
manufacturer using RPM does not control a large share of the relevant market
in spite of using this practice.").

186 See HOVENKAMP, supra note 50, § 10.9a, at 436-37 (discussing
anticompetitive foreclosure effect of exclusive dealing); id. § 10.9e, at 441-45
(discussing foreclosure levels required to establish liability based on exclusive
dealing).

HeinOnline  -- 55 Antitrust Bull. 220 2010



A DECISION-THEORETIC RULE OF REASON : 221

2. DEFENDANT'S REBUTTAL OPPORTUNITY Once the challenger
produced evidence that the challenged RPM resulted in reduced
output (the direct approach) or that the preconditions for one of the
aforementioned theories of anticompetitive harm are satisfied (the
circumstantial approach), the defendant should have two potential
rebuttal opportunities. First, it could attempt to show that the
evidence produced does not establish the plaintiff's prima facie case.
If the plaintiff attempts the direct approach of showing an actual
output reduction, the defendant may attack the evidence attributing
reduced output to the imposition of RPM."1 7 If the plaintiff instead
pursues the circumstantial approach, the defendant may show that
one of the prerequisites to anticompetitive harm has not been proven.
Because the plaintiff bears the full burden of proof on its prima facie
case, the defendant will prevail if it convinces the fact-finder that
there is a deficiency in the plaintiff's evidence.

Besides attacking the plaintiff's prima facie case, the defendant
should be allowed to mount an affirmative defense. The type of
defense would vary based on the nature of the plaintiff's prima facie
case (i.e., direct or circumstantial). To counter a plaintiff's direct
showing of an actual output reduction, the defendant would have to
produce its own evidence (i.e., an alternative study) showing that its
output was enhanced, not reduced, by the imposition of RPM. To
counter a circumstantial prima facie case, the defendant would have
to show that the RPM at issue had a procompetitive effect. It could
make that showing by demonstrating (1) that it faced a significant
business problem (e.g., free-riding on the provision of dealer services,
difficulty in contracting over dealer performance, a need to gain new
entry, unpredictable consumer demand); and (2) that the RPM at issue
was used to remedy that problem.18

1

3. RESPONSES AVAILABLE TO PLAINTIFF If a plaintiff took the
direct route in establishing its prima facie case and the defendant

187 For example, the defendant may show that the challenger failed to
account for the effect on output of exogenous factors. See Posner, supra note
10, at 21.

'8 This is similar to the affirmative defense set forth in the Antitrust Law
treatise. See 8 AREEDA & HOVENKAMP, supra note 19, 1 1633e3(B), at 338,
discussed supra note 137 and accompanying text.
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made an affirmative defense by producing its own study showing an
output enhancement, the task would fall on the finder of fact to
determine which of the parties offered the more persuasive account of
actual output effects and to find for that party.8 9 If, as is more likely,
the plaintiff chose instead to set forth a circumstantial prima facie case
and the defendant made the affirmative defense set forth above, then
the plaintiff should be entitled to one more bite at the apple: It could
prevail if, but only if, it persuaded the factfinder that either (1) the
purported procompetitive benefit is pretextual or (2) the benefit could
have been achieved as efficiently using a less restrictive means.

B. Evaluation of the proposed rule

Few challenges to instances of minimum RPM will succeed under
the proposed rule. A challenger must either (1) produce convincing
evidence that RPM resulted in an output reduction that cannot be
attributed to another cause or (2) first demonstrate the existence of all the
prerequisites to one of RPM's potential anticompetitive harms and then
rebut any claim that the RPM was imposed as the most efficient means of
securing a procompetitive end. These proof burdens are difficult to
satisfy. Still, the proposed rule should deter blatantly anticompetitive
instances of RPM, particularly since successful challenges will result in
treble damages," which are not justified by the clandestine nature of the
offense and thus result in some measure of overdeterrence.1 1 Given that
most instances of RPM are procompetitive, 192 that the costs of false

189 If the factfinder concludes that the parties' accounts concerning
output effects are equally persuasive, the defendant should prevail. The
challenger bears the burden of proving anticompetitive effect.

1" 15 U.S.C. § 15 (2008).
191 Damages for antitrust violations are trebled in order to account for the

fact that many antitrust violations (e.g., horizontal price-fixing conspiracies)
are hidden and thus likely to escape successful prosecution. For blatant
antitrust violations-those not conducted in secret-damages trebling results
in some degree of overdeterrence. Because RPM is not a "secret" business
practice, a measure of overdeterrence is already built in to the prohibition on
anticompetitive uses of the practice. See HOVENKAMP, supra note 13, at 66-68;
POSNER, supra note 54, at 272.

192
See supra notes 27-84 and accompanying text.
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convictions generally exceed those of false acquittals, 193 and that damages
trebling for RPM violations already creates a measure of overdeterrence,"
the slightly prodefendant proposed rule would seem to strike the proper
balance for minimizing error costs.

In addition, the proposed rule would keep administrative costs in
check. Because the rule calls for a focused inquiry and clearly allocates
proof burdens, it would be relatively easy for courts to apply. The
substantial burden the rule places on plaintiffs would deter frivolous
lawsuits. By laying out essential elements of a plaintiff's prima facie
case, the rule creates de facto safe harbors (e.g., no liability on a
manufacturer or dealer collusion theory if the defendant lacks market
power and RPM is not widespread among manufacturers) and thereby
lowers the cost of providing guidance to business planners.

The only potential difficulty in terms of administrative costs is
that the proposed rule would burden the RPM challenger to produce
evidence that may be more accessible to the defendant manufacturer.
For example, a plaintiff pursuing a direct prima facie case would have
to produce data on the defendant's total output, data that would be
more accessible to the defendant. If the plaintiff pursued a
circumstantial prima facie case, it might (depending on the theory of
anticompetitive harm it pursued) have to establish the defendant's
market power; the defendant may be in a better position to produce
relevant evidence concerning the contours of the relevant market, its
share of that market, and entry barriers into the market. In the end,
though, the administrative cost savings from reallocating proof
burdens from the challenger to the defendant would be unlikely to
outweigh the increased error costs resulting from enhancing the risk
of costly false positives by making the plaintiff's prima facie case
easier to establish.19' Thus, the proposed evaluative approach would
minimize the sum of error and decision costs, thereby maximizing the
net social benefits of RPM regulation.

193 See supra notes 85-86 and accompanying text.
194

See supra note 191.
195 See supra note 89 (discussing tradeoff between allocating proof

burdens to parties with most accessible information and creating liability test
that will minimize error costs).
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V. CONCLUSION

In overruling Dr. Miles and directing courts to evaluate instances
of RPM under the rule of reason, the Supreme Court made significant
strides in its century-long journey toward a rational policy on vertical
restraints. Yet, much work remains. The key task now is to craft a
structured rule of reason that reflects economic learning on RPM and
is sensitive to both the likelihood and magnitude of errors in
adjudging liability and the administrative costs of doing so.
Unfortunately, the liability rules thus far proposed by courts,
regulators, and commentators fall short. In particular, evaluative
approaches narrowly focused on price effects, the identity of the party
initiating RPM, or whether the product subject to RPM is accompanied
by services susceptible to free-riding would tend to condemn too
many instances of RPM and would thus impose large error costs. So
would the FTC's preferred approach, which mechanically applies
factors the Leegin Court mentioned as relevant but fails to structure
proof burdens in a fashion that will minimize error costs.

This article has set forth an alternative evaluative approach that
recognizes the limitations of antitrust adjudication (i.e., the
inevitability of some mistakes), accounts for both the theoretical
output effects of RPM and the empirical evidence of those effects, and
assigns proof burdens in a manner calculated to minimize the sum of
decision and error costs stemming from RPM adjudication. Judicial
adoption of the approach set forth herein would maximize the net
social benefits of RPM regulation.
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