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Finally, to address the fact that the defense must be versatile, the
statute should be one of general application pertaining to all crimes of
violence against children. This means that the defense should be con-
tained in a general justification statute rather than included within the
statutory language of specific crimes designed to protect children. A
single criminal statute that sets forth the defense will avoid the poten-
tial conflicting defense standards that could arise from multiple codifi-
cations and/or common-law interpretations. This approach will
provide consistency and clarity to the courts interpreting the defense
and to parents who assert that their disciplinary actions were lawful.>**
With these goals in mind the following statute is proposed.

B. The Proposed Statute

The Use of Disciplinary Force*°

The use of physical force upon a child, that would other-
wise constitute a criminal offense, is justifiable under the fol-
lowing conditions:

Force that does not result in physical injury may be used
by a parent for the purpose of discipline, control, or restraint of
a child, but only to the extent that such force does not place the
child at a substantial risk of either death, serious physical or
emotional injury, or gross degradation.

Definitions:

Child: A child is defined as an unemancipated minor.

Parent: A parent is defined as a biological or adoptive
parent, stepparent, or court-appointed guardian.®*!

nal because it places another at a “substantial risk of injury” may capture conduct amounting to
an attempt. It may, however, also address conduct that is negligent or reckless in nature. For
example, holding a child’s head under water may pose a substantial risk for injury even if the
parent has no intention of drowning the child. Each of these contingencies explains why the
parental corporal punishment defense must address parental conduct that does not result in
physical injury to the child.

339. Even if a general justification statute is enacted, problems will still be posed by the
language of the underlying offense. For example, if the justification defense excludes conduct
that “grossly” degrades the child and the underlying offense makes it a crime to “unnecessarily”
degrade the child, the inconsistency in terms will not promote clarity.

340. Many statutes and case-law interpretations establishing the right to use disciplinary
force extend the defense to school personnel. See, e.g., ArRk. COoDE AnN. § 5-2-605(1) (Michie
1987); MonT. COoDE ANN. § 45-3-107 (1978); N.H. REV. STAT. ANN. § 627:6(11) (1996). It is also
common to include mentally incapacitated adults within the definition of the child. Whether
school personnel and/or the mentally handicapped should be encompassed by the defense is an
issue beyond the scope of this article.

341. Traditionally, the right to use disciplinary force has been broadly extended to include
adults who have assumed responsibility for the welfare of the child. As such, this definition is
more restrictive than most statutory provisions or court interpretations of the privilege. It has
been drafted with the assumption that the right to use physical force to discipline children should
be limited to those with a specific legal relationship to the child. The factors supporting this
position include the social science research negating the positive benefits derived from corporal
punishment and the number of cases of child abuse involving “live-in” adults. See Zigler & Hall,
supra note 40, at 52 (indicating that approximately 17% of the cases of child abuse involve a live-
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Physical Injury: Physical injury is defined as any dam-
age to or impairment of tissue or organ, but does not include
transient red marks or temporary pain.>*?

Serious Physical Injury: Serious physical injury is de-
fined as protracted, permanent, or life-threatening trauma or
damage to tissue or organ.

Serious Emotional Injury: Serious emotional injury is
defined as a medically diagnosable mental condition, trauma,
or illness.

This statutory proposal adopts the universal features that are and
always have been reflected by the defense to the extent that it applies
to parents and children, and force used for a disciplinary purpose. In
a fashion similar to the Model Penal Code,>*? it removes from consid-
eration by the fact finder the subjective elements of reasonableness
and necessity. Again mimicking the Model Penal Code, the statute
contemplates acts of aggression that have a nonphysical consequence
in that the defense does not extend to parental conduct that places a
child at a substantial risk of death, serious physical or emotional in-
jury, or gross degradation.*** Finally, the most significant difference
between this approach and the vast majority of statutes defining, or
court decisions interpreting, the defense is that the outside parameter
of physical punishment is clearly placed at the point of physical injury
to a child.

The statute’s clear elimination of a parent’s right to use discipli-
nary force resulting in physical injury to the child guides the logic be-
hind the remaining provisions. This limitation will provide significant
protection for the physical well-being of the child. Moreover, because
this protection is in place, the need to review the reasonableness of, or
necessity for, the imposed punishment becomes less compelling. As
such, the countervailing force of parental autonomy is strengthened.

The language of the second limitation, drawn from the Model Pe-
nal Code, is specifically included under the proposed statute to ad-
dress disciplinary conduct that does not result in a physical
consequence.>*® This goal is accomplished by excluding application of

in partner of parent). As such, acceptable discipline, by those not meeting the definition of
parent, should be limited to nonphysically aggressive techniques.

342. This definition of physical injury is meant to capture bruising, lacerations, burns, frac-
tures, or internal injuries. It is not intended to include fleeting pain or red marks that are tempo-
rary. See, e.g., WasH. REv. CopE ANN. § 9.A.16.100 (West 1988).

343. MopeL PenaL Cobk § 3.08 (1985).

344. Although the language is borrowed from the Model Penal Code, jurisdictions following
the reasonable moderate approach may also exclude conduct that creates a substantial risk of
the enumerated factors. Parental discipline that creates substantial risks to the child are gener-
ally not determined to be reasonable. See, e.g., State v. Leaf, 623 A.2d 1329, 1331 (N.H. 1993).

345. It should be noted that although the language of the second limitation is drawn from
the Model Penal Code, the practical effect is different. Under the Model Penal Code there is no
prohibition against the infliction of physical injury. There, the only limitation is against conduct
that causes or creates a substantial risk of serious injury. See MopeL PENAL CoDE § 3.08 (1985).
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the defense when the parent places the child at substantial risk of
death, serious physical or emotional injury, or gross degradation. The
second prong addresses three situations.

The language of the proposed statute excluding parental conduct
that places the child at a substantial risk of gross degradation is in-
cluded to address conduct damaging to the emotional well-being of
the child, as well as conduct that violates community standards of de-
cency—the types of parental conduct commonly made criminal by the
crime of child abuse. It could be argued that conduct placing the child
at risk for gross degradation would, by definition, place the child at
risk for serious emotional injury. Thus, precluding both types of con-
duct is redundant. It is, however, possible that parental conduct not
resulting in a medically diagnosable emotional injury could neverthe-
less be offensive to the values of the culture. It should also be noted
that the phrase “gross degradation” is left undefined. Because of the
subjective nature of the term “degradation,” and the fact that it is so
dependent upon community standards, logic dictates that the fact
finder resolve the issue on a case-by-case basis. Although admittedly
this injects subjectivity into the evaluation of parental conduct, it
would seem to be a valid approach to resolving issues that do not have
a physical impact on the child.

The inclusion of a requirement that the parental conduct not
place the child at a substantial risk of serious emotional injury is of
extreme importance, particularly because the statute does not contain
a requirement that the punishment be reasonable or necessary. For
example, assume that a small boy is kept locked in a bedroom every
night for a period of five years as punishment for stealing food.**¢
Parents charged with child abuse could assert that the force used to
detain the boy was imposed for a disciplinary purpose. Because the
proposed statute eliminates the assessment of necessity and reasona-
bleness, such parental conduct would be protected unless the factor of
emotional injury is at issue. This points to the conclusion that when
reasonableness and necessity are not included as defense criteria, the
emotional aspects of a child’s well-being must be contemplated in
framing the defense.

Finally, the third basis for denying application of the proposed
defense is that a parent must not place the child at a substantial risk of
serious physical injury. This provision is frequently included in cur-
rent codifications of the defense.?*’ It is an important provision to

The net effect is that under the Model Penal Code, this language affects conduct with and with-
out a physical consequence. Because physical injury is specifically excluded under the proposed
statute, the language will be applicable to those situations where no physical consequence
results.

346. See State v. Crowdell, 487 N.W.2d 273 (Neb. 1992).

347. See, e.g., Mo. Rev. StaT. § 563.061 (1994); 18 Pa. Cons. STAT. § 509 (1994); MoDEL
PenaL CobE § 3.08.
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include because it captures conduct that is neither degrading nor emo-
tionally damaging to the child but instead represents a failed attempt
to cause harm to the child or reckless conduct that is socially unac-
ceptable. For example, consider the situation where a stepfather
points a .44 caliber magnum at his three-year-old child and tells her to
stop crying or he will shoot.**®* Whether the gun goes off or not, the
conduct could be deemed to have placed the child at a substantial risk
of serious physical injury. Thus, even if the child is not harmed emo-
tionally or physically, the proposed statute recognizes that society has
an interest in protecting children from conduct that is so fraught with
potential for injury.

In summary, the statute is designed to protect children from phys-
ical and emotional abuse. It is also intended to place outside the de-
fense conduct that rises to the level of socially unacceptable and
shocking behavior. To the greatest extent possible, invasion into pa-
rental decisions is limited in that actions not resulting in physical in-
jury will be less subject to question. This is accomplished in two ways.

First, conduct not resulting in a physical consequence must place
the child at a “substantial risk” for one of the listed factors. The use
of the word “substantial” should capture conduct that is probable or
expected rather than that which is a remote possibility. This is espe-
cially important with respect to conduct that is emotionally harmful or
degrading. Because many common parental actions may have a some-
what demeaning effect or an emotional consequence, the risk that
harm will flow from the conduct should be substantial in nature.

Second, when conduct does not result in physical injury, it must
rise to the level of a “serious” or “gross” deviation from accepted be-
havior. This higher level of tolerance in the nonphysical context is
acceptable because the language is meant to address consequences
that are subjective by nature and because the physical well-being of
the child is protected.

C. Aunticipated Effect

The practical implications for parents who are prosecuted for us-
ing force against their children can best be analyzed by examining the
proposed defense as it would apply to several types of crimes. Con-
sider first, the least serious classification of assaults, those addressing
conduct that is offensive or that places another in apprehension of
serious bodily harm. Clearly, parents would be able to assert the pro-
posed defense whenever their conduct fell within the scope of these

348. See Duckworth v. State, 594 A.2d 109 (Md. Ct. App. 1991). In Duckworth, the defend-
ant actually shot the child who was hit by 50 pellets, some of which lodged in her heart. The
defendant conceded that he told her to stop crying or he would shoot her, but maintained that
the gun went off accidently. See id. at 111. The court indicated that there was sufficient evidence
for the jury to determine that the weapon was pointed at the child in order to make her stop
crying. See id. at 114-15.
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assault statutes because it would have no physical consequence. As
the proposed statute indicates that inflicting physical injury is not pro-
tected by the defense, it necessarily follows that something less than
physical injury is included within the protection offered. Thus, parents
who swat a child on the posterior, grab their cheeks, slap a hand (ac-
tions that would likely be deemed offensive contact if the victim were
an adult), or assert a threat to “tan your hide” (an action that could be
treated as a threat to inflict serious injury) could successfully assert
the defense. This type of conduct would be protected because it does
not result in physical injury and because it does not place the child at a
substantial risk for either a serious or gross consequence.

With respect to these minor misdemeanor assaults, arguably the
proposed statute more greatly respects parental autonomy than those
jurisdictions using the reasonable and moderate approach. This pa-
rental deference results because the fact finder is not asked to evalu-
ate either the reasonableness of, or necessity for, the punishment. In
terms of practical effect on individual defendants, the proposed ap-
proach would result in little change from the current status of the law,
no matter what the approach, because the defense would continue to
insulate conduct that is moderate and noninjurious.

At the opposite end of the spectrum, the most serious category of
assaults are reserved for conduct that results in or places a person at
risk for serious physical injury. Again, under any current approach to
the corporal punishment defense, children have been protected from
conduct designed to result in injury that is either permanent, pro-
tracted, or life threatening.®*® This form of discipline is either specifi-
cally excluded from the defense, as in the Model Penal Code,**° or has
been consistently found to be unreasonable or unnecessary in jurisdic-
tions relying on the reasonable and moderate approach.*' Because
the proposed defense places physical injury outside the parameters of
the defense, serious injury will naturally be excluded as well.

The proposed statute will not result in a significant change at
either end of the spectrum of parental disciplinary conduct. It will,
however, have significant implications for parental conduct falling be-
tween these two poles. Middle-level assaults are generally aimed at
conduct that results in physical injury as opposed to serious physical
injury. The proposed statute will most directly impact this group of
assaults.

349. See infra Appendix. In several states the only form of discipline specifically excluded is
deadly force. See supra note 156.

350. MobEeL PEnaL CopE § 3.08.

351. See, e.g., LaPann v. State, 382 S.E.2d 200, 201 (Ga. Ct. App. 1989) (discussing convic-
tion of father who repeatedly struck child with a piece of firewood); Campbell v. Common-
wealth, 405 S.E.2d 1, 4-5 (Va. Ct. App. 1991) (affirming conviction of father who struck child
with belt).
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Under the proposed approach, a parent who causes physical in-
jury to his child will be unsuccessful in relying on the defense to pro-
tect his conduct. In comparison to the Model Penal Code approach,
parental latitude with respect to the degree of force that can be uti-
lized will be greatly curtailed. For example, a parent who caused se-
vere bruising to the buttocks of a child might be able to establish that
the force used was not designed to cause or known to create a sub-
stantial risk of serious physical injury to the child. Thus, under the
Model Penal Code approach, the parental conduct could be protected.
In contrast, under the proposed approach, the same injury would be
classified as physical injury, and therefore the parent could not rely on
the defense to prevent conviction.

In jurisdictions where the extent of acceptable punishment is un-
defined, the most significant impact of the proposed statute would be
to provide greater guidance to parents and fact finders with regard to
the range of acceptable parental discipline. Because the defense will
specifically exclude conduct resulting in physical injury, it again means
that parents will have less latitude with regard to the punishment im-
posed. As the law now stands, in the reasonable and moderate juris-
dictions, as well those that evaluate necessity, the fact finder could
evaluate the circumstances surrounding the punishment and find that
the infliction of the physical injury was reasonable or necessary, or
both. Although it might just as well find that it was neither, the issue
would at least be in controversy. Under the proposed approach, the
fact finder is always confronted with a threshold issue: was there
physical injury? If this question is resolved in the affirmative then the
defense is unavailable.

The practical implications for parents who are charged with child
abuse as opposed to assault are indistinguishable with respect to those
aspects of abuse statutes that address the physical well-being of the
child. With respect to those provisions of abuse statutes that deal with
the emotional well-being of the child (for example, provisions prohib-
iting degradation or cruel punishment), the question before the fact
finder will be whether the conduct placed the child at a substantial
risk for gross degradation or serious emotional injury.32 The lan-
guage used is very similar to that contained in the Model Penal Code
and, as such, will do little to change the current status of the law in
those states using this approach.®>* In contrast to the reasonable/mod-
erate/necessary jurisdictions, the inclusion of the serious emotional in-
jury and gross degradation limitation is designed to replace a
subjective evaluation of the parental conduct (was it necessary or rea-
sonable) with a standard that addresses the direct impact on the child.

352. See discussion supra Part IILF.2.
353. Compare MopEeL PENAL CoDE § 3.08, with discussion supra Part 1ILF.2.
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As applied, the proposed statute borrows and combines the best
features of current standards. The resulting framework will provide
more guidance to parents and greater protection for children. It will
yield greater autonomy for parents when their conduct does not result
in injury to the child. It will also provide greater protection for chil-
dren when parents use force with a physical consequence. Stated
otherwise, the proposed approach is preferable to the reasonable/
moderate/necessary approach because it gives specific guidance to
parents as to the limits of lawful disciplinary interaction with their
children. It also informs parents that nonphysically invasive discipline
will be protected unless it poses a substantial risk of serious or gross
harm to the well-being of the child. In contrast to the Model Penal
Code approach, the proposal will eliminate the protection for conduct
that causes a child to suffer physical injury. Thus, in comparison, the
proposed statute will clearly ratchet-down the level of acceptable
force currently tolerated in Model Penal Code jurisdictions.

VI. SocieTAL IMPLICATIONS

Although the anticipated practical effects of the proposal will be
to provide greater protection to individual children and more gui-
dance to parents and fact finders, it can be speculated that the most
profound impact of the statute may be an evolution of attitudes to-
ward the use of physical force to discipline. Moreover, it can be ar-
gued that a society less inclined to injure children in the name of
discipline would also be less inclined to tolerate child abuse. This is
precisely what happened in Sweden when the practice of corporal
punishment was legislatively addressed.

Between the period of 1965 and 1979, the Swedish government
took a progressively more active role in restricting a parent’s right to
use corporal punishment to discipline their children.>** These efforts
culminated in 1979 when the Swedish Parliament enacted a law pre-
cluding the use of corporal punishment by parents.>>> The catalyst for
the governmental response to corporal punishment was, at least in
part, the rising incidence of child abuse in Sweden.>*® One of the most
interesting aspects of the Swedish ban on corporal punishment is that
it was not enacted as part of the Swedish Criminal Code and violation
of the law does not include criminal sanctions. Instead, the Swedes
undertook substantial efforts to disseminate information designed to
assist parents in raising children without the use of corporal punish-
ment.>’ In addition, the government used the public school system as

354. See Dennis Alan Olson, The Swedish Ban of Corporal Punishment, 1984 BYU L. Rev.
447, 448-49.

355. See id. at 449.

356. See id. at 448.

357. See id. at 451-52.

HeinOnline -- 1998 U. Ill. L. Rev. 477 1998



478 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 1998

a vehicle to inform children that they could not be struck by their
parents.>>®

Recent studies of child abuse and the use of corporal punishment
in Sweden point to several interesting developments. First, public atti-
tudes toward corporal punishment have continued to steadily decline
since 1965. The first reported study, conducted in 1965, indicated that
fifty-three percent of Swedish adults considered corporal punishment
of children to be occasionally necessary.>> In 1968, the supporters of
corporal punishment had declined to forty-two percent, and by 1971,
only thirty-five percent of surveyed individuals continued to stand be-
hind the use of corporal punishment.>*® In 1981, the number of sup-
porters had fallen to twenty-six percent.>®! Most recently, a 1995
report indicates that only eleven percent of the Swedish population
supports the use of corporal punishment.>? Importantly, as the socie-
tal tolerance of corporal punishment has steadily declined in Sweden,
so has the rate of fatal child abuse.>%?

In light of the cultural impact of the ban on corporal punishment
in Sweden, it could be suggested that a total ban on corporal punish-
ment would be preferable to the approach suggested above. There
are, however, several factors that suggest otherwise. First, the Swed-
ish government undertook a series of measures designed to curtail the
use of corporal punishment by parents. The initial measures began in
1965 and culminated with the ban fourteen years later in 1979.%%* It
can be argued that the process of molding attitudes was a gradual one,
and that as such, the Swedish public slowly became acclimated to
greater governmental restriction of the use of disciplinary force. Sec-
ond, public support for corporal punishment in this country far ex-

358. See id. at 454; Straus & Yodanis, supra note 53, at 65.

359. See Olson, supra note 354, at 449 (citing SWEDISH SAVE THE CHILDREN FED’N, CorPO-
RAL PUNISHMENT AND CHILD ABUSE 2 (A. Haeuser trans., 1981)).

360. See id. at 450.

361. See id. at 454.

362. See Joan E. DURRANT & LinDA Rose-KrasNOR, CORPORAL PunisHMENT: RE-
SEARCH REVIEW AND PoLicy RECOMMENDATIONS 30 (1995).

363. For example, a study of trends in criminal homicide in Stockholm during the period of
1951-87, by Olof Wikstrom, indicated that overall homicide rates had generally risen during the
study period. However, with respect to the homicide of children by their parents, the peak
period was during the 1950s and 1960s. During the 1970s and 1980s, a downward trend is ob-
served, and during the period of 1985-87, there were no reported incidents of the homicide of a
child by their parents. See Olof H. Wikstrom, Context-specific Trends in Criminal Homicide in
Stockholm 1951-1987, 1 CriIME & CrRIME PREVENTION 88, 93 (1992). A second study by So-
mander and Rammer evaluating the homicide of children in Sweden during the 1971-80 period
indicated that 96 children were homicide victims. While homicide rates in Sweden during this
time period generally increased, and the rates of child homicide attributable to a parental-
suicide-child-homicide incident remained stable, the number of children who died from fatal
child abuse declined. Specifically, during the final five-year period of the study (1981-85), no
deaths were attributable to child abuse. See Lis K.H. Somander & Lennart M. Rammer, Intra-
and Extrafamilial Child Homicide in Sweden 1971-1980, 15 CHILD ABUSE & NEGLECT 45, 47-52
(1991).

364. See Olson, supra note 354, at 448-49.
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ceeds Swedish support at its zenith. As mentioned above, public
support for corporal punishment of children in the United States is
more likely to fall in the ninety percent range,> as opposed to the
fifty-three percent maximum known approval rate in Sweden.3%¢

Finally, and perhaps most importantly, the United States has a
long legal history emanating from the English common law that sup-
ports the use of corporal punishment and dissuades unnecessary inter-
ference in matters of family autonomy. Although the original
codification of Swedish family law authorized the use of corporal pun-
ishment by parents, by 1949 the legislature had begun to question
whether parents should have the right to “punish,” and by 1957 the
ability to assert the corporal punishment privilege as a defense in
criminal actions was eliminated.?®” Each of these factors support the
proposition that although the Swedish model is one that many child
advocates would support, the political, social, and legal climate in this
country may be less receptive to an outright ban of corporal punish-
ment. The proposed statutory framework, however, could be viewed
as a reasonable first step leading to a society that is less tolerant of
child abuse.

A second societal impact to be derived from the proposed de-
fense is that prosecutors may have greater guidance as to when crimi-
nal prosecution is and is not appropriate in cases involving the
disciplinary use of force. Whether the criminal justice system is an
appropriate mechanism for addressing the child abuse crisis is a mat-
ter subject to controversy.>®® However, within the context of abuse
that arises from the use of disciplinary force, the decision to seek pros-
ecution or not should be made upon the standard factors utilized in

365. See supra Part I1.B.2.b.

366. See supra note 359 and accompanying text.

367. See Olson, supra note 354, at 448.

368. See Douglas J. Besharov, Child Abuse: Arrest and Prosecution Decision-Making, 24
AM. Crim. L. REv. 315 (1987). Many experts believe that the solution to the child abuse crisis
lies in providing adequate resources to social service agencies who intervene in families where
children have been abused. The proponents of the social service approach often contend that the
prosecution of parents who abuse their children is destructive to the family unit, does little to
provide treatment to offenders, and may deter parents from seeking medical treatment for in-
jured children. See id. at 318-19. In response to these contentions, Besharov suggests that the
criminal justice system may offer some significant advantages over intervention by social service
agencies. See id. at 319-24. In support of this argument, he points out that it has been estimated
that in up to 40% of the cases involving substantiated abuse, parents have significant personality
problems that are unreceptive to typical social service treatment plans. See id. at 319. Addition-
ally, he reasons that even in well-funded social service projects, statistics indicate that abuse
recidivism occurs in approximately 50% of the families who are in treatment. See id. Finally, he
suggests that the standard practice of social service agencies in removing the child from the
home and placing them in what often turns into long-term foster care may be as disruptive to
family unity as the alternative of criminal prosecution. See id. at 318. These factors, among
others, cause Besharov to suggest that the criminal justice system may offer significant benefits
over the traditional social service approach to child abuse. See id. at 319-24.
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prosecutorial decision making,**® rather than the lack of clarity with
respect to a potential defense that could be asserted by a parent.

For example, assume that a father beats his six-year-old boy with
an extension cord for making what he perceived to be sexual advances
toward the boy’s two-year-old sister. Further, assume that the injuries
inflicted caused long-lasting, multiple bruises on the child’s back and
bottom.*”® In jurisdictions using the reasonable/moderate/necessary
standard, the prosecutor can only speculate as to whether the jury
would find that the punishment was reasonable or necessary.
Although the imposed punishment is harsh, the misconduct of the
child is controversial. As such, it becomes difficult to anticipate the
likely perspective of the fact finder. Because prosecutorial resources
are limited and the potential outcome is questionable, the prosecutor
may well refrain from seeking prosecution. Applying the same hypo-
thetical in Model Penal Code jurisdictions, it is less likely that the
prosecutor would proceed with prosecution. Because the child did not
suffer permanent injury or disfigurement, the defense would apply un-
less the jury found that the parental conduct placed the child at a sub-
stantial risk for serious injury. Thus, even though the subjective
elements of reasonableness and necessity are removed from the
Model Penal Code approach, the high threshold of force authorized
by the defense would again serve as a deterrent to prosecution.

Finally, applying the hypothetical to the suggested proposal, the
prosecutor would evaluate the threshold question of whether physical
injury was inflicted. Because the injury inflicted falls within the pro-
posed definition of physical injury, the father’s conduct would not be
protected by the defense. Consequently, the clarity of the proposed
defense would facilitate prosecution if the case was otherwise suitable
for prosecution.’”!

369. The American Bar Association has suggested the following factors as typical issues to
consider in the process of pursuing criminal prosecution: (1) whether the prosecutor believes
that the defendant is guilty; (2) the degree of harm caused by the crime; (3) the disproportion of
the punishment in relation to the offense; (4) improper motivation by a complaining party; (5)
reluctance of victim to testify; (6) cooperation of the defendant in other potential criminal prose-
cutions; and (7) whether prosecution by a second jurisdiction is anticipated. AMERICAN BAR
Ass’N, STANDARDS RELATING TO THE PROSEcuTION FUNCTION AND THE DEFENSE FUNCTION
ch. 3, § 3.9(b) (2d ed. 1979).

370. See State v. Nevels, 609 S.W.2d 725 (Mo. Ct. App. 1980). The disciplinary action taken
by the defendant in this case arose because the six-year-old victim was alleged to have been
involved in sexual play with his two-year-old sister, and he had failed to learn his ABCs. See id.
at 726. Tragically, the hypothetical posed does not include a complete rendition of the force
used by the defendant. Additionally, the child’s head was held under water, he was thrown
across a room, and stomped in the stomach. See id. The autopsy performed on the victim indi-
cated that the child died as the result of numerous internal injuries and bleeding in the brain.
See id. at 725-26.

371. Ttis true that in cases involving conduct that does not result in physical injury, subjec-
tive concerns presented by the proposed defense would continue to be factored into the prosecu-
tor’s decision to pursue criminal charges. When criminal laws encompass conduct that does not
have a physical consequence, a subjective issue always come into play. This would appear to be
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The importance of this clarity cannot be understated. If the hy-
pothesis that current standards used to define the defense are an im-
pediment to prosecution is correct, then the quickly following
assumption is that many parents who abuse their children are not held
accountable for their conduct. It has been estimated that approxi-
mately five percent of the instances of child abuse result in criminal
prosecution.?”? Although the reasons for this phenomenon are com-
plex, it is not far-fetched to speculate that the corporal punishment
defense is a contributing factor.

The immediate goal of the proposed statute is to provide a legal
framework that strikes a balance between the continuing viability of
the parental defense while simultaneously providing a clear statutory
prohibition against force that results in injury. The statute has been
drafted to include components that appeal to supporters and detrac-
tors of the practice of using corporal punishment. Less assessment of
why and how a punishment is imposed has been balanced against a
clear prohibition against physical injury. It is hoped that such a bal-
ance will result in a politically appealing alternative to current statu-
tory schemes.

The process of suggesting a politically acceptable solution is only
the most immediate of the intended goals of the proposed statute. It
is also anticipated that if adopted, the proposed statute will nudge so-
cietal attitudes on the value of using corporal punishment to teach the
concepts of right from wrong. That is to say, if society condemns disci-
pline that results in injury then a clear statement has been made that
discipline and harm are no longer compatible concepts. Although
wishful thinking may be afoot, it can be hoped that, whatever the con-
tours of the ensuing debate, a society less tolerant of child abuse will
emerge. Although the complexity of the child abuse phenomena can
seem insurmountable, a statutory proposal that places its focus on
protecting the physical integrity of children is a cost-effective and sen-
sible first step.

VII. CONCLUSION

Research of this nature cannot be undertaken without becoming
keenly aware of the fact that parental acts of aggression can assume
heinous dimensions that shock the conscience and burden the soul.
The reported cases tell us that in the name of discipline children are

an unavoidable consequence of punishing conduct that offends human decency, is grossly de-
grading, or has a serious impact on the emotional well-being of the child.

372. See Besharov, supra note 368, at 359 (citing U.S. Na1’'L CTR. ON CHILD ABUSE &
NEGLECT, NATIONAL ANALYSIS OF OFFICIAL CHILD ABUSE AND NEGLECT REPORTING (1978)
36 tbl.28 (DHEW 1979)); see also Delbert S. Elliott, Criminal Justice Procedures in Family Vio-
lence Crimes, in 11 Fam. VIOLENCE 427, 459 (Lloyd Oblin & Michael Tonry eds., 1989).
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beaten with belts,*”® electrical cords,*”* sticks,3”> coat hangers,?’¢
bats,>”” and studded weapons.>”® They are locked in rooms without
food or heat and forced to carry excrement®’”® or to eat urine-soaked
food.*8® They have plastic bags placed over their heads,®' are
knocked into walls,®? are scalded,*®? or emersed in freezing water.>®
They are forced to drink water until they die,*®> or they are beaten
until they jump from windows to their death.®®*¢ They are injured,
they are scarred, and they die.

Some might suggest that the defense is working as it should be-
cause most of these parents have been brought to justice. Others
would contend that these cases are abhorrent aberrations. It could
even be speculated that it is the pernicious ingenuity of certain paren-
tal discipline that engenders our concern. If this perspective is as-
sumed, two questions must be posed. How do we explain the
staggering number of reported cases of abuse, many of which have
suspected origins in the use of disciplinary force? And most impor-
tantly, would parents so frequently abuse their children if society
clearly prohibited their physical injury?

If the parental force defense plays any role at all in the abuse of
children then logic dictates that the issue of how much discipline is too
much must be reexamined. In the course of that examination it is
clear that the physical and emotional well-being of children must be
protected. At the same time, the right of parents to discipline children
and raise them as they see fit cannot be ignored.

373. See, e.g., Herbert v. State, 526 So. 2d 709, 710 (Fla. Dist. Ct. App. 1988); Kama v.
Florida, 507 So. 2d 154, 155 (Fla. Dist. Ct. App. 1987); Bowers v. Maryland, 389 A .2d 341, 343
(Md. 1978); State v. Leaf, 623 A.2d 1329, 1330 (N.H. 1993); People v. Franklin, 433 N.Y.S.2d 482,
483 (App. Div. 1980) (reversing defendant’s conviction); Teubner v. State, 742 S W.2d 57, 58
(Tex. Ct. App. 1987); Campbell v. Commonwealth, 405 S.E.2d 1, 3 (Va. Ct. App. 1991); Keser v.
State, 706 P.2d 263, 265 (Wyo. 1985).

374. See, e.g., Lowery v. State, 641 So. 2d 489, 489 (Fla. Dist. Ct. App. 1994); People v.
Johnson, 479 N.E.2d 481, 483-84 (Ill. App. Ct. 1985); People v. Reynolds, 415 N.E.2d 685, 687-88
(Ill. App. Ct. 1980); People v. Lee, 405 N.E.2d 860, 863 (Ill. App. Ct. 1980).

375. See, e.g., People v. Walters, 570 N.E.2d 6, 6 (Ill. App. Ct. 1991); Commonwealth v.
Krammer, 371 A.2d 1008, 1009 (Pa. Super. Ct. 1977); State v. Singleton, 705 P.2d 825, 826 (Wash.
Ct. App. 1985).

376. See Stoker v. Commonwealth, 828 S.W.2d 619, 621 (Ky. 1992).

377. See, e.g., State v. Sambo, 554 N.E.2d 1080, 1082-83 (Ill. App. Ct. 1990); State v. Rivera,
337 A.2d 385, 386 (N.J. Super. Ct. App. Div. 1975).

378. See State v. Killory, 243 N.W.2d 475, 478 (Wis. 1976).

379. See State v. Crowdell, 487 N.W.2d 273, 276-77 (Neb. 1992).

380. See State v. Rucker, 459 S.E.2d 858, 859 (S.C. Ct. App. 1995).

381. See United States v. Gowadia, 34 M.J. 714, 715 (A.CM.R. 1992).

382. See Commonwealth v. Ogin, 540 A.2d 549, 551 (Pa. Super. Ct. 1988).

383. See People v. Lawrence, 297 P.2d 144, 145 (Cal. Dist. Ct. App. 1956).

384. See Commonwealth v. Rochon, 581 A.2d 239, 241 (Pa. Super. Ct. 1990).

385. See State v. Crawford, 406 S.E.2d 579 (N.C. 1991); State v. West, 404 S.E.2d 191, 193-94
(N.C. Ct. App. 1991). The defendants maintained that the water was administered for a medical
reason. See Crawford, 406 S.E.2d at 583. It was the state’s contention that the water was admin-
istered as a disciplinary measure. See id. at 582-83.

386. See People v. Parker, 414 N.E.2d 190, 191-92 (Ill. App. Ct. 1980).
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The balance sought by the proposed statute seeks to recognize
both factors. By removing the question of reasonableness and neces-
sity from the consideration of the fact finder, parental autonomy is not
only maintained, but enhanced. By refusing to condone conduct that
places a child at risk for serious emotional injury and limiting accepta-
ble physical interaction to that which does not result in physical injury,
the well-being of the child is protected. Simply stated, there is less
reason to question the reasonableness or the necessity for disciplinary
punishment if the physical and emotional well-being of the child is
sacrosanct.

Any human that has ever parented a child recognizes why the
reluctance to set a bright line has been so long lasting and so preva-
lent. Raising children has never been easy. The recognition that loss
of patience, temper, and restraint is a frequent occurrence in family
life is universally accepted. With just this thought in mind, some may
think the proposed statute casts too wide a net—that loving parents
will be subjected to criminal castigation for a moment of ineffective
parenting.

Although the likelihood of this contingency seems remote, it is
impossible to know how judges and juries will interpret a particular
statutory proposal, and clearly this statute will decrease the degree of
force that is lawful in most jurisdictions. Yet, in the final analysis, the
proposal simply says that in the process of teaching children right
from wrong, parents must not grossly degrade, inflict physical injury
upon, or subject to serious emotional harm the children entrusted to
their care.

It is expected and intended that a standard that delineates crime
and punishment in this fashion will require parents to discipline their
children with greater restraint; all in all, a small price to pay for a
society whose children have been shaped by a gentle hand.
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