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GENDER-RELATED NEGOTIATING STYLES

E. Economic Theory

1. Economic Signalling Literature

Economic theory, when coupled with feminist theory and empirical studies
documenting gender stereotyping, may provide additional insights into the
negotiation behavior of practicing attorneys. Legal disputes arise under conditions
of uncertainty. Economists have attempted to analyze the legal dispute resolution
process by considering how parties to a transaction can reduce this uncertainty.
Generally in economic studies the uncertainty is characterized by the assumption
that one party to a transaction has private information which is unavailable to the
other party, although some studies have allowed each party to have private
information.'" The analysis then focuses on the degree to which this private
information is communicated to the other party and whether the resulting outcome
would have been different if both parties had full information. Akerloff provided
the first clear explanation of how private, or incomplete, information can make
some desirable bargaining outcomes unattainable.9' In his example, the
presence of poor quality goods causes high quality goods to be withdrawn from
the market."9

Spence suggested that there were bargaining outcomes in which high quality
goods would remain in the market and command higher prices, but only if the
sellers of high quality goods were able to "signal" the true quality of the goods to

190. Myerson, Two-Person Bargaining Problems with Incomplete Information, 52 ECONOMErRICA
461, 461-62 (1984).

191. Akerloff, The Market for Lemons: Quality Uncertainty and the Market Mechanism, 84 Q.J.
ECON. 488 (1970). Our analysis is based on Akerloff's article and is similar to that found in some
intermediate microeconomics texts.

192. Consider the used car market. The seller of the car has information about the quality of the
car which is unavailable to the potential purchaser. If better quality cars sell for higher prices, then
the seller of a poor quality car has an incentive to "lie' and claim that the car is higher quality than
it actually is. The buyer recognizes this and adjusts his offer downward. For example, assume there
are two types of used cars: 'lemons" and "quality" cars. "Quality" cars are worth $300, but "lemons"
are worth only $100. If the purchaser believes that any car for sale is equally likely to be "quality'
or a 'lemon," the purchaser is willing to pay up to $200 for the car.

Assuming that any car for sale is equally likely to be a quality car or a lemon, the buyer's
valuation is obtained by equally weighting the two prices: [$100 x (.50)] + [$300 x (.50)] = $200. The
seller of the car, however, has private information about the true quality of the car, and is not willing
to sell a "quality" car, worth $300 for only $200. Therefore, if the prevailing price is $200, only
"lemons" will be available for sale. The buyer knows that there are only two types of cars and that
sellers of "quality' cars will not sell for $200, so the buyer lowers his bid to $100. At a price of $100,
all the "lemons" are sold, but no "quality" cars are offered for sale. The presence of private
information causes all 'quality' cars to be withdrawn from the market.

Since there is an active used car market, there must be some way for sellers of used cars to
credibly convey their private information :and convince potential purchasers of the true quality of the
cars.
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potential purchasers.193 The signal will only be effective, or believed by the
uninformed party to the transaction, if it is too costly for the low quality sellers
to mimic the high quality sellers. 194

When the party with the private information provides an appropriate or
convincing signal, the underlying model is a signalling model. The signal may be
volunteered by the informed party, or sought out by the uninformed party. If the
uninformed party elicits the private information by offering the informed party
alternatives designed so that parties with different information make different
choices, the model is a screening model. The alternative chosen reveals the
private information to the uninformed party. 195

If the legal profession is perceived as male-dominated and justice-oriented, and
if the private practice of law is the epitome of this culture, a hypothesis based on
economic screening theory predicts that law firms will attract justice-oriented
attorneys by offering terms and conditions1 96 which will be accepted only by
lawyers having the desired male and justice-oriented traits. Men and women who
are less strongly committed to these values will accept jobs elsewhere, perhaps
with state or federal agencies where work conditions are less severe."
Consequently, studies such as the present one, which focus primarily on lawyers
in private practice, may be unable to discriminate between the Care and Justice
hypotheses precisely because the caring attorneys have been screened out of the
sample at a much earlier date.

193. Spence, Job Market Signaling, 87 Q.J. ECON. 355, 357 (1973). For example, the seller of
a high quality car may agree to pay for all repairs during the year following the sale, or to provide a
warranty. If it is too costly for sellers of low quality goods to provide the same warranty, then the
buyer can infer the true quality of the good from the type of warranty offered. The warranty serves
as a signal of quality. Cooper & Ross, Product Warranties and Double Moral Hazard, 16 RAND J.
ECON. 103, 105 (1985); see Grossman, The Role of Warranties and Private Disclosure About Product
Quality, 24 J.L. & ECON. 461, 470 (1981).

194. Riley, Informational Equilibrium, 47 ECONOMETRICA 331, 331 (1979); Spence, supra note
193, at 358.

195. For example, insurance companies cannot tell if a newly insured party is a high risk or a low
risk individual. If insurance is priced at actuarially fair rates then only high risk individuals will
purchase insurance. Insurance companies know this and offer policies with varying coverage at
different prices. The policies are designed to ensure that high and low risk individuals choose different
policies which are priced to reflect the true risk level. For example, life insurance policies which pay
even if death is by suicide require a substantially higher annual premium than those policies which
cover only natural 'or accidental death. The insurance company, the uninformed party, screens
applicants by offering different policies, and insurance purchasers, the informed parties, convey their
true risk level to the insurance company by the policy they choose. See generally D. KREMS, A
COURSE IN MICROECONOMIC THEORY 577-719 (1990).

196. In the language of the bargaining literature, the uninformed party will offer a contract
designed to be accepted only by informed parties of the appropriate type. In the insurance example,
purchasers of insurance are high risk or low risk types. In the used car example, the types of cars are
quality cars or lemons.

197. If high grades or heavy extra-curricular involvements are justice oriented, it may follow that
this selection process occurs in law schools as well. Caring young attorneys in law school may choose
to spend more time on family or service activities rather than law school activities such as law review
or moot court which major law firms typically require.

[Vol. 1991, No. 2
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GENDER-RELATED NEGOTIATING STYLES

2. Economic Signalling Hypotheses

Whether or not Gilligan is correct in concluding women are generally more
caring than men, there is a perception in American culture that, to be successful,
women must adapt to the male norm.'" Women in non-traditional occupations
must overcome gender stereotypes which portray women as less effective because
they are less aggressive or less authoritative.1" Women are faced with the
daunting task of overcoming these stereotypes. This may require behavior which
exaggerates their allegiance to male norms because studies show that people have
a tendency to interpret behavior differently depending on whether it is performed
by a man or woman.' In the workplace, these interpretations tend to go in

198. C. GunoUsN, supra note 2, at 10 ("the male model is the better one since it fits the
requirements for modem corporate success .... [G]iven the realities of adult life, if a girl does not
want to be left dependent on men, she will have to learn to play like a boy."); D. TANNEN, You JUST
DON'T UNDERSTAND 235-44 (1990). "[S]tyles more typical of men are generally evaluated more
positively and taken as the norm .... [W]hen women and men are in groups together, the very games
they play are more likely to be men's games than women's." lId. at 235. "If [women] speak in ways
expected of women, they are seen as inadequate leaders. If they speak in ways expected of leaders
they are seen as inadequate women.' 1I at 244.; see also Basow & Silberg, Student Evaluations of
College Professors: Are Males PrejudicedAgainst Women Professors?, 79 J. EDuc. PSYCHOLOGY 308,
308 (1987) ("for female professors, 'masculinity' scores were better predictors [of overall teaching
effectiveness as rated by students] than were 'femininity' scores."). These perceptions were also
documented in the interviews reported below. See infra pp. 48-50.

199. C. GILLIGAN, supra note 2, at 17; D. TANNEN, supra note 198, at 224-44; Basow & Silberg,
supra note 198, at 313 (consistent devaluation of women on dynamism and confidence which connote
dominance and authority. This devaluation was greater in non-traditional fields); Bennett, Student
Perceptions of and Expectations for Male and Female Instructors: Evidence Relating to the Question
of Gender Bias in Teaching Evaluation, 74 J. EDUC. PSYCHOLOGY 170, 174 (1982).

[I]f her students are to accept her intellectual authority and judgment. . . ,it is doubly
important for a female instructor to be seen as compelling, self-assured, and professional
in instructional approach . . . [W]omen not perceived as especially charismatic,
experienced, and professional in instructional style are unlikely to be accepted as offering
authoritatively balanced instruction.

IA; Martin, Power and Authority in the Classroom: Sexist Stereotypes in Teaching Evaluations, 9
SIGNS 482, 486-87 (1981).

[Miany women faculty must deal with the incongruity between student sex-role
expectations and traditional images of power and authority .... 'I feel as if I cannot win
in the classroom. If I'm organized and professional students perceive me as cold and
rejecting. If I'm open and responsive and warm, I seem to be challenged and taken
advantage of perhaps considered not quite as bright.'"

lI (quoting Winkler, Sexism in the Classroom 7 (paper delivered at the American Sociological
Association Meeting, New York, September 1976)); Sidanius & Crane, Job Evaluation and Gender:
The Case of University Faculty, 19 J. APPLIED SOC. PSYCHOLOGY 174, 187 (1989) ("It was
hypothesized that female faculty in non-traditional roles ... would be perceived as less competent than
their male counterparts. Although this interaction effect was found to be statistically significant, the
pattern of competency ratings.., was much more complicated that expected.").

200. D. TANNEN, supra note 198, at 229-34 (silence in men is power, silence in women is
evidence of lack of power); Bradley, The Folk-Linguistics of Women's Speech: An Empirical
Examination, 48 COMM. MONOGRAPHS 73, 85-87 (1981) (women who used tag questions were judged
to be less knowledgeable than men who used them); Condry & Condry, Sex Differences: A Study of
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favor of men and against women. For women, this creates a double bind. For
example, women are generally expected to be more caring than men, 2 1 and
professional women are frequently judged harshly for failing to meet this gender-
based expectation of care.20 2 Previous studies have suggested that a professional
woman must "choose between coming across as a strong leader or a good
woman," 2 3 with successful professionals choosing to emulate their strong male
counterparts. Therefore, non-Care may serve as a signal of strength and care as
a signal of weakness.

Under the assumption that law is presently a male-dominated profession, this
analysis in conjunction with economic signalling theory provides several possible
hypotheses. First, women who are practicing law may already have been screened
or self-selected so that they are no more caring, or possess the same general
attributes, as their male competition. There is some indirect empirical evidence
for this hypothesis.2 Second, independent of whether female attorneys are
generally as caring as male attorneys, in order to be perceived as "successful" in
their male-dominated profession and to protect themselves from gender-based
stereotyping, female attorneys will behave in ways seemingly inconsistent with the
Care hypothesis to signal the strength of their skills and positions. Unfortunately,
these two hypotheses are observationally equivalent, so our data cannot discrimi-
nate between them. If female attorneys successfully signal strength by adopting

the Eye of the Beholder, 47 CtlD DEV. 812, 814 (1976) (crying baby boy was angry, crying baby girl
was afraid); Newcombe & Arnkoff, Effects of Speech Style and Sex of Speaker on Person Perception,
37 J. PERSONALITY & Soc. PsYcHoLoGY 1293, 1301 (1979) (women perceived as using more tag
questions in controlled study where men and women used equal number of tag questions).

201. D. TANNEN, supra note 198, at 241; Bennett, supra note 199, at 177 ("Despite their higher
level of contact with their female instructors, students did not report that female instructors are more
available.... This perception of unavailability may more accurately reflect the demands on female
instructors' time."); Martin, supra note 199, at 483 ("It is clear that women faculty are more likely to
spend significantly more time and effort on teaching and committee work, while men are more likely
to spend more time on research and administration."); Wall & Barry, Student Expectations for Male
and Female Instructor Behavior, in WOMEN IN HIGHER EDUCATION: TRADtIoNs AND REvoLuIONs
(IL Cheatham ed. 1985).

202. C. GiJOAN, supra note 2, at 15; D. TANNEN, supra note 198, at 239-41; Basow & Silberg,
supra note 198, at 311-14; Bennett, supra note 199, at 177 ("[F]emale instructors give more time and
personal attention but are more closely judged than are male instructors for conforming or not
conforming to the role of supportive advisor."); Sidanius & Crane, supra note 199, at 176 ("[W]e have
stereotypes about jobs as a function of gender... [Tlypicaly people respond more favorably to
individuals whose behaviors correspond with prevailing stereotypes.").

203. D. TANNEN, supra note 198, at 251. "If a man appears forceful, logical, direct, masterful,
and powerful, he enhances his value as a man. If a woman appears forceful, logical, direct, masterful,
or powerful, she risks undercutting her value as a woman." Id. at 241; see also C. GIUIGAN, supra
note 2, at 14.

204. Sidanius & Crane, supra note 199, at 192.
[I]t is also possible that for women to be accepted in very male-dominated roles, they will
in fact have to be much more competent than their male counterparts and that the higher
perceived competency of these women is not simply a function of perceptual distortion
but rather due to the fact that they really are more competent.

Id. (emphasis in original).

[Vol. 1991, No. 2

22

Journal of Dispute Resolution, Vol. 1991, Iss. 2 [1991], Art. 1

https://scholarship.law.missouri.edu/jdr/vol1991/iss2/1



GENDER-RELATED NEGOTIATING STYLES

the male justice-oriented norm, then they will be perceived as being at least as
justice-oriented as their male colleagues. If female attorneys successfully signal
strength by adopting aggressive behavior, as suggested some empirical studies, 203

then they will be perceived as being less caring and more aggressive than their
male counterparts. Third, if female attorneys do in fact signal their relative types
by taking actions which are inconsistent with the Care hypothesis, they will be
perceived as at least as aggressive as their male counterparts because they are
expected to act in non-aggressive caring ways which are consistent with the
hypothesis. 206 Finally, women behaving in ways inconsistent with the Care
hypothesis will be rated least favorably on Care attributes by people who believe
in the Care hypothesis more strongly or who expect it in women and are
disappointed not to find it, whether or not they value care in themselves. For
example, if women believe that women should behave in ways consistent with the
care hypothesis, then women would tend to rate other women who behaved
inconsistently with the hypothesis more harshly on Care attributes than would
men. The converse is also true. If men generally believe in the Care hypothesis
or harbor gender-based stereotypes more strongly than women, men would tend
to give poorer ratings to women acting inconsistently with the Care hypothe-
sis.'

3. Repeated Play and Reputation

The signalling models previously discussed all implicitly assume that the
parties only interact with each other once, so there is no opportunity for credible
verbal communication or learning. But, if one party repeatedly engages in similar
transactions or disputes, and consistently responds in the same manner, it may be
possible for that party to develop a "reputation."' A reputation is valuable
because it signals information and can, consequently, influence the behavior of the

205. See supra notes 199-202 and accompanying text.
206. See supra notes 200-02 and accompanying text.

207. The authors of this article disagree about whether women or men are more likely to accept
the Care hypothesis in general. There is limited empirical evidence for either proposition. Basow &
Silberg found a "consistent devaluation of female professors by male students," but also documented
instances when females rated female instructors more harshly. Baslow & Silberg, supra note 198, at
311-12. They found that engineering and economics/business students showed the greatest bias against
female professors and argued that students in these male-dominated fields had less experience with
professional women and may have had more traditional attitudes toward women. JA at 313. "Male
students may show more of a bias [against female instructors] than do female students because males
are more traditional than females in terms of attitudes toward women, and traditional attitudes toward
women are associated with more prejudicial attitudes." Id. at 15.

208. See generally Fudenberg & Kreps, Reputation in the Simultaneous Play of Multiple
Opponents, 54 REv. EcoN. STUD. 541 (1987); Kreps, Milgrom, Roberts & Wilson, Rational
Cooperation in the Finitely Repeated Prisoners' Dilemma, 27 J. ECON. THEORY 245 (1982); Kreps &
Wilson, Reputation and Imperfect Information, 27 J. ECON. THEORY 253 (1982).
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other party to the transaction. 2 9 For Example, a manufacturer that consistently
produces only high quality brand name goods will develop a reputation for quality.
If the manufacturer then produces new products of uncertain quality, it benefits
from brand name loyalty. However, a significant instance of cheating, such as
producing low quality goods for one season, will destroy the manufacturer's
reputation and cause the loss of the price premium previously associated with its
reputation for high quality goods.21

Selton analyzed the optimal response for a chain-store with one store in each
of several cities to the threat of a potential entry of a competitor into one of the
cities." If a competitor decided to put a store in any one city, the chain-store
would lose some business, but not enough to justify a fight to prevent the
competitor's entrance into the market. However, other competitors, seeing that the
chain-store was "weak" and would not fight entry into its markets, would feel safe
in opening competing stores in other cities. Taken together, these new entrants
would constitute a serious threat to the chain-store's profitability. Even though it
is optimal in the short-run for the chain-store to ignore the first competitor, it
should consider the incentives this "weak" response creates in future potential
entrants. Consequently, the chain-store is forced to adopt the "tough" strategy of
fighting all entrants to acquire a "tough" reputation. Once this reputation is
acquired, no potential entrant is willing to risk the fight associated with entering
any of the chain-store's markets. However, if at any time the chain store fails to
fight any entry, its reputation for "toughness" is damaged and the barrier to entry
is lowered.

209. See Milgrom & Roberts, Predation, Reputation and Entry Deterrence, 27 J. ECON. THEORY
280 (1982); Rosenthal, Games of Perfect Information, Predatory Pricing and the Chain-store Paradox,
25 J. EcoN. THEORY 92 (1981); Selton, The Chain-Store Paradox, 9 THEORY & DECISION 127 (1978).

210. Reconsider the "lemons' car example discussed in notes 192-93 and accompanying text.
To simplify the analysis, assume that car manufacturers can choose to make lemons or quality cars and
that consumers cannot distinguish between quality cars and lemons until after the car has been
purchased and driven for a while. As before, only low quality cars will be produced and the market-
clearing price will be $100 ruling out the use of a warranty to signal the car's true quality. But car
manufacturers make many cars and, presumably, intend to run their companies profitably for many
years. Therefore, the car manufacturers have an incentive to announce that they will always produce
high quality cars and sell them at the market price. If a manufacturer consistently produces high
quality cars for several years in a row, the company will develop a reputation for manufacturing high
quality cars and the price of that company's cars will rise to reflect its true value. The consumer,
based on the company's reputation, is now willing to pay $300 for the car. However, the consumer's
willingness to pay the premium price based on the manufacturer's reputation is critically dependent
upon the manufacturer consistently producing high quality cars period after period. This analysis based
on Selton's pioneering article, is similar to that found in most intermediate microeconomics texts.
Technically, equilibrium requires that the subgame either be played an infinite number of times or that
there be a positive probability that the players will play the game again. Rosenthal, supra note 209,
at 97, 99; Selton, supra note 209, at 133.

211. Selton, supra note 209, at 133.

[Vol. 1991, No. 2
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4. Reputation Hypothesis

Synthesizing reputation analysis with gender-based expectations and sex-type
stereotyping suggests that female attorneys may consistently behave in ways
inconsistent with the Care hypothesis in order to establish a reputation for being
"successful." If, as Gilligan 2 and other literature suggest, 213 women are not
perceived as successful unless they adopt the male norm and are at least as
aggressive, then a female attorney may consistently act aggressively to establish
a reputation as being able to hold her own against the aggressive males in the
profession. To the extent that women are expected to act consistently with the
Care hypothesis, this consistently inconsistent behavior may lead to successful
female professionals having reputations for toughness, aggressiveness, or
arrogance.214

The value of a reputation is that it initially conveys credible information to the
parties to a transaction and no additional time or resources need be expended to
reestablish that information. A "successful" reputation is arguably more valuable
or important to a woman in a non-traditional field because it saves her the
resource expenditures necessary to overcome gender-based expectations by
repeatedly signalling that she conforms to the male norm or is as aggressive or
competent as her male counterpart. This analysis suggests that female attorneys
may be more concerned about their reputation among her colleagues than male
attorneys. The teaching evaluation literature offers some limited support for this
proposition.215 Tenured female faculty and women who had received teaching
awards were devalued less by students than were women without these indicia of
success.2 16 Tenure and teaching awards help establish a teacher's reputation and
signal quality.

Just as the chain-store could not allow even one competitor to enter in any
market, a female attorney who is inherently caring may be unwilling to risk acting
in a caring manner even after having been in practice for many years. A
significant deviation from behavior consistent with her reputation may lower the

212. C. GILuGAN, supra note 2, at 17.
213. See supra notes 198-204 and accompanying text.
214. D. TANNEN, supra note 198, at 239-40. "[W]omen who attempt to adjust their styles by

speaking louder, longer, and with more self-assertion will also better fit the model of masculinity.
They may command more attention and be more respected, but they may also be disliked and
disparaged as aggressive and unfeminine." Id. If a woman doesn't engage in womanly behavior she
may be perceived as arrogant. See id.; Wall & Barry, supra note 201, at 288 (successful frequently
connotes aggressive).

215. Basow & Silberg, supra note 198, at 313-14 (evidence suggesting female professors may be
judged more strongly than are male professors on the basis of background variables); Bennett, supra
note 199, at 175 ("[F]avorable perceptual judgments are more consequential for women than for men
when the question of acceptance of the content of instructional presentation is at issue. Second,
students are less tolerant of what they see as a lack of formal "professionalism" in the conduct of
teaching from their female instructors."); Sidanius & Crane, supra note 199, at 176 ("the salience of
gender is greater in the absence of other information and is therefore more likely to affect judgments").

216. Basow & Silberg, supra note 198, at 313.
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barriers against challenging it and force her to repeatedly incur the costs of
overcoming gender-based expectations and proving she can successfully compete
in her male-dominated, justice-oriented profession. This implies that female
attorneys would not become more caring over time. However, since it arguably
takes less effort to maintain a reputation than to establish one, it may be that in
cross-sectional data, more mature female professionals are willing to show some
care and are perceived as less "tough" or less aggressive than women just
establishing themselves in the profession. The limited number of observations on
female attorneys in the survey analyzed here makes detailed analysis of these
hypotheses difficult.

III. RESEARCH FINDINGS

This Part discusses the results of two studies of negotiation behavior and
ethical beliefs among practicing lawyers and considers their meaning in light of
feminist and legal negotiation theory. The data for the first study were collected
as part of a 1986 survey of the negotiation practices of lawyers in Phoenix,
Arizona. The data for other study were obtained through personal interviews of
Colorado attorneys in 1989.

A. Phoenix H Survey Data

The data reported in this section were collected in a 1986 study of the
negotiating characteristics of attorneys in Phoenix, Arizona, as part of a larger
research project by two of the authors and two colleagues.217 This study,
referred to as Phoenix 1I,218 was designed to obtain empirically valid descriptions
of the negotiating behavior of practicing attorneys and to identify effective
negotiating characteristics.

In the Phoenix II Study, a questionnaire was mailed to a randomly selected
sample of 1,000 attorneys in the Phoenix metropolitan area. They were asked to
recall their most recently concluded legal matter that involved significant
negotiating contact with an opposing attorney, to briefly describe the subject
matter of the negotiation, and to record their perceptions of the other attorney by
assigning a numerical rating on 144 characteristics relevant to negotiation,
including a rating for effectiveness in negotiation. They also provided information

217. The researchers and a preliminary description of the larger research project is given in
Williams, England, Farmer, & Blumenthal, supra note 161.

218. This study is identified as Phoenix II since a similar survey was conducted of Phoenix
lawyers in 1976. In the 1976 study, a questionnaire was mailed to a randomly selected sample of
1,000 attorneys in the Phoenix metropolitan area. A total of 351 attorneys completed and returned
questionnaires. Due to the comparatively small number of women practicing law in 1976, only 3%
of the responding attorneys were female, and only 1% of the negotiators described in the questionnaires
were female (three attorneys). These numbers were so small that no conclusions could be drawn about
female legal negotiators apart from the observation that none of them were rated as ineffective
negotiators.

[Vol. 1991, No. 2
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about the outcome of the negotiation. Two hundred thirty-three completed survey
forms were returned, each providing data on a different negotiation.

The Phoenix II data contain ratings on the negotiation performance of 27
female (12% of the sample)219 and 206 male negotiators; 35 of the attorneys
responding to the survey were female (15% of the sample). The gender
distribution of responding and rated attorneys is given in Table 1.

TABLE 1. GENDER OF RESPONDENT AND RATED NEGOTIATORS

Gender of Rated Negotiators

Gender of
Respondents Male Female

Male 174 21

Female 30 5

Not Indicated2" 2 1

Totals 206 27

This section reports our reanalysis of the data from the Phoenix II study2 1 to
specifically test the Care/Justice hypothesis and to look for other possible gender
effects in legal negotiation.

219. This proportion of women correctly reflects the relative number of female practitioners in the
Phoenix Bar in 1986.

220. Three of the returned surveys failed to supply gender information about the responding
attorney.

221. Initial analyses of the Phoenix H data were carried out to identify negotiation approaches or
styles and to discover what negotiating strategies and behaviors were associated with ratings of
"effective," "average," and "ineffective" among legal negotiators. A cluster analysis was used to group
attorneys with similar negotiation patterns. One reason for this approach was to determine whether
they would group into Cooperative and Competitive categories similar to those resulting from two
earlier studies in which the same researchers used Q-Factor methodology to discover that negotiators
divided into two distinct groupings, plus a small residual who did not fit in either category. The
attorneys in the first group were basically Cooperative in their approach to negotiation. Attorneys in
the second group are basically Competitive. The Cooperative and Competitive patterns identified in
this way have been elaborated in the work of Gifford, see sources cited supra note 177. A full
discussion and interpretation of the cooperative-competitive groups is given in G. WItfAMS, supra
note 138, at 15-54, 137-39.
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1. Analysis of the Care Hypotheses

Based on Gilligan's construct of women's moral development, we hypothe-
sized that female lawyers would be rated higher on attributes of Care in the
Phoenix II survey than male lawyers.

To test this hypothesis, we prepared a summary of the descriptors used by
Gilligan,2m  Noddings,. Dickey, 2 4 and Belenky, 225 to define the two mor-
al orientations of Care and Justice.226 We then used this list to review the 144
items contained in the Phoenix II survey instrument, and identified from them
fourteen items which best reflect qualities associated with Care, such as adaptable,
communicative, helpful, patient, sympathetic, avoided inflicting harm, considered
my needs, etc., and nine items which similarly reflect qualities associated with
Justice. The fourteen Care items are listed in Table 2 below. 227 To determine
whether there were significant female/male differences on Care, we then returned
to the Phoenix II data and statistically compared the mean ratings of female and
male negotiators on the fourteen Care items using a one-way analysis of variance
that adjusted for experience by covarying "years of practice." 2  Results are
shown in Table 2 below.

222. C. GILLIGAN, supra note 2.
223. N. NODDINGS, supra note 53.
224. B. Dickey, Gilligan Revisited: Methodological Issues in the Study of Gender and Moral

Development, ERIC Document ED 295275, 8-12.
225. BELENKY & CuNCHY, supra note 52.

226. This produced a master list of 132 sentences or phrases, 74 of them describing Care and 58
describing Justice.

227. Although these fourteen items are consistent with an Ethic of Care, the 144 items in the
original questionnaire were intended for a different purpose and are only marginally suited for the
difficult task of identifying Caring behavior in legal negotiators.

228. Female attorneys in the sample tended to have fewer years in practice than the male
attorneys. Male attorneys averaged 13.9 years of practice, while female attorneys averaged only 6.7
years of practice. The mean comparison between male and female attorneys was adjusted by using
.years in practice" as a covariate. The results of the mean comparisons after adjusting for the covariate
were essentially identical to the unadjusted results.
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TABLE 2. RATINGS OF MALE AND FEMALE LAWYERS ON THE
CARE RELATED VARIABLES

Mean Ratings by Gender of Rated Negotiators

Care Variables Male Female

Adaptable 2.74 2.08*
Argumentative 2.42 3.15*
Communicative 3.02 2.88
Dominant 2.39 2.33
Helpful 2.63 2.46
Patient 2.73 2.42
Quarrelsome 1.71 2.13
Sympathetic 2.13 1.79
Avoided-Did not avoid inflicting

harm 3.42 3.88
Considered-did not consider

my needs 3.83 4.88*
Emotional-logical 4.45 4.19
Probed-disinterested in my
position 3.46 4.00

Refused-willing to move position 4.47 3.71*
Maintaining a good relation
with you 2.19 1.62

* There is no significant difference between the ratings for male and female

negotiators on each item, except on the four items marked with an asterisk; these
differences are statistically significant at the .05 level.

Ratings of male and female negotiators were quite similar, differing on only
four of the fourteen Care variables. More problematically, the four differences
were all in the direction of male lawyers being rated as more, rather than less
Care-oriented than female lawyers. Thus, male lawyers were rated as more
adaptable, less argumentative, more considerate of the needs of the opposing
lawyer, and more willing to move from their positions than female lawyers. This
result is inconsistent with our hypothesis that females will be more influenced by
an ethic of Care than males.

As a further test of the Care hypothesis, rated negotiators were divided into
High Care and Low Care groups using a cluster analysis on the fourteen Care
variables. Based on the Care hypothesis, one would expect proportionately more
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female lawyers to cluster into the High Care group and more male lawyers to
cluster in the Low Care group.

TABLE 3. CARE GROUPS DERIVED FROM CLUSTER ANALYSIS OF
CARE VARIABLES

Gender of Rated Negotiators

Care Groups Male Female

High Care 128 (66%) 12 (55%)

Low Care 65 (34%) 10 (45%)

In Table 3, male and female lawyers clustered into the two Care groups in
approximately equal proportions. In fact, the proportion of male lawyers in the
High Care group turned out to be slightly higher than the proportion of female
lawyers in that group. The differences in proportions of male and female
attorneys across Care groups do not appear to be statistically significant.' In
addition to clustering in similar proportions on the Care variables, male and female
lawyers in each group also had basically similar rating patterns on all but a few
of the 144 variables in the survey.

2. Analysis of the Justice Hypotheses

Based on Kohlberg's theory of moral development2 0 and the feminist
critiques asserting it is more reflective of male than female experience, we
hypothesized that male lawyers, having been socialized to analyze situations based
on "rights" and "justice", would be rated higher on justice attributes in the Phoenix
II survey than female lawyers.

To test this hypothesis, following the procedure described in the preceding
section, 1 we identified nine items from the original questionnaire that best
reflect qualities associated with Justice, such as analytical, fair-minded, objective,

229. A chi-square test was performed setting the expected frequencies of female High Care and
Low Care attorneys equal to the actual observed frequencies of male High Care and Low Care
attorneys. This yielded a non-significant chi-square value of 1.89. Although using observed male
frequencies introduces problems of choice-based and biases the results towards a finding of no
significant difference, the small sample size for female attorneys and the lack of theoretical predictions
for the relative proportions prevented the use of alternative tests.

230. See sources cited supra note 13.
231. See supra notes 222-29 and accompanying text.
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organizing, rational, realistic, and self-controlled. A complete listing of the items
is given in Table 4. We then compared the mean ratings of male and female
attorneys on these nine items using a one-way analysis of variance that adjusted
for experience by covarying "years of practice." 23 2

TABLE 4. RATINGS OF MALE AND FEMALE LAWYERS ON JUSTICE
RELATED VARIABLES

Mean Ratings by Gender of Rated Negotiators

Justice Variables Male Female

Analytical 2.92 2.77
Fair-minded 2.86 2.12*
Objective 2.70 2.38
Organizing 2.64 2.42
Rational 3.31 2.96
Realistic 3.24 2.71*
Self-controlled 3.49 3.32
Careful-Not careful about the
timing of his or her actions 3.71 4.00

Reasonable-Unreasonable 3.19 3.83

* There is no significant difference between the ratings for male and female

negotiators on each item, except on the two items marked with an asterisk; these
differences are statistically significant at the .05 level.

As can be observed in Table 4, the data provide only modest support for this
hypothesis. The ratings of male negotiators on all of the Justice variables
consistently tended in the direction a greater Justice orientation, but only two of
the nine differences were statistically significant. In those two comparisons, male
lawyers were rated as more "fair-minded" and more "realistic" than the female
lawyers. While these two differences were statistically significant, the actual
magnitude of the differences between the ratings for male and females is not large.
Thus, it is reasonable to conclude that there is no Justice-related difference in the
ratings of female and male attorneys or, at best, the result of the analysis of the
Justice variables lends only modest support to the hypothesis that males are more
Justice-oriented than females.

As a further test the Justice hypothesis, rated negotiators were divided into
High Justice and Low Justice groups using a cluster analysis on the nine Justice
variables. If the Justice hypothesis is correct, one would expect proportionately

232. See supra note 228 for further discussion of the experience variable.
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more male lawyers to cluster into the High Justice group and more female lawyers
to cluster in the Low Justice group.

TABLE 5. JUSTICE GROUPS DERIVED FROM CLUSTER ANALYSIS OF
THE JUSTICE VARIABLES

Gender of Rated Negotiators

Justice Groups Male Female

High Justice 134 (69%) 13 (57%)

Low Justice 61 (31%) 10 (43%)

In Table 5, male lawyers clustered into the High Justice group in a slightly
higher proportion than female lawyers. While this gives some support to the
hypothesis of a greater justice orientation for male lawyers, it should not escape
notice that a substantial number of female lawyers clustered into the High Justice
group (57%). Proportionately, nearly as many female lawyers were clustered into
the High Justice group as male lawyers. The differences in proportions are not
statistically significant. a Given the small differences in mean ratings and
proportions between the two groups, one must conclude that these results do not
provide strong support for the Justice hypothesis.

The two analyses described above point to a conclusion that male and female
negotiators in this sample were not perceived to differ on either Care- or Justice-
related attributes. Also the data as analyzed do not provide support for either
hypothesis as applied to lawyers in the negotiation context. An alternative
explanation for the finding of no significant differences in Care and Justice-related
attributes between genders is based on the screening and self-selection theories
discussed earlier. It may be that women who are more caring choose not to enter
law school or the private practice of law and are therefore not represented in our
data. In this case, female attorneys practicing law would not be expected to be
any different on Care or Justice attributes than their male colleagues.

The Phoenix II questionnaire was not designed to measure Care or Justice,
and it is fair to suppose that comparisons of Care and Justice orientations might

233. A chi-square test using the actual observed frequencies of male High Justice and Low Justice
attorneys as expected frequencies for female attorneys. The test showed not statistical difference. The
chi-square value was 1.85. See supra note 229 for a discussion of the motivation for this test.
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have been more interesting, and possibly discriminating, if the study had originally
been geared to test these hypotheses.

3. Effectiveness Ratings of the Care and Justice Groups

The Phoenix II research was originally designed to obtain data on attorney
negotiating behavior and effectiveness, not the dimensions of Care or Justice. In
this section, we use effectiveness ratings contained in the data to compare the
negotiating effectiveness of male and female attorneys in the High-Low Care and
High-Low Justice groupings. These comparisons, listed in Tables 6a and 6b
below, provided some of the most important findings in the study.

TABLE 6a. HIGH AND LOW CARE GROUPS BY NEGOTIATING EFFEC-
TIVENESS

Gender of Rated Negotiators

Negotiating
Effectiveness
of Each Group Male Female Significance

High Care 6.02 5.58 NS

Low Care 4.01 3.30 NS

* Total number of'rated attorneys was 207. The mean difference in effectiveness
between High Care and Low Care groups was more than two points on a nine-
point scale. A one-way analysis of variance shows this difference is significant
at the .01 level. The smaller differences between male and female attorneys at
each level, while favoring males, were found in a one-way analysis of variance to
be insignificant.

Table 6a shows two important comparisons. The first is the difference in
negotiating effectiveness between High Care and Low Care attorneys. For female
as well as male groupings, High Care attorneys are rated as significantly more
effective as negotiators than their Low Care counterparts. This finding runs
counter to the hypothesis that female or male attorneys who are Caring will be
perceived as weak. The second compares the comparative negotiating effective-
ness of males and females in both groups. Although the numerical effectiveness
ratings for males appears slightly higher than for females, a one-way analysis of
variance shows there is no difference in negotiating effectiveness between males
and females in either group.
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TABLE 6b. HIGH AND LOW JUSTICE GROUPS BY NEGOTIATING
EFFECTIVENESS

Gender of Rated Negotiators

Negotiating
Effectiveness
of Each Group Male Female Significance

High Justice 6.03 5.61 NS

Low Justice 3.86 3.00 NS

* Total number of rated attorneys = 207. In this Table, the mean difference in

negotiating effectiveness between High Justice and Low Justice groups is more
than two points on a nine-point scale. According to the one-way analysis of
variance, this difference is significant at the .01 level. The differences in
effectiveness ratings between males and females was not significant according to
a one-way analysis of variance.

Not surprisingly, we find in Table 6a that male and female High Justice
negotiators have significantly higher effectiveness ratings than their Low Justice
counterparts. In comparing the effectiveness scores of male and female attorneys,
we found that although female ratings appear slightly lower than male, statistically
there is no difference between them.

In summary, then, Tables 6a and 6b provide three of our most significant
findings. First, High Care attorneys, regardless of gender, were rated as
significantly more effective as negotiators than Low Care. Second, High Justice
attorneys were rated as significantly more effective than Low Justice attorneys.
Judging from these statistics, among lawyers, Care and Justice are both rated as
positive qualities in the sense that both are directly related to negotiator
effectiveness. Third, and most importantly for evaluating the Care/Justice
hypotheses and concerns about gender stereotyping, there were no significant
differences in effectiveness ratings between male and female attorneys in any of
the four groups.

These results suggest that Care, at least in the dimensions measured by our
analysis, is not identified with weakness or ineffectiveness in legal negotiations.
To this extent, it is probably not necessary for female lawyers to signal non-Care
to be considered effective in negotiation. This is further supported by our finding
of a strong correlation between Care and the rating female negotiators received on
the word "feminine" in the survey. Although this research was not designed to
specifically test the signalling hypotheses, and therefore should not be considered
the last word on the subject, it is fair to say the findings run counter to the
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hypothesis that female attorneys should signal "non-care" to be perceived as
effective in negotiation.

Another unexpected result is the high proportion of attorneys who clustered
into the High category in both Care and Justice: 66% of the males and 55% of
the females were High Care; 69% of the males and 57% of the females were High
Justice. Especially for males (69% and 66%), but also for females (55% and
57%), it is evident that Care and Justice as measured in this analysis are not
mutually exclusive categories, but rather are overlapping. About 35% of the male
attorneys and 13% of the female obtained High ratings in both Care and Justice.
Given that High ratings on Care and Justice are both correlated with greater
effectiveness, attorneys who receive low effectiveness ratings may be able to
improve their perceived negotiating effectiveness by learning to exhibit more Care
and Justice qualities.

4. Other Empirical Observations

Because our finding that female attorneys did not receive higher ratings on
Care-related items than male attorneys runs counter to our initial hypotheses, we
developed and tested a number of alternative hypotheses. One obvious possibility
is gender bias. For example, 21 of the 27 women in our study were rated by male
opponents: would the results have been different if all of the female attorneys had
been rated by women? There are several reasons why this might be expected.
For example, male attorneys might be more influenced by gender-based
stereotypes, or male attorneys might expect female attorneys to be more caring and
rate women more harshly if these expectations are not met. Or since communica-
tions are clearer when conversations are among people of the same gender, 234

perhaps male attorneys fail to understand or to perceive care in female opponents.
To test the impact of gender mix on the findings, we partitioned the data into

four groups, based on sex of the rater and sex of the attorney being rated,235 then
used a one-way analysis of variance to compare the results. This test indicated
that little or no bias was introduced by the gender mix of rating and rated
attorneys.236

Interestingly, the greatest differences in ratings occurred when female
attorneys were rating female attorneys; the ratings tended to be harsher than when
males were rating females or when females were rating males. With a signifi-
cance level of five percent, female attorneys were rated as being more concerned

234. See D. TANNEN, supra note 198, at 235-44.
235. The four groups were: females rating females, females rating males, males rating females,

and males rating males.
236. Mean ratings of male attorneys were generally the same regardless of whether the rating

attorney was female or male. There were significant differences on only three out of 144 items (stern,
dignified, and praising). The same was true for ratings of female lawyers; male attorneys rated women
significantly differently than their male colleagues on two out of 144 items (spineless, timid). These
differences were significant at the .05 level.
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