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Can a Homeowner Benefit Agreement
Run with the Land to Bind
Successors?

Maxwell Rubin”

ABSTRACT

Laws governing the enforceability of brokerage contracts are largely uniform
and provide stable outcomes in the event of broker or client breach. Brokerage con-
tracts reflect a hybrid of property and contract law principles that work to provide
predictable expectations and reasonable financial protection and responsibility to
eachparty in an agreement. A novel business model, characterizing itself asa bro-
kerage agency, haschallenged traditional property and agency law principles gov-
ering the enforceability of brokerage agreements. In the past decade, MV Realty
has proposed an agreement where it provides homeowners a small percentage of
their home value; the homeowner obligating themselves to use the brokerage
agency for forty years if they so choose. The HBA is recorded in the homeowner’s
county land records, which purports to bind subsequent owners to this agreement.
This article assesses the enforceability of MV’s agreement relying on traditional
principles governing lis pendens, broker-homeowner contracts, and primarily,
touch and concern. MV’s agreement essentially creates a future right to damages
for a breach of a non-existent future obligation.
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Chinese, St. Olaf College, 2021. I would like to thank Professor R. Wilson Freyermuth for providing the
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throughout the research process; I would also like to thank Professor Royce de R. Barondes for providing
direction to the contracts analysis portion of this research. In addition, I would like to thank Matthew
Thomas, Managing Editor of the Business, Entrepreneurship, & Tax Law Review (“BETR”), for ex-
ceedinghis duties as Managing Editor for making this publication possible. Finally, Iwould liketo thank
the entire editorial board of BETR for their support.
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I. INTRODUCTION

Active in thirty-three states with at least 32,000 participating homeowner cli-
entsasof August 2022, MV Realty seeks to provide brokera ge services to American
consumers while offering cash incentives to homeowners.! MV’s novel business
modelis contrary to common types of listing agreements, such as exclusive right -
to-sell, exclusive agency listings, and open listings.? The legal ramifications of
MV’s agreementare complex and pose questions of its enforceability against suc-
Cessors.

II. DEFINING A HOMEOWNER BENEFIT AGREEMENT

Florida-based MV Realty offers consumers what they calla “Homeowner Ben-
efit Agreement” (“HBA”).? By its terms, this is an Agreement (hereina fter referred
to asthe “Agreement” as is in the HBA) to agree to an agency between the broker-
age company, MV, and the homeowner, MV’s client (“Property Owner”), atanun-
specified future date.* A transaction involves MV approaching a property owner
and agreeing to pay “Property Owner” (“PO”) a “Promotion Fee.”> The HBAs ob-
tained do not specify how the “Promotion Fee” is calculated but they range from a
few hundred to mid-single thousand dollars depending on one’s home value.® In
exchange fora “Promotion Fee,” PO agrees notto engage any otherbroker to mar-
ket the Property (hereinafter referred to as “Property” asis in the HBA) and notto
list the property as “for sale by owner.”” The HBA grants MV an “Exclusive Right

1. Complaint at Exhibit A, Massachusetts v. MV Realty PBC, LLC,No.2284CV02823 (Mass. Supp.
2022); Complaint at Exhibit C, Exhibit D, Pennsylvania v. MV Realty PBC, No. 221201288 (Pa.D. &
C., 2022); Realty Introduces Residential Real Estate Title Monitoring Service, CISON PR NEWSWIRE
(Sept. 20, 2022), https://www.prnews wire.com/news-releases/mv-realty-introduces-residential-real-es-
tate-title-monitoring-service-301628539.html.

2. Section 3: Definitions of Various Types of Listing Agreements, NAT’L ASS’N OF REALTORS (Jan.
1,2021), https://www.nar.realtor/handb ook -on-multiple-listing-policy/section-3 -definitions-o f-various-
types-of-listing-agreements.

3. Massachusetts Complaint, supra note 1, at Exhibit A; Pennsylvania Complaint, supra note 1, at
Exhibit C, Exhibit D (The Homeowner Benefit Agreement (“HBA”) attached to the Complaint as Exhibit
D is the mostrecent of the two HBAs, see Pennsylvania Complaint, supranote 1,at 11.); Todd Ulrich,
Action 9 Investigators Realtor Offer for Homeowners, AFTV9 (Jan. 26, 2021, 6:37 PM), https/
/www.wftv.com/news/action9/action-9-investigates-realtor-offer-homeown-
ers/HKSMX3SMXZF2LKHUPMIQWR7CVE.

4. Massachusetts Complaint, supra note 1, at Exhibit A §§ 1 (a), 1(b)(b); Pennsylvania Complaint,
supra note 1, at Exhibit C §§ 1(a), (d), Exhibit D §§ 1(a), (d).

5. Massachusetts Complaint, supranote 1, at Exhibit A § 1(a); Pennsylvania Complaint, supra note
1, at Exhibit C §§ 1(a), (d), Exhibit D §§ 1(a), (d).

6. Paragraph 48 of the Pennsylvania Complaint specifies that MV’s HBA program offers between
$300-$5,000, while paragraph 53 of the Florida Complaint specifies offering between a $300-$5,000
payment. Massachusetts Complaint, supra note 1,at25 (specifying that MV’s loans are $6,000 or less);
Pennsylvania Complaint, supra note 1, at Exhibit C, Exhibit D; Complaint at 16—17, Florida v. MV
Realty PBC, LLC, No. 22-CA-009958 (Fla. Cir. Ct. 2022); Justin Gray, Metro Homeowners Lo cked into
40 Year Contracts with Real Estate Company, WSB-TV 2 ATLANTA (May 26,2021, 6:47 PM), https?/
/www.wsbtv.com/news/local/gwinnett-county/metro-homeowners-locked-into40-year-contracts-with-
real-estate-company/XIAVXYAXWRAMBPB6K7RQ3LHPKY (complaints offered by the Florida,
Massachusetts,and Pennsylvania attomey generals specify that defendant MV Realty offers consumers
between $300-$5,000 cashas a “loan altemative” but without requiring consumers to take outa loan).

7. Massachusetts Complaint, supranote 1, at Exhibit A § 1(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 1(a), Exhibit D § 1(a).
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to List” the property until the earlier of (a) the expiration of forty years after the
contract is signed or (b) the sale of the Property.®

Furthermore, the HBA is drafted to make PO’s obligations a covenant running
with the land.? In addition to providing 10 days for the PO to agree to be bound to
the Agreement, the earlier versions of the Pennsylvania HBA and the Massachusetts
HBA also include POs ceasing to be the owner due to foreclosure, forfeiture, or
other transfer of the Property’s interest whether or not it was voluntary.'9 By per-
mitting MV to record a written memorandum ofthe HBA, MV gives constructive
notice of these obligations to POs.!! The HBA purports to create a lien on the re-
spective Property for sums owed by the owner to MV but omits clear language in-
dicating that the HBA creates a lien sufficient to secure all sums due under it.!?
Finally, any and all disputes arising under the HBA are submitted to binding arbi-
tration.!3

There are two general scenarios where the HBA provides that PO will owe MV
a commission if a sale is effectuated duringthe HBA’s duration.!* The first scenario
occurs if MV is the only participatingbroker, in which case, MV receives 6% of the
commission.'> The second scenario occurs if a sale arises during the HBA’s dura-
tion with a Cooperating Broker (e.g., a buyer’s broker) giving PO a duty to split the

8. Massachusetts Complaint, supranote 1, at Exhibit A, §§ 1(a), 2; Pennsylvania Complaint, supra
note 1, at Exhibit C §§ 1(a), 2, Exhibit D §§ 1(a), 2.

9. While only the Pennsylvania HBA in Exhibit C has explicit language purporting to bind succes-
sors, the overall intent in the HBA in Exhibit D and the Massachusetts HBA in providesimilar language.
For example, the exception foran Early Termination Event incentivizing successors to agree to be bound
to the HBA for the remaining forty years (if it has yetto expire) of the Agreement to avoid facing an
Early Termination Fee. Massachusetts Complaint, supra note 1, at Exhibit A §§ 2, 5(a); Pennsylvania
Complaint, supra note 1, at Exhibit C §§ 2, 5(a)—(b), Exhibit D §§ 2, 5(a).

10. The Early Termination Event is still subjectto subparagraph 3(c) providing 10 days forthe PO to
agree to be bound to the Agreement. Massachusetts Complaint, supra note 1, at Exhibit A §§ 3(c)(i)-
(ii); Pennsylvania Complaint, supra note 1, at Exhibit C §§ 3(c)(i)—(ii) (the arbitration agreement pur-
ports to bind PO’s “heirs, trustees, guardians, personal representatives, administrators, successors, and
assigns . ..”).

11. Massachusetts Complaint, supranote 1, at Exhibit A § 5(b); Pennsylvania Complaint, supra note
1, at Exhibit C §§ 5(b), 2, Exhibit D § 5(b).

12. Massachusetts Complaint, supra note 1, at Exhibit A §§ 5 (a), 2 (paragraph 45 of the Massachu-
setts Complaint states that MV ’s current website plainly and incorrectly states that it does not file a lien
on properties); Pennsylvania Complaint, supra note 1, at Exhibit C §§ 5(a), 2, Exhibit D §§ 5(a), 2
(Paragraph 29 of the Complaint states that “Real estate brokers in Pennsylvania donot typically take a
mortgage line on their clients’ property before ever providing any services to them, but that is exactly
what MV does . . . Yet instead of disclosing these important terms to consumers upfront, MV Realty
buries them in the fine print of their contract.”).

13. Massachusetts Complaint, supranote 1, at Exhibit A § 7; Pennsylvania Complaint, supra note 1,
at Exhibit C § 7, ExhibitD § 7.

14. Massachusetts Complaint, supranote 1, at Exhibit A § 1(b); Pennsylvania Complaint, supra note
1, at Exhibit C § 1(b), Exhibit D § 1(b).

15. If MV is the only participating broker of any sale (i.e., thereis no “Cooperating Broker”), MV’s
commission shall be 6% of the total sales price of the property and no less than 3% of the property’s
current home value estimate. Massachusetts Complaint, supranote 1, at Exhibit A §§ 1(b), 7 (specifying
anumerical valueof MV’s commission (e.g.,$13,148.70) and requiring PO to pay whicheveris greater,
the specified number ora 6% commission of the total sales price); Pennsylvania Complaint, supra note
1, at Exhibit C §§ 1(b), 7, ExhibitD §§ 1(b), 7 (specifying in the HBA in Exhibit C that MV shall not
receive under 3% of the Property’s current home value estimate and specifying in the HBA in Exhibit D
a numerical value of MV”” commission (e.g., $8590.50) and requiring PO to pay whicheveris greater,
the specified number or a 6% commission of the total sales price).

Published by University of Missouri School of Law Scholarship Repository,
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commission between MV and the Cooperating Broker.!® Several actions taken by
PO caninitiate a fee owed to MV besides a sale during the duration of the HBA.!”
If PO fails to perform any obligation of the Agreement, the HBA requires PO to
pay liquidated damages, giving PO several options to choose from that indicate MV
havingsole determination asto the value of damages. ' An Early Termination gen-
erally includes terminating or attemptingto terminate the HBA resulting in MV
losing the ability to collect compensation.!?

However, there are exceptions to an Early Termination Event that purport the
HBA to run with title to the respective property.2? “[A] transferto a spouse, heir(s)
or devisee(s) or a transfer for estate planning purposes. . .” does not constitute an
Early Termination Event.2! The HBA requires that within ten days following a
transferthat fails to result in MV eaming a commission, the transferee spouse, other
individual, or entity receiving an interest in the Property must execute an assump-
tion of the HBA.22

Only the more recent HBA in Exhibit D of the Pennsylvania complaint gives
PO theright to rescind within three business days following execution of the Agree-
ment by  sending written notice to the email address:

16. Massachusetts Complaint, supranote 1, at Exhibit A § 1(b); Pennsylvania Complaint, supr note
1, at Exhibit C § 1(b) (requiring the Cooperating Brokerto receive compensation that does not exceed
3% of the purchase price and requires MV to offer each Cooperating Broker an equal portion of the
Cooperator’s Commission (e.g., if there are two Cooperating Brokers, MV will offereach one 1.5% of
the purchaseprice as compensation); Pennsylvania Complaint, supranote 1,at Exhibit D § 1(b) (requir-
ing PO to determine at “his or her sole discretion, what amount of commission will be offered to the
Cooperating Broker. . .[,]” further requiring that the totalsum of the commission to MV and the Coop-
erating Broker equals 6%.).

17. Massachusetts Complaint, supranote 1, at Exhibit A § 3(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 3(a), Exhibit D § 3(a).

18. Damages are in the amount of the greater of: 3% of the Property’s curmrent Realtors Valuation
Model home value estimate) or (ii) 3% of the fair market value of the Property at the time of the breach,
or an (iii) Early Termination Event as “reasonably determined” by MV. Massachusetts Complaint, supra
note 1, at Exhibit A § 3(a) (referring to the fair market value of the property which is presumably syn-
onymous or comparable to the Realtors Valuation Model value estimate specified in both HBAs included
in the Pennsylvania complaint); Pennsylvania Complaint, supra note 1,at Exhibit C § 3(a), Exhibit D §
3(a).

19. Both Exhibits A and C of the Pennsylvania Complaintspecify that PO terminating or attempting
to terminate the MV’s right to act as the exclusive listing agent for the Property; or (2) PO no longer
owns the Property due to foreclosure, forfeiture, or has transferred interests in the Property (voluntary
or involuntary) subject to subparagraph 3(c). Massachusetts Complaint, supra note 1, at Exhibit A §§
3(c)(1)—(ii) (alsoincludes language that PO entering into a “Competing Engagement” counts as an Early
Termination Event); Pennsylvania Complaint, supra note 1, at Exhibit C §§ 3(c)(i)—(ii), Exhibit D, §
3(c) (onlyincludes termination and attempting to terminate as similar Early Termination events).

20. Massachusetts Complaint, supranote 1, at Exhibit A § 3(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 3(a), Exhibit D, § 3(d) (This HBA differs in that in addition to the ten-day period
following a sale or transfer in which MV is not paid, an exception for an Early Termination Even can
also occur “as soon as the circumstances reasonably warrant.”).

21. Massachusetts Complaint, supranote 1, at Exhibit A § 3(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 3(a), Exhibit D § 3(d).

22. The assumption agreement must be “in formand substance satisfactory to Company, whereby . .
.” the party agreeing to the HBA “if any, agrees to be bound by this Agreement, with the same effect as
if they had originally been the Property Owner hereinunder. Massachusetts Complaint, supranote 1, at
Exhibit A § 3(a); Pennsylvania Complaint, supra note 1,at Exhibit C § 3(a), Exhibit D § 3(c)(This HBA
differs in that in addition to the ten-day period following a sale or transferin which MV is not paid, an
exception for an Early Termination Even can also occur “as soon as the circumstances reasonably war-
rant.”).

https://scholarship.law.missouri.edu/betr/vol7/iss1/9
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cancel@homeownerbenefit.com.?? PO hasten days from the date of PO’s notice of
election to rescind that it must repay all funds received from MV.24

There is one narrow exception thatallows PO to exit the HBA without liability
to MV.25 This exception results if PO decides to market the Property but MV is
unable to sell the Property within six months of execution following a listing Agree-
ment or on terms consistent with MV’s.26 After the six-month period, the HBA al-
lows PO to attempt to procure a buyer independent of MV’s efforts fora 60-day
period (“Owner Listing Period”) immediately after the Exclusive Listing Period.?’

Perhapsto preventits cloud on PO’s title, Exhibit D contains a subsection out-
lining the situations in which it will subordinate its lien at PO’s request.?® Such
situationsinclude PO refinancing or obtaining a new mortgage and foreclosure due
to a third party.?®

23. Pennsylvania Complaint, supranote 1, at ExhibitD § 11 (Paragraph 54 specifies that this is the
more recent HBA, see Pennsylvania Complaint, supra note 1, at 11.).

24. Pennsylvania Complaint, supra note 1, at Exhibit D § 11 (the effectivedate of recission is the later
of: (i) the date PO receives the acknowledgment ofreceipt from MV, or (ii) thedate on which the funds
MYV paid to PO are returned to MV. PO shall permanently forfeit his or herright to rescind this Agree-
ment which shall be binding and enforceable if MV does notreceive all funds it paid to PO by the
repayment deadline).

25. Massachusetts Complaint, supra note 1,at Exhibit A §§ 4(a)—(b); Pennsylvania Complaint, supra
note 1, at Exhibit C §§ 4(a)—(b), Exhibit D §§ 4(a)—(b).

26. Massachusetts Complaint, supranote 1, at Exhibit A § 4(a) (specifying that the six-month period
begins if the Property is unsold, under agreement to be sold on consistent terms and conditions with the
applicable Listing Agreement); Pennsylvania Complaint, supra note 1, at Exhibit C § 4(a) (specifying
that MV must be unableto procure a ready, willing, and able buyer on consistent terms and conditions
with the Listing Agreement); Pennsylvania Complaint, supra note 1, at Exhibit D § 4(a) (specifying
synonymous terms with Exhibit C except giving PO the ability to have reduced the listing price of the
Property).

27. If PO enters into a contract with a Qualified Buyerin accordance with subparagraph 4(a) and the
contract closes, the Property ’s title “transfers (i) onidentical terms in subparagraph 3 (a) and (ii) no later
than the 60th day following the expiration of the Owner Listing Period, no Commission will be due and
payable to MV in connection with this sale.

A “Qualified Buyer” is a ready, willing, and able buyer who (i) is unaffiliated with Property Owner, (ii)
enters into anarm’s length transaction for the purchase of the Property on the identical terms set forth in
the Listing Agreement, and (iii) is not a person to whom Company showed the Property or was otherwise
identified as a prospect by Company in accordance with the terms and conditions ofthe Listing Agree-
ment.

Massachusetts Complaint, supra note 1, at Exhibit A §§ 4(a)—(b) (specifying that the purchase of the
Property is ata price equivalent to or greater than the prior pricelisted during theterm ofthe justexpired
listing Agreement); Pennsylvania Complaint, supra note 1, at Exhibit C § § 4(a)—(b), Exhibit D §§ 4(a)-
(b). (Differing in that it requires PO to procure a buyer “at a price equal to or greater than the final listing
price of the Property during the Exclusive Listing Period.”).

28. Pennsylvania Complaint, supra note 1, at Exhibit D § 5(c).

29. Pennsylvania Complaint, supra note 1, at Exhibit D § 5(c) (the HBA includes a subsection that
provides MV will consider a good faith request from PA to refinance or obtain a new mortgage by
subordinating the lien ofiits Agreement to therefinanced or new mortgage. MV also specifies that if PO
ceases to own the Property due to foreclosure, condemnation, or arms-length deed in lieu of foreclose to
an unrelated third party, upon written request, MV will deliverthe closing agent or purchaser a Notice
of Termination its Memorandum in a recordable form).

Published by University of Missouri School of Law Scholarship Repository,
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I1I. LEGAL CONSEQUENCES OF MV’S HBA

MV’s HBA seems like a prime opportunity for cash-strapped homeowners to
obtain “easy” or “free cash” in exchange for brokerage services.>® However, one
significant consequence of signing the HBA is that it is recorded on PO’s deed,
posing a potential financial burden on future owners that is uniquely tied to the
land.3! This potential burden falls on PO’s administrator, personal representative
heirs or devisees receiving the Property’s title, which shall vest asa matteroflaw,
on these parties.’? If a subsequent party receiving title to PO’s land refuses to as-
sume the HBA, it will be considered an Early Termination Event.33

HBAs canstill pose financially harmfulconsumer consequences to the original
signatory of the HBA. An elderly Georgia woman who had entered an HBA with
MYV experienced the sale of her home being blocked by MV due to their putting a
lien on her property.?* In Ms. Wanda Babb’scase, a representative from MV came
to her house while she was recovering from hospitalization and told her that she
owed MV $6,000 (3% of her home’s value) for selling without MV’s services.??
Bothreal estate agents representing Ms. Babb and her buyer waived their commis-
sions so that Ms. Babb could pay the penalty to MV and sell the home.3¢ In a Florida
case, a woman received $1,000 from MV for signing an HBA and paid MV $8,000
forcanceling the Agreement.3” Ms. Eleanor Gardner, the signatory, alleged that MV
did not sign her copy of the contract she signed and included pages she never saw
when signing it, which she claimed included the 40-year duration.’® A Vermont
woman highlighted the peculiarity of signing an HBA saying, “She [presumably,
an MV agent]never did any kind of a showing, never did any kind of an open house
... She did no work. I thought that was the end of the contract.”3?

The HBA hasalso posed challenges to a Missouri homeowner. A St. Louis area
resident, Ms. Allen had been heavily pursued over her telephone to enter an HBA,
finally relented and received a $500 check after the caller had told her she could
receive up to $2,000.40 Never learning about a purported lien being filed on her
house, Ms. Allen could not take out a home equity loan on the house she was

30. Massachusetts Complaint, supranote 1, at Exhibit A § 1(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 1(a), Exhibit D, § 1(a); Ulrich, supra note 3.

31. Massachusetts Complaint, supranote 1, at Exhibit A § 5(b); Pennsylvania Complaint, supra note
1, at Exhibit C § 5(b), Exhibit D § 5(b).

32. Massachusetts Complaint, supranote 1, at Exhibit A § 1(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 1(a), Exhibit D § 1(a).

33. Massachusetts Complaint, supranote 1, at Exhibit A § 3(c); Pennsylvania Complaint, supra note
1, at Exhibit C § 3(c), Exhibit D § 3(c).

34. Gray, supra note 6.

35. Id.

36. Id.

37. Ulrich, supra note 3.

38. Id.

39. [-Team: Rutland Couple Locked Into 40-Year Agreement With Realtor After Signing ‘Homeowner
Benefit Agreement’, CBS BOST. (Mar. 4,2022, 6:34 PM), https://www.cbsnews.com/boston/news/iteam-
real-estate-homeowner-benefit-agreement-rutland.

40. Jacob Barker, Florida Real Estate Firm Accused of Equity Theft by St. Louis Homeowners, ST.
Louis POST-DISPATCH (Dec. 23, 2022), https://www.stltoday.com/news/local/crime-and-courts/florida-
real-estate-firm-accused-of-equity -theft-by-st-louis-homeowners/article 55f4f406-7a6f-5a9¢-9432-
£5d194029028.html.
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planning to remodel because of this extra lien on her property.*! In Missouri alone,
there are an estimated 100 contracts between MV and homeowners with 40 of them
in the St. Louis metropolitan area.*?

Various legal questions asto the enforceability and desirability, or lack thereof,
of the HBA arise. These include, but are not limited to, the HBA purporting to se-
cure a lien on a Property which could pose consequences fora homeownerrefinanc-
ing or whether HBAs constitute an unreasonable restraint on trade. This paperseeks
to answer if the HBA is an enforceable contractand whether it can be made to run
with the land and bind successors.

IV.THE LAW OF AGENCY AND REAL ESTATE BROKERAGE
CONTRACTS

MYV hastried to strengthen its Agreement with PO by enforcing a contract typ-
ically only enforceable between the parties to the contract by making it appear to
be an outright exclusive listing contract at the moment PO signs an HBA.

Usually, a real estate listing creates an agency relationship between brokers and
homeowners; some courts have goneas farasto characterize a real estate broker as
a “special agent of restricted authority.”43 Contracts between brokers and home-
owners are personal and fiduciary, and are terminated by death or renunciation by
the agent, who actsasa broker.** The principal (the client, buyer, or seller) can ako
terminate a listing contractby death or revocation, unless the agent hasan interest
in the subject of the agency.*

The obligations and nature of the HBA help determine whether it can be en-
forced against non-original parties to the contract who do not assume it.*® An ex-
clusive listing contract’s termination upon the agent (broker) or principal’s PO
death illustrates thatthe HBA is solely a personal contract between the contracting
parties and should not extend beyond the lifetime of either PO or MV.47 In Charles
B. Webster Real Estatev. Rickard,the Court of Appeals for the 5th District of Cal-
ifornia held that an exclusive listing agreement terminated on the principal’s
death.*® On May 26, 1967, Dr. Moore and his wife had entered into “an exclusive
and irrevocable right to sell a 156-acre vineyard ata state price of $234,000, fora

41. Both the Pennsylvania Complaint and this news story show that MV ’s offer to subordinate its lien
in § 5(c) if PO refinances his or her home or obtains a newmortgage is ineffective in removing its cloud
on PO’s title. This is most likely regardless of whether § 5(c)is included in the HBA or not, demonstrat-
ing that lenders have no trust in MV cooperating with them. Furthermore, this lien should not affect PO’s
ability to get financing if there were a clear and unambiguous understanding in the HBA that a MV
would subordinateits lien in certain circumstances. /d.; Pennsylvania Complaint, supra note 1, at 18 (a
Philadelphiahomeowneralso failed to obtaina home equity loan a few months after executing the HBA
because MV had a mortgage lien on her property).

42. Barker, supra note 39.

43. See Charles B. WebsterReal Est. v. Rickard, 98 Cal. Rptr. 559,561 (Cal. Ct. App. 1971); Smith
v. H.C. Bailey Co., 477 So. 2d 224,235 (Miss. 1985). But see Vallis v. Rimer, 140 N.E.2d 638, 641
(Mass. 1957).

44. Rickard, 98 Cal. Rptr. at 561.

45. Id.

46. Cushman & Wakefield of Md., Inc. v. DRV Greentec, LLC, No0.0369,2018 WL 3025859, at *6
(Md. Ct. Spec. App. June 18, 2018).

47. Rickard, 98 Cal. Rptr. at561; H.C. Bailey Cos.,477 So.2d at235; Treasurer and Receiver Gen.
v. Sheehan, 193N.E. 46,47 (Mass. 1934); Brown v. Cushman, 53 N.E., 860, 861 (Mass. 1899).

48. Rickard, 98 Cal. Rptr. at 565.
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term ending on December 31, 1968,” which included a 5% commission paid to the
broker if the property was sold during the length of the agreement.*® The Court
reasoned that, if the principal had accepted the benefit of the broker’s efforts, he
may be liable forthe reasonable value of the broker’s services.’® Thatnot being the
case, the principal’s estate was not liable for the broker’s commission.3!

Similar to the Rickard case, MV is unlikely to be successful in recovering any
fee from PO, PO’s estate, or its successors, before taking significant steps that en-
title it to a commission after PO appoints MV asan agent.>2 If PO appoints MV as
its agent, the agency relationship should be construed as unenforceable beyond the
life of PO, provided that MV does not fulfill a broker’s duties.’3 A broker’s com-
mission is earned when, “during the agency, he finds a purchaser,able and willing
to buy, and who actually offers to buy on the terms stipulated by the owner.”3* If
MYV cannot prove thatit found a ready, able, and willing buyer on PO’s terms, it is
not entitled to a commission from PO, PO’s estate, or PO’s assigns who do not
assume the HBA.55 Even Chief Justice Marshall recognized that an agency agree-
ment terminates when, “That a power ceases with the life of the person giving it,
admits of one exception. If a power be coupled with an ‘interest,” which survives
the person giving it, and may be executed afterhis death.”>® The intrinsic personal
nature of a listing contract should prevent the enforceability of the HBA beyond
PO’s lifetime whether or not MV hasbeen appointed asan agent.>” Otherwise, en-
forcing the HBA independent of MV showing it complied with PO’s terms would
be to enforce a contract that would be “render[ed] impossible the performance con-
templated .. .” between its parties.>® To construe in favorof MV would allow them
to reap a windfall of uneamed profits.>°

V. WHETHER THE HBA CREATES A VALID LIS PENDENS

MYV has tried to strengthen the enforceability of its Agreement with PO by at-
tempting to create the effect of a lis pendens without any present obligation on PO.

A lis pendens is a notice to alert creditors, prospective purchasers, and others
to identify thattitle to a particular piece of real property is involved in litigation.%°
Hunting World, Inc. v. Super. Ct presents an appropriately filed lis pendens where
Hunting World, Inc. filed an action to set aside a fraudulent transfer between two
other parties in a lawsuit claiming trademark infringement and counterfeiting of its
merchandise.®! The California Court of Appeals held that a lis pendens was valid

49. Id. at 560.

50. Id. at 565.

51. Id.

52. Int’l Network, Inc. v. Woodard, 2017 COA 404, 27, 405 P.3d 424, 430.

53. W.B. Martin & Son v. Lamkin, 188 Ill. App. 431, 436 (Ill. App. Ct. 1914).

54. Id.; Thorton v. Lewis, 126 S.E.2d 869, 329-330 (Ga. Ct. App. 1962).

55. Thorton, 126 S.E.2d at 871.

56. Lamkin, 188 I1l. App. at 436 (quoting Huntv. Rousmanier’s Adm’rs, 21 U.S. (8 Wheat) 174
(1823); There is no need to discuss an agency coupled with an interest because the HBA does not im-
mediately create an agency agreement between MV and PO).

57. Id.

58. Charles B. Webster Real Est. v. Rickard, 98 Cal. Rptr. 559, 563 (Cal. Ct. App. 1971).

59. Lamkin, 188 Ill. App. at 437.

60. Sailfish Point, Inc. V. Sailfish Point Owners Representatives by Jaffe,679 So. 2d 1283, 1285 (Fla.
Dist. Court 1986).

61. Hunting World, Inc. v. Super. Ct., 26 Cal. Rptr. 2d 923, 924 (Cal. Ct. App. 1994).
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when a debtor fraudulently transferred real property to his wife.%? Conversely,
Braunston v. Anchorage Woods, Inc. exhibits an inappropriately filed lis pendens.¢?
There, plaintiffs filed a lis pendens against neighbors developing their land to utilize
a potential judgment to limit defendants’ legal use of their land and that it would
affect the title or possession of the use or enjoyment of the property within § 120 of
the Civil Practice Act.

On the other hand, identifying aninvalid lis pendens is significant because of
the consequences it poses consequences. As it was in Braunston, the Court of Ap-
peals of New York defined such an improper lis pendensas a claimanthaving “no
right, title or interest in or to the real estate against which it is filed, and where the
suit simply concermns some encroachment or wrong perpetrated by defendants on
plaintiffs’ land.”® Courts have repeatedly held that a lis pendens recorded in an
action not involving title has no effect.%¢ Historically, the legislative intent of lis
pendens statutes indicated an intent to restrict this type of remedy.®” This is due to
the ease with which a lis pendens can be recorded and its serious consequences.’8A
lis pendens that has been filed clouds the property’s title and prevents its transfer
until the litigation is solved or the lis pendens is expunged.®®

In terms of the HBA and MV, MV has improperly created the effect of a lis
pendens without a proper lis pendensin the first place. The HBA creates no affirm-
ative action that could trigger an obligation for PO to pay damagesuntil PO decides
to list its house with MV.70 While MV may havea claim to a PO’s title if it records
the memorandum, itis an improperclaim because no colorable dispute between PO
and MV under the HBA could exist without PO first appointingMV as its agent.”!
Rather, MV hastried to overleverage itself by using filing a lis pendens asa “col-
lateral meansto collect money damages” in the absence of a proper claim againsta
Property.’? As stated in the Pennsylvania Attorney General’s complaint, “MV’s Re-
alty’s Notice to Index Lis Pendensstatesno claim to title of the real estate at issue.
Rather, it detailsan alleged breach of the Homeowner Benefit Agreement that could
trigger a homeownerto pay an early termination fee underthe contract.”’3 Thus, the
HBA actively clouds PO’s titles without there even being a valid claim against PO’s
titles, leaving the title in doubt for buyers, lenders, devisees, and heirs.

62. Id.

63. Braunston v. Anchorage Woods, Inc., 178 N.E. 2d 717, 718 (N.Y. App. 1961).

64. Id.

65. Id.

66. Lewis v. Super. Ct., 37 Cal. Rptr. 2d 63, 70 (Cal. Ct. App. 1994).

67. Urez Corp. v. Super. Ct., 235 Cal. Rptr. 837, 839 (Cal. Ct. App. 1987).

68. Id.

69. Id.

70. Massachusetts Complaint, supranote 1, at Exhibit A § B; Pennsylvania Complaint, supranote 1,
at Exhibit C § B, Exhibit D § B (specifying “should Property Owner decide to market the Property for
sale...[,]” not an obligation to do so).

71. Urez Corp., 235 Cal. Rptr. at 843.

72. Id. at 843; Burnette v. Black, 578 So. 2d 740, 742 (Fla. Ct. App 1991).

73. Pennsylvania Complaint, supra note 1, 20.
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VI. WHETHER THE HBA CREATES A VALID COVENANT RUNNING
WITH THE LAND

MYV has tried to strengthen the enforceability of its Agreement with PO by
framing it as a covenant running with the land to bind PO’s successors during the
HBA’s 40-year duration.’

a. General Framework of Covenants Running with the Land

The common law’s standard forenforcing servitudes provides a framework for
determining whether the HBA is a valid covenant running with the land.”5 In the
early 19th century, contract law was generally only enforceable between original
contracting parties, not between their successors in ownership of the land con-
cerned.”® The general rule of non-assignability allowed parties standing in privity
of estate to assign their contract.”’ The English 16th-century Spencer’s Case estab-
lished three requirements for a covenant to bind successors in ownership of bur-
dened land, which could be applied to contextsnot solely limited to landlord -tenant
law.”8 In the 17th-century English case Tulk v. Moxhay, a chancery court uphelda
covenant enforcing a land use restriction to keep and maintain the gardens and
grounds against successor landowners, reasoningthat it was persistent “‘equity’ that
bound the covenantor’s land even after its transfer to a successor.”’? American
courts generally adhere to the principles from Spencer’s Case and Tulk v. Moxhay
as a structure for determining whether a covenant should run with the land.8°

American courts require that,to enforcea covenantagainsta successor at law
formoney damages, “[1]the original covenantingparties intended to bind successor
owners to the restriction, [2] the restriction ‘touched and concerned the land, [3] the
original covenantingparties stood in ‘privity of estate,” and [4] the successor took
the land with notice of the restriction.”8! In enforcinga covenantagainsta successor
asan equitable servitude (e.g., specific performance oran injunction), the privity of
estate requirement is omitted.®? In analyzing whether each requirement has been
met, “intent to bind successors” is usually reflected by express language purporting
to bind “parties and their ‘heirs, successors, and assigns,”” and notice can be met by
constructive notice of proper recording in the public land records.®? The center of
covenant disputes more often concerns “‘privity of estate’ and “‘touch and con-
cemn’ requirements.”$4

Courts look to the benefits and burdens of a covenant to determine if privity of
estate hasbeen satisfied to bind successors, whether or not the covenantisrecorded

333 373

74. Massachusetts Complaint, supra note 1, at Exhibit A §§ 2, 5(a); Pennsylvania Complaint, supra
note 1, at Exhibit C §§ 2, 5(a)—(b), Exhibit D §§ 2, 5(a).

75. R. WILSON FREYERMUTH ETAL., PROPERTY AND LAWYERING 582-86 (3rd ed. 2010).

76. Id. at 583.

78. Id. at 583-84.
79. Id. at 585.

82. Id. at 585-86.
83. Id. at 586.
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on the deed.?> The First Restatement of Property “required both horizontaland ver-
tical privity before a covenantee (CE) or her successor (CE2) could enforce the
burden of a covenant against a successor to the covenanter (CR2).”86

In Bremmeyer Excavating, Inc. v. McKenna, the Washington Court of Appeals
invalidated an exclusivity service contract between Bremmeyer Excavating, Inc.
and a client afterthe client sold the property to John McKenna and John Pietromon-
aco did not use the contractor’s services.8” The Court held that an exclusive contract,
whereby Bremmeyer Excavating, Inc. received the exclusive right for five yearsto
perform all hauling of fill material and installation of certain utilities on the sub-
jected property in exchange for the lowest competitive bid obtained by Gerald
Parks, did not create horizontal privity of estate between the original contracting
parties.8® The Court reasoned that “the record before this court lacks evidence that
the fill contract passed between the original parti o, wh es in conjunction with an
interest in land or that the contractrelates to coexisting or common property inter-
ests and “[a]bsent?08i In other words, the privity of estate between Bremmeyerand
Parks wassolely a personalpecuniary benefit to Bremmeyerso no horizontalprivity
existed. Although the prior owner, Parks, stood in vertical privity with the succes-
sive buyers, McKenna and Pietromonaco, this covenant was a burden without a
benefit to buyers and could not run with the land to successive owners.

Courts look to the substance and not the form of a covenant in determining
whether it touches and concems the land.?® In Neponsit Prop. Owners’ Ass'n v.
Emigrant Indus. Sav. Bank, the New York Court of Appeals upheld a covenant that
touched and concerned the land.®! Developer, Neponsit Realty Company, filed a
covenant purportingto run with the land in the deed of a subdivided parcel for res-
idential lots that would be “devoted to the maintenance of the roads, paths, parks,
beach, sewers and such other public purposes as shall from time to time be deter-
mined by the party of the first part, its successors or assigns.”2 Neponsit was suc-
cessful in foreclosing on a lien on land in its development because the covenantwas
designed as “an affirmative covenantto pay money foruse in connection with, but
not upon, the land which it is said is subject to the burden of the covenant.”®3 The
Court reasoned that there is no rigid formula for determining whether a covenant
touches and concerns the land but that it was very clear that the covenant here
touched and concerned the land.?* Annualdues paid to the Property Owners’ Asso-
ciation met the touch and concern requirement because lot owners’ benefit in en-
joying a common right to the public land was inseparable from paying dues upon
purchasing a lot from Neponsit.?>

85. Id. at 586—87; Cushman & Wakefield ofMd.,Inc. v.DRV Greentec, LLC, No. 4196860V, 2018
WL 3025859, at *7 (Md. Ct. Spec. App. June 18, 2018).

86. FREYERMUTH ETAL., supra note 73, at 588.

87. Bremmeyer Excavating, Inc. v. McKenna, 721 P.2d 567, 568—69 (Wash. Ct. App. 1986).

88. Id. at 567-68.

89. Id. at 569; FREYERMUTH ETAL., supra note 73, at 588—89.

90. Bremmeyer Excavating, Inc., 721 P.2d at 568.

91. Neponsit Prop. Owners’ Ass’nv. Emigrant Indus. Sav. Bank, 15 N.E.2d 793, 798 (N.Y. 1938).

92. Id. at 794.

93. Id. at 795.

94. Id. at 796.

95. Id. at 794, 797.
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b. Whether Brokerage Commissions Can Run with The
Land

Courts have applied the same principles with land to commissions arising out
of brokerage contracts purporting to run with the land.?® Courts have resoundingly
upheld brokerage contracts as personal contracts, rendering them not assignable
without express assumption to bind a subsequent owner.’” Applying the traditional
test for covenants running with the land provides some certainty for subsequent
owners of a home with an HBA attached to its title.%®

In Cushman & Wakefield of Maryland, Inc. v. DRV Greentec, LLC, the Court
of Special Appeals of Maryland addressed a subsequentlandlord’s obligation to pay
brokerage commissions because its tenant from the previous owner contracted for
a lease renewal option, including a provision thatthe landlord would pay both the
tenant’s and landlord’s brokerage commission.?® The original landlord, MGP, had
assigned its interest in any future leases of the property and defaulted on its loan. 100
After Bank of America purchased the property ata foreclosure sale, the bank mar-
keted the property for sale, and its offering memorandum stated that the sale was
“‘subject to a Deed of Lease from [MGP] Landlord, to [TRAX], dated July 15,
2010.”°101 On January 20,2012, DRV purchased the property from Bank of Amer-
ica, and both parties “signed the Assignment and Assumptions of Tenant Lease and
Contracts . . .” stating that the assignee “‘agrees to perform all of the covenants,
agreements and obligations under the Lease and Contracts binding on Assignor, or
RealProperty, Improvements, or Personal Property . . . .”192 InMarch2015,DRV’s
tenant, TRAX, renewed its tenancy with the broker, Sloan, based on the terms and
conditions in Section 32 of the lease that TRAX had entered into with MGP.!93
Brokers Cushman and Sloan requested the subsequent owners, DRV, to pay renewal
brokerage commissions of $617,928.50 and $463,446.37 but met DRV’s refusal 04

Affirmed by the Court of Appeals of Maryland, the Special Court of Special
Appeal’s first pertinent conclusion was thata party assuminga lease must expressly
agree to assume the personal obligations of the seller to be bound.!%5 The Court
reasoned that, when DRV purchased the property from the bank, it signed an as-
signment agreement from the bank,not MGP, so no valid assignment occurred.!%°
The Courtrelied onlanguage from Spivakv. Madison-54th Realty Co. where a bro-
ker unsuccessfully sought to recover a commission from a property owner thatac-
cepted the assignment of a lease because the lease’s language was too indefinite to
create a promise, makingit unable to hold a subsequent property owner liable for a
brokerage commission upon the tenant’s exercise of an option to extend its lease.

96. Cushman & Wakefield of Md., Inc. v. DRV Greentec, LLC, No. 4196860V,2018 WL 3025859,
at *7 (Md. Ct. Spec. App. June 18, 2018).
97. Id. at *6; Blasser v. Cass, 314 S.W.2d 807, 809 (Tex. 1958).
98. Cushman & Wakefield of Md., Inc., 2018 WL 3025859 at *6. See also supra Part IV(Db).
99. Cushman & Wakefield of Md., Inc., 2018 WL 3025859 at *2.
100. Id.
101. Id.
102. Id. at *3.
103. Id. at *1, *3.
104. Id.
105. Cushman & WakefieldofMd., Inc. v. DRV Greentec, LLC, 203 A.3d 835, 840 (Md. 2019), af’g,
2018 WL 3025859 (Md. Ct. Spec. App. June 18, 2018).
106. Cushman & Wakefield of Md., Inc., 2018 WL 3025859 at *6.
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107 Furthermore, the Court held thattakingtitle “subjectto” a lease is insufficient to
constitute an express assumption of a personal covenant in a lease.!%% Relying on
precedent, the Court reasoned thata subsequent owner’s assumption of “all terms,
covenants, and conditions of the leases” has been held as insufficient to constitute
a covenant to pay a brokerage commission.!%? Consistent with characterizing bro-
kerage commissions as personal, the Court argued that a party assuming a lease
must expressly agree to assume this personal obligation of the seller for it to be
bound to the agreement (as with mortgages).!!? Because the purchase and sale con-
tract between the bankand DRV did not contain a reference to DRV’s assumption
of any liability for a renewal commission, the renewal commission could not be
enforced against DRV.!!!

The Courtin Cushman & Wakefield provided further clarification that contracts
thatare personal, such as brokerage contracts,do not touch and concern the land.!2
The Court explained that covenants, such as paying rent, taxes, keeping mortga ged
property insured, repairing, rebuilding, or even maintaining property, affect the ob-
ligations, use, and enjoyment of land.!!3 The Court distinguished between these
aforementioned valid covenants that easily touch and concern the land with broker-
age commissions thatare: (1) separate from a renewalcontract; and (2) “a personal
obligation between MGP and the formerlandlord and a ppellants.”!!4 The Court fur
ther argued thatthe personalnature of brokerage contracts prevents them from en-
cumbering property that they are purportedly assigned to and that “the broker com-
mission doesnot affect the title to or the possession, use, or enjoyment of the prop-
erty.”!!> Thus, providing a reason for construing that the renewal contract’s broker-
age fee commission was unenforceable against subsequent owners.! !

In Blasser v. Cass, the Supreme Court of Texas held that a real estate agent
could notrecovera renewal commission forrenewal leases concerning property that
the broker’s client sold to a subsequent owner.!!” The new buyer, Blasser, had not
signed the agreementthat would have made him liable to the broker, Cass, for re-
newal commissions.!!8 Cass was to receive commissions forrenewals of two leases
negotiated between two groups of two parties.!!® Meyer, Cass’s client, agreed to
pay a commission for negotiating a lease.!2?? Any options granted by the lessee
would obligate Meyer to pay an additional commission on all renewals if a lease
term was shorter than five years.'?! This contract would bind Meyer, his assigns,
successors, and heirs to the agent’s commissions.!?2 The Court argued that land
“should be subject to ready sale and lease” and as “an article of commerce. . .

107. Id. at *6.
108. Id.

109. Id.

110. Id.

111. Id at *6, *7.
112. Id. at *7.
113. Id.

114. Id.

115. Id.

116. Id.

117. Blasser v. Cass, 314 S.W.2d 807, 809 (Tex. 1958).
118. Id. at 808.
119. Id.

120. Id.

121. Id.

122. Id.
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burden[ing] lands with personal covenants would be to hamper and impede real
estate transactions to the detriment of owners, purchasers, and agents.” 23 The Court
noted thatland is socially beneficial, and, therefore, burdens limiting its use or ob-
ligations enforcingpayment “forbenefitsreceived in its use” are undesirable.!24 The
Court contended that for a burden to be a validly running promise on the land, it
musthavea compensatingadvantage preventing it from “being on the whole a de-
terrent to land use and development. . . . “125 Hence, the brokerage commissions
were personal covenantsthat required the Blassers to assume the payment of lease
renewal commissions to incur liability to Cass, which did not occur.!26

i. Whether the HBA Satisfies Intent

The HBA’s language that “obligations underthe Agreement are covenants run-
ning with the land to bind successors during the Agreement’s term” would satisfy
the intent requirement of a valid covenant to run with the land.'?” Paragraph 5@) of
the HBA stating that the Agreement “shall bind future successors in interest to title
to the Property” is further evidence of MV’s intent to cloud PO’s title.!2% As previ-
ously discussed, even HBAs without explicit language specifying intent still convey
a similar message.'?°

ii. Whether the HBA Satisfies Notice

The HBA fully satisfies the notice requirement, either through actual or con-
structive notice.!39 Each HBA being nearly identical, asindicated in Paragraph 5(b)
of Exhibit D in the Pennsylvania complaint, state “[u]pon Company’s request from
time to time, Property Owner shall provide Company with a written certificate con-
firming the existence of this Agreement and that this Agreement remains in full
force and effect.”!3! This is evinced by MV properly recording their covenants in
the public land records, which would further strengthen their case for meeting this
requirement for a covenant to run with the land.!32 Furthermore, this conclusion is
allegedly supported by a Florida homeowner who entered into an HBA with MV
and alleged that MV never sent her a copy of her signed contract.!33 This Florida
homeowner also claimed to have never seen certain pages included in MV’s

123. Id. at 809.

124. Id.

125. Id.

126. Id.

127. Id. at 808—-809; Cushman & Wakefield of Md.,Inc. v. DRV Greentec, LLC, No. 4196860V, 2018
WL 3025859, at *7 (Md. Ct. Spec. App. June 18, 2018). FREYERMUTH ET AL., supra note 73, at 586.
128. FREYERMUTH ET AL., supra note 73, at 586; Massachusetts Complaint, supra note 1,at Exhibit A
§ 5(a); Pennsylvania Complaint, supra note 1, at Exhibit C § 5(a).

129. Massachusetts Complaint, supra note 1, at Exhibit A §§ 2, 5(a); Pennsylvania Complaint, supra
note 1, at Exhibit C §§ 2, 5(a)—(b), Exhibit D §§ 2, 5(a).

130. Massachusetts Complaint, supranote 1, at Exhibit A § 5(b); Pennsylvania Complaint, supra note
1, at Exhibit C § 5(b), Exhibit D, § 5(b); FREYERMUTH ETAL., supra note 73, at 586.

131. Massachusetts Complaint, supranote 1, at Exhibit A § 5(b); Pennsylvania Complaint, supra note
1, at Exhibit C § 5(b) (giving MV the right to obtaina “recordable amendment to the document confirm-
ingthe existence ofthis Agreement[.]”); Pennsylvania Complaint, supra note 1, at Exhibit D § 5(b).
132. Massachusetts Complaint, supranote 1, at Exhibit A § 5(b); Pennsylvania Complaint, supra note
1, at Exhibit C § 5(b), Exhibit D § 5(b).

133. Ulrich, supra note 3.
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Agreement when she signed it.!3* A complaint filed by the Commonwealth of Penn-
sylvania asserts that MV misled and omitted material facts from its Agreement
when describing the HBA to Pennsylvania homeowners over the telephone and on
MV’s website.!33

c. Where the HBA Satisfies Privity of Estate

The HBA does not satisfy any privity of estate between MV and successive
partiesto it.!3¢ Inthe HBA’s context, as in Bremmeyer, there is no horizontalprivity
between MV and PO once PO has appointed MV as its agent because the benefit
between MV and PO is solely pecuniary to MV.!37 Neither is there a successive
interest in PO’s land upon appointing MV as his or her agent.!*® While vertical
privity between the original PO to the HBA would be established upon the transfer
or death of PO since they would be successive partiesin interest of an entire estate,
it would be immaterial without horizontal privity between the original PO and
MV.139

MYV may argue that horizontal privity exists if PO appoints MV as its agent,
since the mutualinterests would consist of MV receiving a brokerage commission
in exchange forproviding PO brokerage services.'*? However, the Court in Sonoma
Dev., Inc. v. Miller confirmed that horizontalprivity is satisfied when “the covenant
[is] partof atransactionthatalso includes the transferof an interest in land thatis
either benefitted or burdened by the covenant.”!4! The HBA does not validly trans-
fer an interest in PO’s land to MV because there is no exchange in interests in PO’s
land between PO and MV during any time of the HBA thathasany logical connec-
tion to the parties’ use and enjoyment of the land.!#2 While MV may argue thatits
property interest constitutes a lien secured against the Property if PO defaults, the
language in § 5(a) of the HBA is not adequately clear whether it creates a lien

134. Id.; Complaint at 19, Florida v. MV Realty PBC, LLC, No. 22-CA-009958 (Fla. Cir. Ct. 2022);
(some consumers claim they waited months to receive a copy of the HBA and others claimed to never
received a copy until they requested one. MV’s failure to provide a copy of the HBA at its execution
severely interfered PO’s ability to exercise their contractual right to cancel within 3 days).

135. Pennsylvania Complaint, supra note 1, at 11.

136. Massachusetts Complaint, supra note 1, at Exhibit A §§ B, 1(a), 3(a)(c); Pennsylvania Com-
plaint, supra note 1, at Exhibit C §§ B, 1(a),3(a)-(c), Exhibit D §§ B, 1(a), 3(a)«(c); Bremmeyer Exca-
vating, Inc. v. McKenna, 721 P.2d 567, 568 (Wash. App. Ct. 1986); FREYERMUTH ET AL., supra note
73, at 588.

137. FREYERMUTH ETAL., supra note 73, at 588.

138. Neponsit Prop. Owners’ Ass’nv. Emigrant Indus. Sav. Bank, 15 N.E.2d 793,797 (N.Y. 1938).
(as it was in Neponsit when the grantor required the grantee of theland to pay for common areas that the
grantee has anappurtenant easement orright ofenjoyment); Columbia Club, Inc. v. Am. Fletcher Realty
Corp., 720N.E.2d 411, 416, 422 (Ind. Ct. App. 1999) (concluding that a property owner who granted an
easement to the owner of an adjacent property received reimbursement for damages arising from con-
struction of a buildingand parking garage were successors-in-interest to the property on which the con-
struction occurred. The covenant to reimburse and the grant of the easement were in the same document,
thus, the agreement was a covenant made in the context of a transferto owners of the construction site
and the indemnification provision thus ran with the land).

139. FREYERMUTH ET AL., supra note 73, at 588 (vertical privity focuses upon the succession of inter-
ests of the original covenanting parties, requiring the successive owner to succeed the entire estate of the
predecessor).

140. Id.

141. Sonoma Dev., Inc. v. Miller, 515 S.E.2d 577, 580 (Va. 1999).

142. Columbia Club, Inc., 720 N.E.2d at 419.
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sufficient to secure all sums due under the HBA; neither does § 5(a) define whata
defaulting event is.!43

d. Whether the HBA Satisfies Touch and Concern

The HBA does notsatisfy the touch and concern standard primarily because it
is a personalpecuniary interest solely forthe benefitof MV.!44 This is supported by
the Courtin Wharton Assoc., Inc. v. Cont’l Indus. Capital LLC, where it stated that
“‘[t]here is no question that[a]brokerage agreementis nota covenant running with
the land.””143

A covenant legitimately touching and concerning the land must appreciably
affect the title or “possession, use, or enjoyment of the property.” 46 Like the Coutt’s
conclusion in Cushman & Wakefield that brokerage commissions concerning a
lease do not run with the land,the HBA similarly reflects a personal obligation that
does notencumberthe property.!47 Brokerage contracts do not create mutualbene-
fits and burdens between the broker and PO; thus, it bears no relationship to PO’s
possession, use, or enjoyment of the Property.'4® The HBA’s most serious legal ob-
ligation is a potential, one-sided financial benefit to MV and a potential financial
burden overhanging PO or its successor.!4® The Court’s reasoning in Blasser sup-
ports the rationale behind construing brokerage covenantsas personaland undesir-
able burdens to run with the land.!3? Enforcing an HBA on PO’s successors would
constitute a burden on a highly important “article of commerce[,]” land, potentially
impeding the successor owner’s choice to alienate his or her land to potential pur-
chasers if the forty-year contractual period has not yet expired.'’! MV’s HBA un-
deniably hampersthe “socialinterest in the utilization of land,” adversely burdening
ownership for no mutually advantageousreason besides serving a clear and easily
calculable profit motive to collect a fee from homeowners who breach their HBA
or anassignee who does not wantto be bound to it.!3> As 0f2018, the median du-
ration of homeownership is thirteen years across the nation.!33 Thus, MV has cre-
ated a burden attached to land that has no easily identifiable benefit to PO buta
substantial burden on its clients who have entered into HBAs.!>* Individuals who
have entered into HBAs are restricted from engaging, hiring, or employing any

143. Massachusetts Complaint, supranote 1, at Exhibit A § 5(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 5(a), Exhibit D § 5(a); Farrey v. Sanderfoot, 500 U.S. 291, 296 (1991).

144. Cushman & Wakefieldof Md, Inc. v. DRV Greentec, LLC, No0.0369,2018 WL 3025859, at *6
(Md. Ct. Spec. App. June 18, 2018).

145. Ass’n, Inc. v. Cont’l Indus. Capital LLC, 29 N.Y.S.3d 717, 719 (N.Y. App. Div. 2016).

146. Cushman & Wakefield of Md., Inc., 2018 WL 3025859 at *7.

147. Id.

148. Id.

149. Massachusetts Complaint, supranote 1, at Exhibit A §§ 1 (a), 5(b); Pennsylvania Complaint, su-
pranote 1, at Exhibit C §§ 1(a),5(b), ExhibitD §§ 1(a), 5(b); Farrey v. Sanderfoot, 500 U.S. 291, 296
(1991). See also Pennsylvania Complaint, supra note 1, at 20-21.

150. Blasser v. Cass, 314 S.W.2d 807, 808—09 (Tex. 1958).

151. Id. at 808; Massachusetts Complaint, supranote 1, at Exhibit A § 1(a); Pennsylvania Complaint,
supra note 1, at Exhibit C § 1(a), Exhibit D § 1(a).

152. Blasser, 314 S.W.2d at 809.

153. Nadia Evangelou, How Long Do Homeowners Stayin Their Homes? NAR NAT’L ECONOMISTS’
OUTLOOK, (Jan. 8, 2020), https://www.nar realtor/blogs/economists-outlook/how-long-do-homeown-
ers-stay-in-their-homes,

154. Massachusetts Complaint, supra note 1, at Exhibit A § 1 (a); Pennsylvania Complaint, supr note
1, at Exhibit C § 1 (a), ExhibitD § 1 (a).
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other real estate broker or sales agent to sell or list their Property, a choice that a
reasonable homeownermay desire within forty years of entering into any brokera ge
contract.!3?

Furthermore, an assignee of PO could not effectively assume the HBA because
ofthe document’s language in § 5(a) and § 3(c)(i)-(ii) of the HBA filed in the Mas-
sachusetts complaint and the HBA in Exhibit C of the Pennsylvania complaint. !5
The Court’s reasoning in Cushman & Wakefield that the lease’s language “‘all
terms, covenants, and conditions of the leases’” were insufficient to establish an
assumption of a covenant to paya brokerage commission is strikingly similar to the
HBA'’s sweeping and imprecise language because the HBA does also not explicitly
identify the obligations that the assignee owes to PO (e.g., § 1(a), “Property owner
shall notengage, hire, or employ anotherreal estate broker or sales agent to sell or
list the Property as “for sale by owner”).!57

VII. CONCLUSION

MYV runs afoul of contract law principles by seeking a brokerage fee before
taking significant steps in fulfilling a broker’s duties and enforcing its contract
against successors who choose not to assume the HBA. MV has also tried to cir-
cumvent property law principles by recording its HBA in the land records to eam a
profit from every breaching homeowner or successor—traditional principles for
covenantsto run with the land can grind the HBA to a halt forflagrant violations of
these principles. HBAs put non-sophisticated homeowners in high-stakes precari-
ous situations where they may be unaware of the obligation they are contracting for
and could face financial devastation during the HBA’s forty-year duration. Thus,
the HBA is unenforceable against successors to the homeowner.

155. Massachusetts Complaint, supra note 1, at Exhibit A § 1 (a); Pennsylvania Complaint, supr note
1, at Exhibit C § 1 (a), Exhibit D § 1 (a).

156. Massachusetts Complaint, supra note 1, at Exhibit A §§ 3 (c)(i)—(ii), 5(a); Pennsylvania Com-
plaint, supra note 1, at Exhibit C §§ 3 (c)(i)—(ii), 5(a), Exhibit D, §§ 3(c), 5(a).

157. Massachusetts Complaint, supranote 1, at Exhibit A § 1(a); Pennsylvania Complaint, supra note
1, at Exhibit C § 1(a), Exhibit D § 1(a); Cushman & Wakefield of Md, Inc. v. DRV Greentec, LLC, No.
0369, 2018 WL 3025859, at *6 (Md. Ct. Spec. App. June 18, 2018).
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