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fore failed to] show that it is contrary to their sincere religious belief to
seek licenses.""' In the view of the Fayetteville court, the church's
"new found" belief compelling them to open day-care centers was
given the same credibility as a prisoner's professed "jail-house
religion." The failure to prove that a belief was central to the religious
practices of the operators of the children's homes was also at work in
Roloff Evangelistic Enterprises, Inc. v. Texas' and Oxford v. Hill.'74

The children's home in Tabernacle Baptist Church v. Conrad'
cleared the sincerity and centrality tests presumably by testimony or
examination of church documents. The court found as a fact that:

Plaintiff's beliefs are based upon fundamentalist [Baptist]
principles. Among these principles is a firmly held convic-
tion that the church is obligated to provide care and susten-
ance to deprived children. An integral part of this perceived
obligation is that those children should receive fundamental-
ist training and discipline.'

Accordingly, the court was impressed with the claim that the
vagueness of the South Carolina legislation and regulations could be
applied to oppress the operation of the children's home and frustrate
religious training. Propogating the fundamentalist Baptist faith to
children was found to be central,' as indeed propogation of the faith to
children is central to most religions.

An examination of the regulations being resisted by some
religious ministries reveals few objections that burden specific
religious convictions that are centrally and sincerely held. For exam-

172. Id. at 670-71, 258 S.E.2d at 463.
173. 556 S.W.2d 856 (Tex. Civ. App. 1977). See text accompanying notes 26,

28-35 supra.
174. 558 S.W.2d 557 (Tex. Civ. App. 1977). See text accompanying notes 27, 36

supra.
175. C/A No. 79-149 (D.S.C. Oct. 27, 1980).
176. Id., slip op. at 2. In granting the summary judgment motion of the church,

the court stated that the judgment was based on arguments presented at a hearing
and "other documents filed with this Court." Either testimony was allowed at the
hearing or documents were presented by affidavit or stipulation.

177. Id., slip op. at 6. The statutes and regulations found unconstitutional in
Tabernacle Baptist Church v. Conrad were so vague and poorly drafted that the possi-
ble breadth of their application permitted the court to imagine regulatory applications
and abuses that would burden religious conduct. Thus, without any showing that these
abuses had actually taken place, the court found in favor of the church. The case is
best seen as being grounded in the free exercise requirement that the least restrictive
means be utilized to achieve a compelling end.
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ple, requiring professional staff,"8 the keeping of orderly financial
records which are available for auditing in certain limited instances,'79

and compliance with more stringent fire and building codes for church
facilities utilized as day-care centers during the week 8 ' would be sur-
prising subjects of opposition to centrally held religious beliefs. A
long-standing principle of strict separatism from the affairs of the
world has not been found specific and central enough to occasion pro-
tection under free exercise analysis.''

178. Consider the related litigation involving state accreditation and regulation

of primary and secondary religious schools. In North Dakota v. Shaver, 294 N.W.2d
883 (N.D. 1980), the court upheld the conviction of parents for failing to send their
children to state accredited schools in compliance with state compulsory-attendance
laws. The parents had been sending the children to a school associated with their
church, Bible Baptist School, that was not state approved. The court found the
religious beliefs and actions of the parents "inseparable and interdependent," and thus

sincerely held. Id. at 891. However, the required certification of teachers in sectarian
schools was held to be a matter in which the state had a compelling interest, id. at 893,
and not contrary to the parent's religious beliefs. Id. at 892.

The opinion in North Dakota v. Shaver was noted with approval in Nagle v.

Olin, 64 Ohio St. 2d 341, 415 N.E.2d 279 (1980). Accord, Nebraska ex rel Douglas v.
Faith Baptist Church, 207 Neb. 802, 301 N.W.2d 571, cert. denied, - U.S. __ No.
80-1837, 50 U.S.L.W. 3243 (1981). See also Board of Educ. v. Allen 392 U.S. 236, 245-46
(1968) (footnote omitted), wherein the Supreme Court observed that "a substantial
body of case law has confirmed the power of the States to insist that attendance at
private schools, if it is to satisfy state compulsory-attendance laws, be at institutions
which provide minimum hours of instruction, employ teachers of specified training, and
cover prescribed subjects of instruction."

By recent legislation, the state of North Carolina no longer requires state cer-
tified teachers in sectarian schools. N.C. GEN. STAT. §§ 115-257.6 to 115-257.13. For
discussion of merits of the legislation, compare Note, State Regulation of Private
Religious Schools in North Carolina-A Model Approach, 16 WAKE FOREST L. REV.
405 (1980) with Comment, The State and Sectarian Education Regulation To
Deregulation, 1980 DUKE L.J. 801.

179. A broader requirement of periodic audits available to the state upon re-
quest was objected to in Kansas v. Heart Ministries, Inc., 227 Kan. 244, 250, 607 P.2d
1102, 1107 (1980), because of the religious belief that "God will provide." The court
never challenged the belief, but accepted the finding at trial that Reverend Cowell's

convictions were sincerely held and practiced. See text accompanying note 65 supra.
180. The more stringent safety, fire, and building code requirements are large-

ly justified by the increased usage and traffic occasioned by heavy use of the church

facilities throughout the week, rather than only for worship services a few hours each
weekend. Cf. State Fire MiFrhall v. Lee, 101 Mich. App. 829, 300 N.W.2d 748 (1980),
discussed at note 15 supra.

181. See, e.g., text accompanying notes 20, 50, 144 supra. However, separatist
religious beliefs prevailed in Wisconsin v. Yoder, 406 U.S. 205 (1972) and Ohio v.
Whisner, 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976). The successes in Yoder and
Whisner were achieved in large part due to counsel's careful and extensive develop-
ment of a factual record at trial.
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Other regulations, however, directly and substantially contradict
commonly recognized and long held religious tenets, for example, the
requirements of liability insurance; non-discrimination on a religious
basis in the selection of those served by the ministry;182 a governing
board representative of the community;183 case records open to the
state without parental permission; 84 and state-mandated procedures
for, and involvement in, grievances by members of the church or or-
ganization providing the ministry.185 Although these objections prob-
ably would afford religious exemptions from the specific regulations
involved, nonetheless they would not afford an exemption from state
licensing and regulation altogether. Only where the regulatory scheme
became "so persuasive and all-encompassing that total compliance
with each and every standard . . . would effectively eradicate" ' the
distinctive religious character and purpose of the social ministry,
would the religious beliefs be frontally impaired, violating free exer-
cise values.

. Compelling Interest and Least Restrictive Means.

The free exercise analysis next focuses on the state's burden to
prove a compelling interest in the matter it seeks to regulate and to
show. that it has done so by the least restrictive means. It is far too late
to deny that the state has a substantial, even vital interest in the
young, the poor, the helpless, and others more subject to the whims of
fate. Few would deny that many of the communities served by social

182. But see Scott v. Family Ministries, 65 Cal. App. 3d 492, 135 Cal. Rptr. 430
(1976), discussed at text accompanying notes 94-104 supra.

183. This requirement was objected to in Kansas v. Heart Ministries, Inc., 227
Kan. 244, 249, 607 P.2d 1102, 1106 (1980). The Kansas regulation stated that the gover-
ning board must have at least six members representing a variety of community in-
terests.

Often a social ministry's board is also the church council, board of deacons or
elders of the sponsoring church. State involvement with the makeup of church gover-
nance bristles with impairment of theological convictions and practices.

184. The religious conviction is spawned by a belief that the parents direct the
religious upbringing of the child. As to parental rights theories see text accompanying
notes 240-51 infra.

185. The religious conviction finds legal expression in the prohibition against
the involvement of civil authorities in ecclesiastical disputes. See text accompanying
notes 230-39 infra.

186. Ohio v. Whisner, 47 Ohio St. 2d 181, 211, 351 N.E.2d 750, 768 (1976).
Whisner held that the minimum standards for private elementary schools, compliance
being a requisite for issuance of a state charter, were of such an extensive and com-
prehensive nature that forced adherence to the "minimum standards" infringed the
parental right to exercise freely their beliefs and to direct the religious upbringing of
their children by sending them to a sectarian school.
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and human services ministries are also proper subjects of the state's
protection. Consider, for example, young children ' in day-care
centers, orphans, foster children, alcoholics and drug addicts, expect-
ant unwed mothers and their newborns, those in need of medical care
or hospitalization, the elderly and invalids, the retarded or mentally ill,
and criminal offenders seeking rehabilitation.'88

The need for state protection of other communities served by
social and human services ministries is not nearly so established or ob-
viously compelling. Consider, for example, youth recreational pro-
grams; camps and adult retreat centers; ' counseling services; and
charities offering storehouses of food and used household goods,
monetary assistance, and temporary meals and lodging.9 ' Any given
case will turn on the particular facts and circumstances involved.
However, this latter list of social ministries certainly presents a less
compelling case for justification of a comprehensive and persuasive
state regulatory scheme, including mandatory licensing or certifica-
tion.

187. See Prince v. Massachusetts, 321 U.S. 158 (1944), which upheld child-labor
laws in the face of a challenge of free exercise and free speech by a Jehovah's
Witnesses parent.

188. In much the same manner the state's strong interest in the education of
children is well established. Wisconsin v. Yoder, 406 U.S. 205 (1972); Nebraska ex rel
Douglas v. Faith Baptist Church, 207 Neb. 802, 811, 301 N.W.2d 571, 579, cert. denied,

- U.S. _ No. 80-1837, 50 U.S.L.W. 3243 (1981); Nagle v. Olin, 64 Ohio St. 2d 341,
352-53, 415 N.E.2d 279, 287 (1980); North Dakota v. Shaver, 294 N.W.2d 883, 895-97
(N.D. 1980).

189. See note 110 supra. When members of Congress proposed to regulate
youth camps, including those operated by churches, the religious community was
aroused and handily defeated the proposed bill. Youth Camp Safety Act, S. 258, 95th
Cong., ist Sess. (1977). As proposed, the act would:

(1) Create a division of Youth Camp Safety within the Depart-
ment of Health, Education and Welfare. The director of this division
would have the power to prepare and promulgate such standards and
regulations as would accomplish the purpose of making youth camps safe.

(2) This division (which would have $7.5 million appropriated to
run it the first year) would encourage states to pass their own laws and
resolutions, and to undertake their own regulation of youth camps within
their borders.

(3) Should the state choose not to enact a Youth Camp Safety
Law, the division would be empowered to come in and administer the
federal standards on its own. These powers include the power to set safe-
ty standards, relating to the choice of a camp director, camp counselors,
campsights and their environs and equipments.

The bill died largely because no one had demonstrated a clear need for the governmen-
tal oversight.

190. See note 105 supra.
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The courts in Roloff Evangelistic Enterprises, Inc.,'9' Oxford v.
Hill,92 and Kansas v. Heart Ministries, Inc.'93 had little trouble with the
state's assertion of a compelling interest in licensing children's homes
in order to protect the physical and mental well-being of the children
residing in such facilities. The state's interest in protecting the
"physical safety and moral environment" of young children left in day-
care centers was also found to be compelling in North Carolina v.
Fayetteville Street Christian School."'

More difficult to resolve is whether the state has achieved its in-
terests by the least restrictive means. It was this final facet of the free
exercise analysis that tipped the scales in favor of the church that
operated the children's home in Tabernacle Baptist Church v.
Conrad.'95 The federal district court distinguished the Roloff and
Fayetteville cases by noting that the Texas and North Carolina regula-
tions were directed only at "certain well-defined health and safety
standards."'96 In contrast, the licensing scheme in South Carolina was
"replete with broadly phrased provisions giving [the state] virtually
unlimited discretion" thus "fly[ing] in the face of [the church's]
religious beliefs."'97

Curiously, the court in Heart Ministries neglected to consider the
least restrictive means requirement in its free exercise analysis. 9

This is particularly disturbing because the regulations were so com-
prehensive and persuasive that the court declined even to labor to
summarize all of them.'99 In the court's muddled approach, seemingly
focused on free speech rather than free exercise values,"9 it was ap-
parently deemed sufficient to baldly assert that:

Absent the existence of licensing procedure, applicable to
sectarian and nonsectarial establishments alike, the State

191. 556 S.W.2d 856, 859 (Tex. Civ. App. 1977). See text accompanying notes
26, 28-35 supra.

192. 558 S.W.2d 557, 559 (Tex. Civ. App. 1977). See text accompanying notes
27, 36 supra.

193. 227 Kan. 244, 252-53, 607 P.2d 1102, 1108-09 (1980). See text accompanying
notes 52-74 supra.

194. 42 N.C. App. 665, 672, 258 S.E.2d 459, 463 (1979). See text accompanying
notes 40-50 supra.

195. C/A No. 79-149 (D.S.C. Oct. 28, 1980).
196. Id., slip op. at 5.
197. Id., slip op. at 6.
198. 227 Kan. 244, 256-57, 607 P.2d 1102, 1111 (1980).
199. Id. at 248, 607 P.2d at 1106 ("The regulations, as would be expected, are

lengthy and quite detailed, and we will make no attempt to summarize all of them

here.").
200. Id. at 253-56, 607 P.2d at 1109-10.
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lacks essential knowledge required for the exercise of its
power and duty to protect children from physical and men-
tal harm. Absent licensing, the fire and safety regulations,
with which defendants are willing to comply, could not be ef-
fectively enforced and their purpose would be
compromised.201

No reasoning is tendered by the court to disclose why these vital
concerns cannot be met absent licensing. °2 Obviously they can be. Only
a little imaginative thought would have been necessary to see that the
models offered by the Indiana"0 3 and Virginia... child day-care acts
point the way toward limited intrusion into this sensitive constitu-
tional area, with the state's oversight in the health, fire, safety, and
child abuse matters retained and effectively enforced.

C. Establishment Clause

The establishment clause has been repeatedly construed by the
federal courts as ensuring what is popularly called "separation of
church and state." Chief Justice Burger has observed that:

[F]or the men who wrote the Religion Clauses of the First
Amendment the "establishment" of a religion connotated
sponsorship, financial support, and active involvement of
the sovereign in religious activity."5

The Court has not, however, held to the notion of an impregnable wall
of separation or strict neutrality between church and state. "Our prior
holdings do not call for total separation between church and state;
total separation is not possible in an absolute sense. . . . [T]he line of
separation, far from being a 'wall,' is a blurred, indistinct, and variable
barrier depending on all the circumstances of a particular relation-
ship .'206

The tripartite test announced in Lemon v. Kurtzman' 7 is the
starting point of establishment clause analysis:

201. Id. at 257, 607 P.2d at 1111-12.
202. Equally troubling was the court's suggestion that it should treat sectarian

and nonsectarian establishments alike. The United States Supreme Court has already
stated that in an appropriate free exercise case this "neutral" treatment is not permit-
ted. See note 13 supra.

203. See text accompanying notes 111, 118, 120, 127-32 supra.
204. See text accompanying notes 112, 118, 120, 127-32 supra.
205. Walz v. Tax Comm'n, 397 U.S. 664, 668 (1970).
206. Lemon v. Kurtzman, 403 U.S. 602, 614 (1971). See also Roemer v. Board of

Pub. Works, 426 U.S. 736, 745-46 (1976).
207. 403 U.S. 602, 612 (1971).

1981]
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1. The legislation and underlying regulations must have a
secular purpose;

2. The legislation and underlying regulations must neither ad-
vance nor inhibit religion, thus having a neutral effect; and

3. The legislation and underlying regulations must not foster
excessive entanglement between government and religion by ongoing
and intrusive administrative relationships or by creation of political
divisiveness." 8

The first part of the Lemon test-secular purpose-is rarely at
issue when evaluating state licensing of social and human services
ministries of religious organizations because secular and sectarian
organizations are generally treated the same.

In consideration of the primary effect facet of the analysis, the
Supreme Court has offered a futher refinement of the factors to con-
sider. In Roemer v. Maryland Public Works Board,"°9 the court turned
back a challenge to the constitutionality of a state funding program
which afforded noncategorical grants to eligible colleges and univer-
sities, including sectarian institutions which awarded more than just
seminarian or theological degrees. In discussion focused on the foster-
ing of religion, but equally applicable to the inhibition of religion, the
Supreme Court said:

[T]he primary-effect question is the substantive one of what
private educational activities, by whatever procedure, may
be supported by state funds. Hunt [v. McNair10] requires (1)
that no state aid at all go to institutions that are so "per-
vasively sectarian" that secular activities cannot be

208. Id. See Ball, What is Religion?, 8 THE CHRISTIAN LAWYER 7, 12-13 (1979),
wherein the dubious origin of the "political divisiveness" facet of the entanglement
test is noted.

209. 426 U.S. 736 (1976).
210. 413 U.S. 734 (1973). The challenged state aid in Hunt was for-the construc-

tion of secular college facilities, the plan being one of authority to issue state revenue
bonds. The Court upheld the legislation with this commentary on the primary effect
test:

Aid normally may be thought to have a primary effect of advancing
religion when it flows to an institution in which religion is so pervasive
that a substantial portion of its functions are subsumed in the religious
mission or when it funds a specifically religious activity in an otherwise
substantially secular setting.

Ic. at 743. The college in Hunt, although subject to substantial control by its sponsor-
ing Baptist church, was nevertheless found not "pervasively sectarian." Id. at 743-45.
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separated from sectarian ones, and (2) that if secular activi-
ties can be separated out, they alone may be funded."'

As with the Baptist college in Hunt v. McNair,212 the Roman
Catholic colleges in Roemer were held not to be "pervasively
religious." '13 The record supported findings that the institutions
employed chaplains who held worship services on campus, mandatory
religious classes were taught, some classes started with prayer, there
was a high degree of autonomy from the Roman Catholic church, facul-
ty were not hired on a religious basis and had complete academic
freedom except in religious classes, and students were chosen without
regard to their religion.

A comparison of Roemer and Hunt with the elementary and
secondary schools in Committee for Public Education v. Nyquist " will
help to clarify the term "pervasively religious." The parochial schools
in Nyquist, found to be "pervasively religious," conformed to the
following profile: the schools placed religious restrictions on student
admissions and faculty appointments, they enforced obedience to reli-
gious dogma, they required attendance at religious services, they re-
quired religious or doctrinal study, the schools were an integral part of
the religious mission of the sponsoring church, they had religious in-
doctrination as a primary purpose, and they imposed religious restric-
tions on how and what the faculty could teach." 5

In determining what is "pervasively religious," it must be
remembered that some authorities suggest that "religion" as defined
for establishment clause purposes is considerably constricted from the
concept of "religion" in free exercise jurisprudence."' If this is a cor-

211. 426 U.S. at 755 (plurality opinion). For a comprehensive discussion of the

dangers inherent in civil authorities attempting to separate the "mostly religious"

from the "primarily secular," see Worthing, "'Religion" and "Religious Institutions"

Under the First Amendment, 7 PEPPERDINE L. REV. 313 (1980).

212. 413 U.S. 734 (1973). See note 210 supra.
213. 426 U.S. at 758 (plurality opinion).
214. 413 U.S. 756 (1973).
215. Id. at 767-68.
216. See TRIBE, supra note 151, at § 14-6; Note, Toward a Constitutional

Definition of Religion, 91 HARV. L. REV. 1056 (1978).
Consider, for example, the charitable solicitation ordinance struck down in

Espinosa v. Rusk, 634 F.2d 477 (10th Cir. 1980), cert. filed, No. 80-1207, __ U.S. - ,

49 U.S.L.W. 3547 (1981), pursuant to a free exercise clause analysis. The ordinance had

classified the collection of money for religious purposes as solicitation for "evangelical
or missionary but not secular" ends. A secular purpose was said to be "not spiritual or

ecclesiastical, but rather relating to affairs of the present world, such as providing

food, clothing, and counseling." Thus, a church's program to solicit funds for the poor

1981]
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rect statement of the law, then the establishment clause is of dimin-
ished utility to religious organizations in holding at bay an increasing-
ly growing and affirmative state.

Evaluation of the final element of the analysis in Lemon requires
consideration of four subparts. Assessing the administrative entangle-
ment requires looking at:

(1) the character and purposes of the benefited [or inhibited]
institutions, (2) the nature of the aid [or state intrusion] pro-
vided, and (3) the resulting relationship between the State
and the religious authority.21

Assessing the fourth subpart, "[p]olitical fragmentation . . . on
religious lines,"2 8 dictates a look at whether the community served is
local or widely dispersed, the intrusion is primarily with religious
bodies or with those of no religious affiliation, and the degree of
autonomy from the sponsoring church.219

Before embarking on the entanglement analysis, the Court
warned:

There is no exact science in gauging the entanglement of
church and state. The wording of the test . . . itself makes
that clear. The relevant factors we have identified are to be
considered "cumulatively" in judging the degree of en-
tanglement.22

Apparently the church day-care centers in North Carolina v.
Fayetteville Street Christian School22 and the children's homes in

required a permit. The ordinance was deemed a religious test prohibited by Cantwell
v. Connecticut, 310 U.S. 296 (1940).

The broad definition of religion in Espinosa seems correct, certainly for free ex-
ercise purposes. It can readily be seen, however, why some have urged a narrower
definition for establishment clause use. With the increase of fraud and the spawning of
religious cults, some of which may abuse the body and the mind, a state left helpless to
initiate any involvement in that which is arguably religious is in no one's long term in-
terest.

217. 426 U.S. at 748 (plurality opinion); Lemon v. Kurtzman, 403 U.S. 602, 615
(1971).

218. Lemon v. Kurtzman, 403 U.S. 602, 623 (1971).
219. Roemer v. Board of Pub. Works, 426 U.S. 736, 765-66 (1976) (plurality opi-

nion); Tilton v. Richardson, 403 U.S 672, 688-89 (1971).
220. Id., 426 U.S. at 766.
221. 42 N.C. App. 665, 258 S.E.2d 459 (1979). See text accompanying notes

40-50 supra.
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Roloff Evangelistic Enterprises, Inc. v. Texas222 and Oxford v. Hill2 23

did not argue the establishment clause. As previously discussed, 224 the
federal district court summarily brushed aside the excessive entangle-
ment claim in Tabernacle Baptist Church v. Conrad.2 25 From all appear-
ances a genuine issue of fact was raised concerning excessive adminis-
trative entanglement with the local foster care review boards, thus,
rendering the grant of summary judgment in favor of the state er-
roneous.

Surprisingly, the religious ministry in Kansas v. Heart
Ministries, Inc. 2"6 neglected to assert establishment clause defenses as
well. Nevertheless, one comment by the court suggests that had the
"pervasively religious" issue been before it, the children's home
ministry would have been deemed primarily secular:

[Heart Ministries] is equating the operation of homes for
children, usually a secular activity, with the dissemination
of religious ideas. The teaching of religious doctrine to child-
ren simply cannot be equated with every aspect of the physi-
cal care of children on an around-the-clock basis for First
Amendment purposes." '

The court finding the children's home "secular" simply cannot be
reconciled with Roemer, Hart, and Nyquist. Comparing the relevant
elements as discussed by the Supreme Court with the institution in
Heart Ministries, clearly the entity established by Reverend and Mrs.
Cowell was "pervasively religious." There was religious restriction on
staff selection, enforced obedience to religious dogma, required attend-
ance at worship services, and required religious or doctrinal study.
Further, the children's home was an integral part of the religious mis-
sion of the sponsors, and religious evangelization was a primary pur-
pose of the home, although there were no religious restrictions on the
admission of the children.2 8

222. 556 S.W.2d 856 (Tex. Civ. App. 1977). See text accompanying notes 26,
28-35 supra.

223. 558 S.W.2d 557 (Tex. Civ. App. 1977). See text accompanying notes 27, 36
supra.

224. See text accompanying notes 83-86 supra.
225. C/A No. 79-149 (D.S.C. Oct. 28, 1980).
226. 227 Kan. 244, 607 P.2d 1102 (1980). See text accompanying notes 52-74

supra.
227. Id. at 256, 607 P.2d at 1111.
228. Id. at 245-50, 607 P.2d at 1104-07. Presumably there was no indicated

religious restriction on the admission of the children because once in the home the
staff sought to convert them to fundamentalist Christianity.

19811
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The court in Heart Ministries incorrectly assumed that the pro-
tected exercise of religion is no broader than activities usually
religious in nature. Because the ministry functioned as a children's
home, a service that has both public and private nonsectarian counter-
parts in society, it was to this court "usually secular." Simply because
a majority of children's homes are operated by nonsectarian organiza-
tions does not make Reverend Cowell's work nonreligious. Proper es-
tablishment clause analysis steers a court not to organizational struc-
ture, nor to whether it has secular counterparts in society, but rather
to the nature, character, and underlying purposes of the entity.

A finding that the children's home in Heart Ministries was "per-
vasively religious" would not have precluded state regulation
altogether. It would have required, however, that the State of Kansas
be less intrusive in its oversight. This, of course, leads to the entangle-
ment facet of the Lemon test. Given the character and purpose of
Reverend Cowell's ministry, the extensive nature of the state's regula-
tion, and the resulting relationship of continuous state surveillance,
the Kansas regulatory scheme should have been found unconstitu-
tional as applied to the children's home. However, less intrusive
regulations pertaining to fire, health, and safety inspections; required
professional certification of staff; and minimum educational, medical,
and nutritional standards would withstand establishment clause ana-
lysis.29

D. Civil Involvement in Ecclesiastical Disputes

Certain state regulations of social and human services ministries
of religious organizations may impermissibly interfere with intra-
church discipline or disputes. This may occur in: (1) disputes concern-
ing the terms and conditions of employment, including discrimination;
(2) the discipline or discharge of an employee; (3) the discipline of an in-
dividual served by the ministry, including suspension or withholding
of services to the individual; (4) complaints from members of the public

229. Cf. Nebraska ex rel Douglas v. Faith Baptist Church, 207 Neb. 802, 301
N.W.2d 571, cert. denied, __ U.S. No. 80-1837, 50 U.S.L.W. 3243 (1981); North
Dakota v. Shaver, 294 N.W.2d 883 (N.D. 1980). These cases uphold the authority of the
state to provide for licensing of sectarian schools in order to effectuate limited educa-
tional standards such as certification of teachers, offering courses in a prescribed
range of subjects, and compliance with all municipal and state health, fire and safety
laws. For an opposing view, see Bird, Freedom from Establishment and Unneutrality
in Public School Instruction and Religious School Regulation, 2 HARV. J. L. & PUB.
POLY 125, 193-95 (1979). Any overbearing state standards would, however, be imper-
missible. Ohio v. Whisner, 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976). See note 186
supra.
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concerning a ministry's refusal to admit them or otherwise offer its
services on a nondiscriminatory basis; and (5) disputes within the
governing board over the ministry's policies and direction.

It is not unusual for a church-operated day-care center or
children's home to be open only to families who are members of that
church. Such a restriction runs counter to state regulations that pro-
hibit discrimination on specified bases, including religion. In like man-
ner, most church-operated ministries employ workers on a religious
basis because they view them as lay ministers. Such workers are sub-
ject to church discipline and dismissal for violation of religious canons
or beliefs. Participation in the ministry, either as a worker or as one
served, is regarded as a privilege, not a right. The church must be free
to determine the scope of its ministry without state interference.

Upon receipt of a complaint from a private citizen or a parent con-
cerning a ministry, state regulations often mandate a grievance proce-
dure. If the complainant is a member of a church having its own inter-
nal government for dispute resolution, compliance with the state
grievance procedure may impermissibly interfere with religion by
subordinating matters of ecclesiastical cognizance to civil judgment.

Invoking the doctrine of civil nonintervention in church disputes,
the Supreme Court in Serbian Orthodox Diocese v. Milivojevich.3° re-
jected a defrocked bishop's objection to his ouster by the highest body
of the Serbian Orthodox Church and to reorganization of the Ameri-
can-Canadian diocese by this same tribunal. The Court stated that in-
quiry by civil authorities into ecclesiastical decisions was inconsistent
"with the constitutional mandate that civil courts are bound to accept
the decisions of the highest judicatories of a religious organization of
hierarchical polity on matters of discipline, faith, internal organization,
or ecclesiastical rule, custom, or law. 231

In Milivojevich there was no dispute that the church involved
was other than a hierarchical church, and that the sole power to
remove clerics rested with the governing body that had decided the
bishop's case.232 Nor was there a question that the matter at issue was
a religious dispute of ecclesiastical concern.23 The Illinois Supreme
Court agreed with these conclusions, but the court decided in favor of
the defrocked bishop because, in its view, the church's adjudicatory

230. 426 U.S. 696 (1976).
231. Id. at 713.
232. Id. at 715.
233. Id. at 709.
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procedures had been applied in an arbitrary manner.234 On appeal the
United States Supreme Court rejected the "arbitrariness" exception
to the rule of nonintervention in religious disputes.23

The Supreme Court also reversed the state court's disapproval of
the diocesan reorganization, holding that the Illinois court's opinion
had impermissibly relied on its "delv[ing] into the various church con-
stitutional provisions" relevant to "a matter of internal church govern-
ment, an issue at the core of ecclesiastical affairs." '236 The enforcement
of the provisions in controlling church documents could not be accom-
plished "without engaging in a searching and therefore impermissible
inquiry into church polity.""23

The opinion in Milivojevich leaves several questions unanswered.
Does the rule of noninterference apply only to a hierarchical church?
Does it apply only to a church, and not to a parachurch or lay religious
organization? Does it apply only to matters where clerics are con-
cerned, or, also to disputes involving lay religious employees or church
members? How does one distinguish matters of "secular" concern to
the state from the religious topics of "discipline, faith, internal
organization, or ecclesiastical rule, custom, or law"?

Proper application of the noninterference rule in Milivojevich re-
quires a return to the analysis of more general application under the
free exercise clause.3 8 However, clearly older, more established
religions would be favored if Milivojevich applied only to hierarchical
churches. Moreover, serious free exercise questions are involved when
civil authorities are given the task of deciding who is a "cleric" and
who is a "lay employee" more subject to state regulation.239

E. Parental Rights

Where those served by a religious ministry are children, and
those children are placed in the care or custody of the religious

234. See Serbian E. Orthodox Diocese v. Milivojevich, 60 Ill. 2d 477, 328
N.E.2d 268, 281-82 (1975).

235. 426 U.S. at 713. The "arbitrariness" exception had been established in dic-
tum in Gonzalez v. Archbishop, 280 U.S. 1, 18 (1929).

236. Id., 426 U.S. at 721.
237. Id. at 723.
238. See text accompanying notes 152-67 supra.
239. Cf. NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979), wherein the

Supreme Court acknowledged the role of parochial school teachers as lay religious
ministers. Accordingly, subjecting the employment relationship of parochial school
teachers to the jurisdiction of the National Labor Relations Act would "give rise to
serious constitutional questions." Id. at 501.
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organization by the parent or guardian, the concept of parental rights
may come into play. Common examples are church camps, day-care
centers, and children's homes.

In the course of resisting state regulation and licensing schemes,
the religious organization often will assert the defense that having
been delegated certain authority by the parents, it must defer to the
primary rights of the parents rather than the regulatory dictates of
the state. A recent example of this defense may be found in Kansas v.
Heart Ministries, Inc."° where Reverend Cowell refused to permit the
state to inspect the case records of children in his care without the per-
mission of the parents.241

The concept of parental rights draws from' and doctrinally
depends upon the more established principles of free exercise,
freedom of association, due process, and equal protection. The counter-
vailing doctrine is the plenary police power of the state as parens
patriae. In the context of the subject of this article, parental rights are
often considered in conjunction with free exercise analysis. According-
ly, in Meyer v. Nebraska,24 a state law forbidding the teaching in
public or private schools of any modern language other than English to
any child who had not passed the eighth grade was found to be con-
trary to substantive due process rights. In reversing the conviction of
a parochial school instructor, the Court said:

Corresponding to the right of control, it is the natural duty
of the parent to give his children education suitable to their
station in life ....

. . . [The instructor's] right thus to teach and the right of
parents to engage him so to instruct their children, we
think, are within the liberty of the [Fourteenth] Amend-
ment.24

Two years later in Pierce v. Society of Sisters244 a state com-
pulsory education act requiring children to attend a public rather than
parochial school was held to be an unreasonable interference with the
liberty of parents to direct the upbringing of their children, and thus

240. 227 Kan. 244, 607 P.2d 1102 (1980).
241. Id. at 250, 607 P.2d at 1107. Reverend Cowell testified that compliance

with the state's requirement to keep records on each child and to disclose them to the
state, would be a "breach of ethics of his Christian ministry."

242. 262 U.S. 390 (1923).
243. Id. at 400.
244. 268 U.S. 510 (1925).
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contrary to substantive due process concerns. In an often quoted
passage, the Supreme Court said:

The fundamental theory of liberty upon which all govern-
ments in this Union repose excludes any general power of
the State to standardize its children by forcing them to ac-
cept instruction from public teachers only. The child is not
the mere creature of the State; those who nurture him and
direct his destiny have the right, coupled with the high
duty, to recognize and prepare him for additional obliga-
tions.245

In Griswold v. Connecticut,24 the Supreme Court spoke of Pierce
as resting on the first amendment. Later, in Wisconsin v. Yoder,247 the
Court referred to Pierce as "a charter of the rights of parents to direct
the religious upbringing of their children." A still later decision men-
tioned "the right to choose nonpublic over public education" in Pierce
as an aspect of free exercise.248 Thus, subsequent cases have brought
the holding of Pierce within the free exercise rights of the first amend-
ment.

Although religious ministries resisting state regulation do not
have standing to assert the rights of parents leaving children in their
charge, parents are often joined as parties for strategic reasons.249

When joinder is accomplished, the rights of the parents to direct the
religious upbringing of their children may be central. Consider the
case of Michigan v. Nobel"' involving the related area of state regula-
tion of education. In Nobel, parents who refused to send their children
to public school or a private school outside their home were charged
with violating a state compulsory education law. The court held that
the state statutes must give way to the documented and sincere reli-
gious beliefs of the parents regarding the education of their children.
The parents prevailed in Nobel notwithstanding the state's strong in-

245. Id. at 535.
246. 381 U.S. 479, 482-83 (1965).
247. 406 U.S. 205, 233 (1972).
248. Committee for Pub. Educ. v. Nyquist, 413 U.S. 756, 788 (1973).

249. See, e.g., Texas v. Corpus Christi Peoples' Baptist Church, Cause No. 297,
248 (200th Jud'l D. Ct., Travis Cty., Tex. Jun. 30, 1981), appeal docketed, No. 13,575

(Tex. Civ. App. Sep. 4, 1981); Corpus Christi Peoples' Baptist Church v. Texas Dept. of
Human Resources, 481 F. Supp. 1101, 1103 (S.D. Tex. 1979). For like reasons the
employees of religious ministries may seek intervention in order to argue their right
to freely exercise their religious calling unhindered by the state.

250. Nos. S-791-0114-A and S-791-0115-A (57th D. Ct. for the City of Allegan,
Mich. Dec. 12, 1979). See also Nebraska v. Rice, 204 Neb. 732, 285 N.W.2d 223 (1979).

HeinOnline  -- 16 Val. U. L. Rev. 52 1981-1982



SOCIAL SER VICES MINISTRIES

terest in education, in contrast to recent cases elsewhere upholding
compulsory attendance laws challenged by unlicensed church
schools. 5

IV. A SUGGESTED APPROACH

There is some evidence of judicial deference to the bureaucratic
assumptions of a social science "elite" that the program and personnel
of religious service organizations no longer enjoy the traditional ram-
part of freedom that normally accompanies religious action."5 ' How-
ever, because so few cases have been decided after full trial on the
merits, insufficient returns are available to suggest a trend.2 53

Where a "substantial threat to public safety, peace or order""2 4 is
implicated, the state can and should monitor the activity involved. The
battle is not over whether the state has a regulatory interest, for it
clearly does, but over the nature and degree of that involvement. The
legislation in Indiana, Virginia, Louisiana, Alabama, and South Caro-
lina255 suggests an approach that accommodates both legitimate state
concerns and the values undergirding the free exercise and establish-
ment clauses. Legislation satisfies the state's compelling interests in
health, fire, and safety by permitting exempt religious organizations
to comply as follows:

1. The organization must give periodic written notice to the
state that it is in operation, including addresses of all places of
business, telephone numbers, officials in charge, sponsoring church or
religious group, and copies of incorporation or organizational papers.
This notice or registration is necessary for the state to be adequately
informed and to properly exercise its interests.2 5

1

251. See notes 178, 229 supra.
252. See, e.g., Kansas v. Heart Ministries, Inc., 227 Kan. 244, 607 P.2d 1102

(1980).
253. Roloff, Oxford, Fayetteville, and Tabernacle Baptist Church were all

decided on pretrial motions. The outcome may well have been different had the courts
had a fully developed factual record. Fayetteville and Emmanuel Baptist Preschool
are presently before courts of original jurisdiction for trial on the merits. See note 29
and text accompanying notes 37-39 supra. Corpus Christi is on appeal following a full
trial. See text accompanying note 39 supra.

254. Wisconsin v. Yoder, 406 U.S. 205, 221-29 (1972).
255. See text accompanying notes 111-15, 118-34 supra.
256. Although registration is a prior restraint on religious exercise, it is slight.

Moreover, the restraint is justified by the state's compelling interest in the fire,
health, and safety area. No matter how extreme one's separatist views on church and
state, they must give way to this proper but limited role of the state protecting its
citizens.
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2. The organization must submit to inspection by appropriate,
local or state fire, health, and safety officials, and file with the state
certificates of compliance. The inspection codes should be reasonable
and no more stringent than those applicable to the organization's
secular counterparts.

3. The organization must post a notice concerning its exempt
status in a conspicuous place and furnish written notice thereof to
those its serves. Additional information on facilities, policies, govern-
ing board, and staffing must be available upon request. The notices
shall give a government address and telephone number to contact in
the event an individual has questions of the state or desires to file a
complaint. This requirement follows the practice of consumer-oriented
legislation which requires the disclosure of sufficient information to
enable a potential customer to make an informed and deliberate choice.

4. Upon receipt of a sworn written complaint from a member of
the public, the state may inspect for violations of fire, health, and safe-
ty codes and for physical abuse. The state shall submit the sworn com-
plaint to the appropriate local or state official for investigation and, if
appropriate, prosecution. For example, allegations of child abuse
would be submitted to the local district attorney and fire code viola-
tions to the municipal fire marshall.

5. When appropriate, certain minimum standards for health and
safety should be written into the legislation. For example, a minimum
ratio of employees to number of children in a day-care center.257

6. The organization will be issued a letter of compliance certify-
ing that the appropriate registration form and other documents have
been filed with the state. Only a letter of compliance is issued, not a
state license." 8 A license is not required because it implies to some that

257. Minimum standards in the statutes rather than in regulations afford an
additional degree of insulation from state entanglement. Regulations are more subject
to amendment and reinterpretation than is a statute. Moreover, under this suggested
approach the statute is enforced, if violated, by a court. This results in a limited intru-
sion by civil authorities, as opposed to a continued organic relationship with an ad-
ministrative body.

258. "License" is defined as a "right or permission granted in accordance with
law by a competent authority to engage in some business or occupation, to do some
act, or to engage in some transaction which but for such license would be unlawful."
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE,

UNABRIDGED, 1304 (1976). Thus, licensing certain religious activity does indeed imply
that the state has the power to prohibit engaging in the religious activity altogether.
Cf. Murdock v. Pennsylvania, 319 U.S. 105 (1943) (municipality may not impose a
license tax requirement on door-to-door distribution of religious literature). Whether a
state would ever attempt such a complete ban is at present only hypothetical.
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the ministry must have the permission of the state to operate."9

7. Failure to comply with the registration requirenents of the
legislation is cause for the state to file an action in the local court of
general jurisdiction to enjoin its operation. Further, noncompliance is
a misdemeanor punishable in accord with local practice by fine or im-
prisonment.

8. The legislation shall not prevent the religious organization
from waiving the exemption, thus requiring that it be licensed by the
state upon compliance with the more extensive regulatory scheme of
the state applicable to secular organizations.

Perhaps the most difficult question to resolve is how to define
those "religious" organizations to which the exemption applies. As
previously noted, reference to section 501(c) (3) status in the Internal
Revenue Code is a legal cul-de-sac.26 Nor can newly formed churches or
religions be eliminated by exempting only established or orthodox
religious organizations. 61 Since the establishment clause test requires
that entanglement be avoided if an organization is "pervasively
religious," '262 and such an organization cannot receive public funding,
the better definition of an exempt organization is that applied in the
Louisiana legislation."3 The Louisiana statute exempts an organization

259. Notwithstanding extreme separatist views on church and state, the re-
quirement that a church or religious organization obtain a license to operate, without
more, has been found a sufficient burden on religious activity to violate the free exer-
cise clause only in Corpus Christi. See text accompanying notes 20, 50, 144, 170-74
supra. However, under this suggested approach only a letter of compliance is issued in
order to avoid impermissible administrative entanglement and political fragmentation
along religious lines.

Research studies have shown state licensing or permit schemes to be ineffec-
tual. Baron, Licensing: The Myth of Government Protection, 8 BARRISTER 46 (Winter
1981). Common defects in licensing regulation are: (1) in many instances permits are
issued almost automatically with little review of whether an applicant meets stated
qualifications; (2) standards frequently bear no relationship to legitimate government
interests, but rather are used to restrict competition; (3) the agencies charged with
responsibility devote the bulk of their resources to permit issuance and renewal, and
have little remaining time for monitoring and enforcement; and (4) violators are rarely
punished and licenses revoked. Id. at 48. Baron advocates an enforcement system
without licensing. Under such a system all standards for conduct within an industry
are set out in positive law. Violators receive sanctions, either civil or criminal depend-
ing on the severity of the public harm. The enforcement system would permit greater
resources devoted to monitoring and swift prosecution of violators.

260. See notes 120-21 supra.
261. For this reason the exemption language in the Alabama legislation is in-

adequate. See note 122 supra.
262. See text accompanying notes 209-16 supra.
263. See text accompanying note 126 supra.

HeinOnline  -- 16 Val. U. L. Rev. 55 1981-1982



56 VALPARAISO UNIVERSITY LAW REVIEW [Vol. 16

"if it receives no state or federal funds."2"4 Any organization accepting
public funds, and thus not "pervasively religious," should have little
difficulty submitting to a comprehensive state licensing and regula-
tory scheme."' Of paramount concern, however, is avoiding where
possible state involvement in the sensitive and perilous task of
defining that which is and is not religious.26

The foregoing approach reconciles the regulatory concerns of the
welfare state with the pursuit of social justice by our still vital volun-
tary religious institutions. Thus, the approach evidences an application
of the classic liberal philosophy that views with suspicion and,
wherever possible, avoids government intervention.

264. LA. REV. STAT. ANN. § 46:1404A(2) (West Supp. 1981).
265. This is not to say that individual regulations would not impermissibly of-

fend religious beliefs. Consider the examples of Roman Catholic hospitals and medical
schools that received public assistance but are exempt from performing abortions and
sterilizations. See note 109 supra.

266. See text accompanying notes 145-51 supra.
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