




RESTATEMENT OF RELIGIOUS FREEDOM

separationism and its two underlying ideas: voluntarism and avoid-
ance of political abuse that is religiously driven. Restatement H.B.1
and II.B.2 protect believers and nonbelievers alike from punish-
ment for blasphemy and from the loss of public benefit for refusal
to profess a religious belief or observe a religious practice. The
most obvious illustration of political abuse occurs in delegations of
legislative power to a church."

In order to give a more concrete definition to the twin alms
of voluntarism and the prevention of political abuse, the Court
has incorporated notions of equality into its rules on
separationism. These notions are evident in four of the Court's
prohibitions: religious classifications that favor some religions over
others;2" classifications that favorably single out particular reli-
gious observances;' laws requiring the private sector to unrea-
sonably accommodate religious employees over competing secular
demands;"1 and laws that extend benefits to the religious, but
not to others similarly situated. 2

In Restatement H.B.8, one encounters the Supreme Court's line
of cases most extolled by separationists and most reviled by
nonseparationists. Many of these cases involve governmental aid to
primary and secondary religious schools. Direct aid to church-relat-
ed schools is prohibited if the purpose of the benefit program or
its effect affords an opportunity for the transmission of inherently
religious beliefs or practices."3 An unvarnished statement of the
Court's rationale is that a religion, to be authentic and full of
vitality, should be ministrated by a voluntary church and that a
religion lacks that integrity if it is paid for from the public trea-
sury. Although a few forms of direct aid (e.g., bussing and secular
textbooks) have been permitted,M most forms of direct aid have
been disallowed because the Court regards parochial schools as
"pervasively sectarian." This perspective is both separationism in its
most virile form and, as discussed below, 5 the sharpest point of
disagreement with a vision of the First Amendment as enhancing
religious choice. However, the Court has said that church-affiliated

228 See RESTATEMENT II.B.3.
229 See RESTATEMENT H.B.4.
230 See RESTATEMENT II.B.5.
231 See RESTATEMENT lI.B.6.
232 See RESTATEMENT II.B.7.
233 See RESTATEMENT II.B.8.
234 See cases cited supra note 95.
235 See infia Part IV.D.
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colleges, hospitals, and teenage counseling centers are not nec-
essarily "pervasively sectarian." Thus, it permits most church-related
social service organizations and colleges to receive direct govern-
mental aid.23 6

The Supreme Court has ameliorated separationism by the rule
stated in Restatement II.C.3. In cases such as Mueller,27 WittersM

and Zobrest,ns the Court has upheld state aid directed to persons
who, as a matter of individual choice, elect to use their public
assistance at a religious school. As developed more fully below, 21

such rulings clearly weaken separationism while enhancing the
notion of the First Amendment's purpose as safeguarding religious
choice.

Perhaps in its most pernicious form, separationism was behind
the Court's doctrine termed "political divisiveness." This test arose
as a subpart of the Court's "excessive entanglement" inquiry-the
third prong of the three-part Lemon test.21 Because the evidence
marshalled to show the divisive nature of challenged legislation
was the private speech of religious individuals,242 political divisive-
ness analysis is inimical to the Free Speech Clause.243 Persons,
whether religious or not, have the same free speech right to enter
into public debate over proposed legislation. Simply because some
give voice to their religious convictions in heated debate is not a
reason to conclude that the legislation violates the Establishment
Clause. As a constitutional doctrine, political divisiveness so en-
shrines the value of civic tolerance as to require the silencing of
religious citizens. This result is ironic, since political divisiveness as
legal doctrine is thereby intolerant of religious expression by reli-
gious people. 2

4 The Court has recognized its error in this regard

236 See RESTATEMENT II.C.2.
237 Mueller v. Allen, 463 U.S. 388 (1983).
238 Witters v. Washington Dep't of Servs. for Blind, 474 U.S. 481 (1986).
239 Zobrest v. Catalina Foothills Sch. Dist., 113 S. Ct. 2462 (1993).
240 See infra text following note 275.
241 See Lemon v. Kurtzman, 403 U.S. 602, 622-24 (1971).
242 See Clayton ex rel. Clayton v. Place, 884 F.2d 376, 380 (8th Cir. 1989), cert. denied,

494 U.S. 1081 (1990): "[T]his approach to constitutional analysis would have the effect of
disenfranchising religious groups when they succeed in influencing secular decisions ....
[r]eligious groups have an absolute right to make their views known and to participate in
public discussion of issues . . . ." (internal quotation and citation omitted).

243 Edward Gaffney, Jr. Political Divisiveness Along Religious Lines: The Entanglement of
the Court in Sloppy History and Bad Public Policy, 24 ST. Louis U. L.J. 205 (1980).

244 Such a result would have the Establishment Clause negating the Free Speech
Clause on the basis of the content of private speech being religious, thereby disenfran-
chising those with religious convictions concerning the formulation of public policy
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and cabined political divisiveness analysis.2" Justice O'Connor was
the first to see the problem clearly when she said that "the con-
stitutional inquiry should focus ultimately on the character of the
government activity that might cause such divisiveness, not on the
divisiveness itself."2'

C. Protecting Religion from the State

The protection 6f organized religion from the state is rooted
in the key idea of institutional autonomy.247 Institutional autonomy
is separationism's second side: the principle that government may
not intervene in the internal affairs of religious organizations. In a
fully mature separationist model, there is more to be done than
just preventing government from improperly helping religion.
Borrowing from the familiar metaphor of Roger Williams, later
used by Thomas Jefferson, the "wall of separation between church
and state" prohibits overreaching from either side of the di-
vide.

248

Doubtless there is overlap here with separationism's notion of
voluntarism. Whereas institutional autonomy is focused on free-
dom from governmental interference, voluntarism is concerned
with avoiding governmental involvement even when the
government's purpose is intended to benefit religion. There is no
sharp divide between the two concepts, however; nor is there an

through vigorous public debate. Fidelity to the Court's rule set out in RESTATEMENT IA.2
would not permit this to happen.

245 See Bowen v. Kendrick, 487 U.S. 589, 617 n.14 (1988) (rejecting political divisive-
ness alone as a basis for invalidating governmental aid program); Corporation of Presid-
ing Bishop v. Amos, 483 U.S. 327, 339 n.17 (1987)(stating that political divisiveness is
only applicable to parochial aid cases); Mueller v. Allen, 463 U.S. 388, 403-04 n.11
(1983) (agreeing that political divisiveness is confined to cases where "direct financial sub-
sidies are paid to parochial schools . . . "). Because political divisiveness analysis contin-
ues to confuse lower courts, the Supreme Court should look for an opportunity to ex-
pressly bury it as unsustainable under longstanding free speech doctrine.

246 Lynch v. Donnelly, 465 U.S. 668, 689 (1984) (O'Connor, J., concurring). See Mi-
chael J. Perry, Toward an Ecumenical Politics, 60 GEO. WASH. L. REv. 599, 617-18
(1992) (urging prudential restraints but not constitutional prohibitions on politically divi-
sive religious speech).

247 See sources cited supra note 7; see also Frederick M. Gedicks, Toward a Constitu-
tional Jurisprudence of Religious Group Rights, 1989 Wis. L. REV. 99 (arguing for less inter-
vention in affairs of churches because they are unique instruments of personal meaning
and community). "Institutional autonomy" is defined supra note 72. See generally Laycock,
supra note 97.

248 HoWE, supra note 202, at 1-10; see ADAMS & EMMERICH, supra note 217, at 97 (re-
printing letter of Roger Williams).
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apparent need for one. Both voluntarism and institutional auton-
omy are concepts that aim to protect religious freedom.

Conscience alone is inadequate to protect the independence
of religious organizations. Religious organizations need an arena
of operation free from governmental hinderance, regardless of
whether coercion of the collective conscience of the membership
is present.249 This sphere of autonomy, however, has its limits. A
rule that would totally insulate the operations of religious institu-
tions from law would be open to the criticism that it gives insuffi-
cient weight to important societal norms enforced by the state.

The most obvious line of cases where the Supreme Court has
protected institutional autonomy is found in those decisions pro-
hibiting detailed judicial inquiries into religious doctrine and the
cases barring civil adjudication of disputes entailing the interpre-
tation of doctrine. 5 ' As mentioned above,25' the Court mildly
weakened institutional autonomy in favor of individual conscience
in Jones v. Wolf, 2 which gave states the option of applying a rule
of neutral principles in disputes over ownership of property. Nev-
ertheless, the Court said that the neutral principles approach was
an option only when the civil magistrate does not need to inter-
pret religious doctrine.255 The Court thus clearly acknowledged
that institutional autonomy is the more weighty principle in
intrachurch dispute cases."

The Court's rule permitting government to exempt religious
practices and organizations from regulatory and tax burdens that
apply to all others similarly situated,255 is also born of the idea of
institutional autonomy. Amo 56 is the leading case where the
Court upheld such an exemption. In Amos, the Court exempted

249 See supra note 7. Because the Supreme Court has held that coercion of con-
science is required to state a claim under the Free Exercise Clause, see supra note 210,
those who have argued for a fully developed protection of institutional autonomy have
relied on the Establishment Clause as well. See Carl H. Esbeck, Establishment Clause Limits
on Governmental Interference with Religious Organizations, 41 WASH. & LEE L. REv. 347
(1984). The concept of voluntarism as one of separationism's two key ideas makes this
plausible. See supra Part IV.B. The alternative is to urge that the Supreme Court abandon
its requirement of coercion as an element of every Free Exercise Clause claim. See
Laycock, supra note 97.

250 See RESTATEMENT I.C.1 and III,.
251 See supra text accompanying notes 184-87.
252 443 U.S. 595 (1979).
253 Id. at 604-05, 608.
254 See RESTATEMENT I.C.2.
255 See RESTATEMENT II.C.1.
256 Corporation of Presiding Bishop v. Amos, 483 U.S. 327 (1987).
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religious organizations from federal civil rights legislation prohib-
iting employment discrimination. Congress recognized the impor-
tance of limiting hiring to co-religionists so that a religious organi-
zation maintains control over the direction of its ministries and is
faithful to its defining doctrines." In the Court's fully mature
model of separationism, Restatement II.C.1 is the "wall" preventing
the state from overreaching into the precincts of the church.'

The principle of institutional autonomy correlates to the pos-
tulate implicit in voluntarism. 9 Namely, if religious belief is gen-
uine, it must be the product of organizations with self-integrity
and vitality."W The parallel principle is that civil government has
no competence to weigh matters of creed, nor is the state
equipped to determine if one system of religious doctrines is more
true than another. Theistic religion necessarily implies a limit on
the authority of the state because sincere religious faith refuses to
recognize the government's sovereignty as ultimate. 6' Theism
posits another sovereignty-a God or gods-that is above, beyond,
and before the state. Since the state's authority is thereby limited,
government is understood to have no jurisdiction over the confes-
sional beliefs that comprise the very core of a religion.

Institutional autonomy frees religious organizations from be-
coming instruments of state and prevents their ministries from be-
ing diverted to the dictates and vagaries of governmental policy.
There are times when government sets out to help religion but,
despite a purity of motive, ends up injuring and debasing the

257 Id. at 335 ("[I~t is a permissible legislative purpose to alleviate significant gover-
mental interference with the ability of religious organizations to define and carry out
their religious missions."); id. at 34243 (Brennan, J., concurring in the judgment); see
generally Laycock, supra note 97.

258 For a few strict separationists (those holding to a one-sided separationism that
acts to restrict the state when it improperly helps religion but not to prohibit govern-
ment from interfering with religious organizations), the rule in RESTATEMENT ll.C.1 is a
source of irritation. See Ira C. Lupu, Free Exercise Exemption and Religious Institutions: The
Case of Employment Discrimination, 67 B.U. L. REV. 391 (1987); William P. Marshall, The
Case Against the Constitutionally Compelled Free Exercise Exemption, 40 CASE W. RES. L. REV.
357 (1990); Ellis West, The Case Against a Right to Religion-Based Exemptions, 4 NOTRE DAME
J.L ETHICS & PUB. POL'Y 591 (1990).

259 See supra text accompanying notes 200-18.
260 See Giannella, supra note 209, at 517 ("Institutional independence of churches is

thought to guarantee the purity and vigor of their role in society, and the free competi-
tion of faiths and ideas is expected to guarantee their excellence and vitality to the ben-
efit of the entire society.") (footnotes omitted).

261 Peter L. Berger, The Serendipity of Liberties, in THE STRUcTURE OF FREEDOM: CORRE-
LATIONS, CAUSES, AND CAUTIONS 1, 15-16 (Richard J. Neuhaus ed., 1991).
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church.262 The institutionally subservient church inevitably is re-
duced to mere chaplaincy, echoing the political rhetoric of either
the left or the right. Whenever the churches are seen as closely
attached to a particular political party or partisan agenda, they risk
being discredited by the turn of historical events.

The Court's decisions in Alam 63 and Swaggare' doubtless-
ly weakened the protection of institutional autonomy. So far as the
First Amendment goes, Alamo and Swaggart subject religious orga-
nizations to the same regulation and taxation as any business.es
The First Amendment only requires that the state act without
purposeful discrimination. 2

' Thus, religious organizations, to re-
main free from state interference, must appeal to the legislative
and executive branches for exemptions from regulatory and tax
burdens. Such exemptions, although permitted by the Establish-
ment Clause, are a matter of legislative grace. 26  Alamo and
Swaggart, along with the weakening of protection for conscience in
Employment Division v. Smith, ta leave religious organizations with
no recourse but to petition the elected branches for statutory
exemptions.

D. Protecting Religious Choice from State Influence

Behind the Court's recognition that the legislative and execu-
tive branches of government are permitted to confer some bene-
fits on religion as part of a comprehensive social welfare program
is the key idea of religious choice.269 The central premise is that
government should act in a manner that minimally influences the
religious choices of its citizensY.2

" The desire for greater freedom

262 See supra notes 202-14 and accompanying text.
263 Tony & Susan Alamo Found. v. Secretary of Labor, 471 U.S. 290 (1985).
264 Jimmy Swaggart Ministries v. Board of Equalization, 493 U.S. 378 (1990).
265 See RESTATEMENT I.C (last sentence).
266 See RESTATEMENT I.B.2.

267 See RESTATEMENT II.C.1.
268 494 U.S. 872. See supra text accompanying notes 191-94.
269 Notwithstanding its wide usage, avoidance of the term "accommodation" to de-

scribe this key idea is intentional. "Accomodationism" as a legal concept obscures more
than it explains. It suggests that government is making adjustments to account for reli-
gious sensibilities as a matter of legislative grace rather than constitutional right. When it
comes to eligibility for education and social welfare benefits, the core value that is being
promoted is equal treatment between religious and secular organizations so that the gov-
ernmental program does not unduly influence individual religious choices. Because free-
choice as a legal right is the centering idea, it makes sense to use the term "religious
choice" rather than the less helpful word "accommodation" to describe the concept. See
RESTATEMENT II.C (introductory sentence) and ll.C.3.

270 When it comes to eligibility for education and social welfare benefits that govern-
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of choice is the natural result of individualism and the nation's in-
creased religious pluralism. America has always been religiously
diverse, but religious pluralism is rapidly expanding. Of course,
accelerating pluralism's expansion is not itself the goal or ultimate
value. Rather, the expansion of religious choice as a key idea
facilitates religious freedom.

Proponents of religious choice begin by arguing that the ju-
ridical order must change with changed circumstances. Two hun-
dred years ago, when government was small and much of society
was in the private sector, separationism was a plausible ordering of
American society. At that time, the social and educational minis-
tries of religious organizations could be deeply involved in societal
life while still avoiding much contact with government. According-
ly, in the eighteenth century it made sense to say that government
was "neutral" when it left religion alone. Separationism continues
to insist that church and state, each with its own operational
sphere, should remain as uninvolved with one another as possible.

With the arrival of "big government" and the modem wel-
fare/regulatory state, enforcing absolutist separationism would re-
quire confining religious schools and social ministries to ever
smaller enclaves of private life. Thus, the argument that a hermet-
ic separation of church and state is "neutral" toward religion is no
longer plausible. If religious social and educational ministries are
to participate with government by operating schools and providing
welfare services, separationist theory demands that religious minis-
tries either secularize their operations or go out of existence.
Either course eliminates choices that would otherwise be available
to religious citizens and thereby diminishes social and religious
pluralism. Governmental noninvolvement with religion is no- lon-
ger "neutral" if by neutral one means minimal influence on the
religious choices of individuals.

Separationism's key idea of voluntarism is a freedom from

ment has conferred on similarly situated secular organizations, religious choice advocates
insist that religion be treated with equality, eligible to receive benefits conferred on oth-
ers. See, e.g., RESTATEMENT II.C.2 and II.C.3. When it comes to religious exemptions from
regulatory burdens imposed on similarity situated secular organizations, religious choice
advocates insist that religion be treated with exceptionalness, relieved of burdens placed
on others. See, e.g., RESTATEMENT II.C.1. Because religious choice proponents argue for
equality when it comes to eligibility for benefits but for exceptionalness when it comes to
avoidance of burdens, to their critics they appear either confused or duplicitous. From
the proponents vantage, however, they are not inconsistent. The common thread in the
religious choice position is keeping the government's influence on religious choices to a
minimum.
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government's involvement in religious concerns, not a freedom for
an expansion of religious choice. Advocates of religious choice
maintain that requiring religious social and educational ministries
to secularize in order to participate in governmental programs on
an equal basis with their secular counterparts is a penalty the
Establishment Clause does not demand.27 I Indeed, proponents of
religious choice argue, although as yet unsuccessfully, that this
denial of equal participation is invidious discrimination and thus a
violation of the religious freedoms guaranteed by the First Amend-
ment.

272

In any event, religious choice advocates argue that eighteenth
century separationism can continue to be applied to the condi-
tions of the modern world only by clinging to two myths. First,
the modern state has only limited control over societal resources
available for diversion to education and charity. 27 Thus to ask
parochial school parents to pay both tuition to support the paro-
chial schools and taxes to support the government schools is fair.
Second, church-related social services and schools are so "perva-
sively sectarian" that their inherently religious practices and teach-
ings cannot be separated from the secular aspects of their pro-
grams which serve the public goody.2 4 As to the first "myth," reli-
gious choice advocates reply that government with its high taxes
has a near monopoly over the resources for charity and education.
This suffocates social and religious diversity by creating a mono-
lithic, state-monopolized structure for the delivery of educational
and welfare services, thus further limiting individual religious
choice. Concerning the second "myth," choice proponents argue
that the idea of subsidiarity permits a juridical distinction between

271 Chopko, supra note 212; McConnell, supra note 109; Gail Merel, The Protection of
Individual Choice: A Consistent Understanding of Religion Under the First Amendment, 45 U.
CHI. L. REv. 805 (1978); Richard J. Neuhaus, A New Order of Religious Freedom, 60 GEO.
WASH. L. REv. 620, 628-29 (1992); Neuhaus, supra note 44, at 1-3; see RICHARD A. EP-
STEIN, BARGAINING WITH THE STATE 246-51, 254-70 (1993) (economic analysis of govern-
mental programs favors religious choice so long as subsidy is distributed to a class of
institutions sufficiently broad to ensure there is little risk of favoring religious institutions
over nonreligious charitable and benevolent recipients).

272 But see Peter K. Rofes, Public Law, Private Schook Choice, the Constitution, and Some
Emerging Issues, 21 J.L. & EDUC. 503 (1992).

273 FREDERICK M. GEDICKS & ROGER HENDRIX, CHOOSING THE DREAM: THE FutrURE OF
RELIGION IN AMERICAN PUBLIC LIFE 168-69 (1991) ("[R]eligion cannot be relatively free in
a country in which government regulates, subsidizes, or taxes virtually every aspect of life
unless affirmative action is taken to create nongovernmental space in which religion ...
can grow and flourish."); see Giannella, supra note 209, at 522-26.

274 See Giannella, supra note 209, at 554-60.
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the church, the "core" religious institution, and its auxiliary agen-
cies, schools and charities, which meet temporal needs.25

The principle of religious choice is reflected in the Court's
rule, set out in Restatement II.C.2, permitting direct government
grants to church-related colleges, hospitals, and teenage counseling
centers. By not regarding these auxiliary agencies as being "perva-
sively sectarian," the Court impliedly subscribes to subsidiarity. At
the level of church-related primary and secondary schools, the
Court has held that subsidiarity is inapplicable.Y Nevertheless,
the Court has upheld state benefits that are paid directly to indi-
viduals who in turn may choose to "spend" the benefit at a reli-
gious school.2' Additionally, the Court's allowance of civil rights
laws that require the private sector to reasonably accommodate the
religious practices of employees is yet an additional means of
safeguarding religious choice.278

E. Protecting Religious Institutions as Counterweights to
State Power and as Sources of Ultimate Meaning

A government that administers public justice among all indi-
viduals and institutional structures in society, including the many
different confessional communities, represents the key idea of
structural pluralism. Primarily developed through the work of schol-
ars in the disciplines of political science, history, sociology, and
religious studies,279 as opposed to the Supreme Court's jurispru-
dence, the basic principles of structural pluralism are twofold: first,
the mediating institutions in society are a needed buffer between
the growing power of the state and the lone individual;" ° and
second, churches are communities of memory that serve as an
essential framework to explain life's ultimate purpose and mean-
ing.

2
81

275 Bernard J. Coughlin, Toward a Church-State Principle for Health and Welfare, 11 J.
CHURCH & ST. 33, 42-46 (1969).

276 See RESTATEMENT II.B.8.
277 See RESTATEMENT II.C.3.
278 See RESTATEMENT I1.C.5.
279 See ROCKNE MCCARTHY ET AL., SOCIETY, STATE & SCHOOLS: A CASE FOR STRUCTUR-

AL AND CONFESSIONAL PLURALISM (1980); STEPHEN V. MONSMA, PosmvE NEUTRALITY: LET-

TING RELIGIOUS FREEDOM RING 178-209 (1993).
280 See PETER L. BERGER & RICHARD J. NEUHAUS, To EMPOWER PEOPLE: THE ROLE OF

MEDIATING STRUCTURES IN PUBLIC POLICY (1977).
281 See PETER L BERGER, THE SACRED CANOPY. ELEMENTS OF A SOCIOLOGICAL THEORY

OF RELIGION 26-52 (1967); Mary Ann Glendon, Law, Communities, and the Religious freedom
Language of the Constitution, 60 GEO. WASH. L REv. 672 (1992).
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Structural pluralists envision the state as only one of many
societal structures within the natural order. Families, businesses,
churches, universities, unions, neighborhoods, and other institu-
tional structures exist and should be allowed to flourish in accord
with how they understand their providential calling. Although
government properly has an affirmative role in society, it is limited
because it must not impose a single ideology or theological confes-
sion on nongovernmental associations. The state must be animat-
ed, not by majoritarian domination, but by the principle of plural-
ism. The state is not the sole or final authority concerning human
behavior. Individuals acquire rights from, and owe responsibilities
to, institutions other than the state, and the state is bound to
respect the integrity of these diverse nonpolitical communities.

Unlike the key ideas of conscience and institutional autono-
my, which seek to contain government, structural pluralists envi-
sion an active role for government. They seek to balance the posi-
tive contributions of an affirmative state with the positive contribu-
tions to human well-being through the nongovernmental sectors.

Structural pluralists argue vigorously for the legal rights of all
groups, not just churches, even when that means lessening some
individual rights so as to protect the autonomy of these mediating
structures. This expansive view of associational rights, they argue,
ultimately enhances individual freedom by challenging liberal polit-
ical theory which postulates that all rights are held by the individ-
ual. Radical individualism leaves the citizenry defenseless in the
face of the all too powerful state. If one is genuinely concerned
about preserving human rights, there is more to fear from a state
whose power is checked only by claims of personal autonomy than
there is to fear from granting associations certain rights. Moreover,
radical individualism is inconsistent with the social nature that we
observe in all humankind. Acknowledging institutional rights, in-
cluding group rights in the many communities of faith, permits
these nongovernmental societies not only to check the state's pow-
er, but also to provide a meaningful context for each person's
exercise of freedom within a community that teaches duty and
responsibility.

Structural pluralists have a heightened awareness of the subtle
influences that occur when the state fails to support all institu-
tions, governmental and nongovernmental, representing the range
of world and life views. Thus, for example, structural pluralists
support equal governmental aid to all schools, thereby enabling
parents to select education from a school that reflects and teaches
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their beliefs or philosophy.282

The Supreme Court's case law, as reflected -in the Restatement,
does not codify structural pluralism as such,s albeit there is lan-
guage occasionally supportive of churches as mediating institu-
tions."' The key idea of institutional autonomy is consistent with
structural pluralism in so far as the Court protects churches from
state intrusion into their internal affairs, But institutional autono-
my cases stop with religious organizations, whereas structural
pluralists would also acknowledge First Amendment rights in fami-
lies, universities, neighborhoods, and other such associations. Fur-
ther, structural pluralists would go beyond protection from coer-
cion of conscience and support religious choice when it comes to
state-funded schools and welfare services. Structural pluralists sup-
port this result, not because individual religious choice is for them
the ultimate value, but because they value the role of independent
associations within a differentiated society.' Structural pluralism
is most at odds with one-sided separationism.s

The key ideas of conscience, separationism, and institutional auton-
omy were at their high-water mark at the end of the 1970s. There-
after, with the decision in Smith concerning conscience, the deci-
sions in Widmar, Mueller, and Bowen bearing on separationism, and

282 See ROCKNE McCARTHY Er AL, DISESTABLISHMENT A SECOND TIME: GENUINE PLU-
RALISM FOR AMERICAN SCHOOLS (1982).

283 Compare Grove City College v. Bell, 465 U.S. 555, 575-76 (1984) (summarily reject-
ing claim by private college to institutional autonomy) with Farrington v. Tokushige, 273
U.S. 284 (1927) (invalidating overbearing state regulation of private, nonsectarian schools).

284 See Howard M. Friedman, Rethinking Free Exercise: Rediscovering Religious Community
and Ritua4 24 SETON HALL L. REV. 1800 (1994); Glendon, supra note 281, at 683 nn.52-
56 (citing examples from cases); Mary Ann Glendon & Raul F. Yanes, Structural Free Exer-
cise, 90 MICH. L REv. 477 (1991); MONSMA, supra note 279, at 206-09.

285 For example, structural pluralists would note that some confessional communities
do not conceptualize religion as a matter of choice, but more as a "yoke" which con-
science has caused them to put on. Religion is powerful precisely because it is not a
choice, but a commanding obligation. See Michael J. Sandel, Freedom of Conscience or Free-
dom of Choice?, in ARTiCLES OF FAITH, ARTICLES OF PEACE: THE RELIGIOUS LIBERIY CLAUSES
AND THE AMERICAN PUBLIC PHILOSOPHY 74, 87 (James D. Hunter & Os Guinness eds.,
1990). Still others understand religion as a "binding vision," emphasizing social practices
and identity with a group which enable people to situate themselves within the larger
society. Thus, deeply personal spirituality, faith, and the private conscience as defining
religion are incomplete. See generally MICHAEL PERRY, THE CONSTITUTION, THE COURTS,
AND HUMAN RIGHTS (1982). Conceptions of religion as duty or as binding community, as
well as all others, argue structural pluralists, should be recognized and protected in the
law.

286 See infra note 258.
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the decisions in Alamo and Swaggart concerning institutional auton-
omy, the importance of all three principles has receded in the
Court's case law. Trenching into ground previously occupied by
separationism is the key idea of religious choice. Despite the ef-
forts of its proponents, however, religious choice is not protected
as a First Amendment right. Rather, the Supreme Court has held
that the democratically elected branches are permitted, but not
required, by the First Amendment to protect religious choice from
being influenced by educational and social welfare policy. A paral-
lel development is the Court's permitting, but not requiring, the
political branches to adopt statutory religious exemptions to ac-
count for concerns of conscience and institutional autonomy.

In summary, the First Amendment story since the late 1970s is
not one of the paradigm of conscience/separationism being sup-
planted by an equality-based regime. 87  Rather, religious
freedom's modem storyline is of conscience, separationism, and
institutional autonomy being partially eclipsed by the Court's def-
erence to the legislative and executive branches. As a conse-
quence, in many instances the Court has thrown these matters
into the political arena. This is a clarion call to religious citizens,
churches, and other religious organizations to get more involved
in politics, not less-a development of unknown merit bound to
be received with ambivalence in many quarters.

V. CONCLUSION

The Supreme Court's cases on religious freedom cannot be
captured in a single equation. The forms of religion are too var-
ied and the juridical protection of religious freedom too multidi-
mensional for such a project to succeed. The more promising ap-
proach is to compile a slate of case law principles and arrange
them according to those rules that concern government improper-
ly hindering religion and those rules that concern government
improperly helping religion. This approach led to the Restatement of
the Law of Religious Freedom.

As an analytical tool, the Restatement reveals that in reaching
its decisions the Court takes into account several distinctions: (i)
cases involving religious speech versus those not involving speech;
(ii) cases involving private speech versus those involving govern-
ment speech; (iii) cases involving individuals versus those involving

287 See infra Part III.
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religious organizations; (iv) cases involving the imposition of bur-
dens versus those involving the conferring of benefits; (v) cases
involving challenges to laws where morality and religion overlap
versus those involving laws that are inherently religious; and (vi)
cases where government must treat religion and those similarly
situated with equality versus those where religion may be singled
out for special dispensation. Further, although certain rules focus
on governmental .purpose,2" neither the motive of a legisla-
tore89 nor a law's discriminatory effec 9 ° are relevant.

No single, unifying vision of First Amendment religious free-
dom can adequately account for the various rules found in, the
Restatement. Rather, the Supreme Court has applied an assemblage
of key ideas encapsuled in the words conscience, separationism,
institutional autonomy, and religious choice. On occasion these
four principles are complimentary as they pursue the agreed-upon
goal of religious freedom, albeit not out of the same underlying
rationale. At other times they conflict, resulting in disharmony and
sharp division within the Court.

None of these key ideas is "neutral" as to either religion or
political philosophy. Within the interstices of each idea is a variant
on a vision of the Good Society. Each responds differently to the
question poised at the outset of this article: How is a religiously
diverse people to live together, despite our deepest differences,
under a common civil polity? It is unlikely that a final answer,
good for all time, will be forthcoming. Rather, we can expect a
continuing dialogue that only incrementally responds to the fore-
going question, just enough to move beyond the issue of the mo-
ment. Given these two complex institutions, church and state, that
the conversation will be perpetually ongoing is probably inevitable.
The law of church and state may never come to a resting place
that will not provoke a new rejoinder. Yet it is possible to discern
some order in this multiplicity, to halt the conversation, as it were,
and lay down some markers where the Court's center has held to
a consistent path. The Restatement, hopefully, fulfills that modest
task.

288 See, e.g., RESTATEMENT I.B.2, II.B.4, and II.C.4.
289 See supra note 67.
290 See RESTATEMENT I.B.2; supra note 88.

1995]

HeinOnline  -- 70 Notre Dame L. Rev. 645 1994-1995



NOTRE DAME LAW REVIEW

Appendix

Restatement of the Law of Religious Freedom

1. When Government May Not Hinder Religion

A. The Free Speech Clause protects the expression of an
individual or religious organization from governmental
restrictions as follows:

1. Individuals and religious organizations cannot by
word or symbolic act be forced to profess a belief
contrary to their religion.

2. An individual or a religious organization is entitled to
protection of religious expression to the same extent
as nonreligious expression, such as political, artistic,
or educational speech. The Free Exercise Clause
grants no more than equal rights to religious expres-
sion, and the Free Speech Clause requires no less.

Governmental expression is treated differently than
speech by a private individual or a religious organization,
for the focus shifts to one of government helping religion.

B. The Free Exercise Clause protects an individual's reli-
gious belief or practice from governmental restrictions as
follows:
1. Government cannot place an individual in the posi-

tion of having to prove the truth of his or her reli-
gious beliefs, but sincerity is required when invoking
protection.

2. Government cannot enforce a restriction that pur-
posefully discriminates against religion, religious
practice, or against an individual because of his or
her religion. However, a restriction's discriminatory
effect is not, without more, unconstitutional. Even in
the face of purposeful discrimination, government
may proceed to enforce a restriction upon proof that
it furthers a compelling state interest that cannot be
achieved by means less restrictive to the religious
practice.
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C. The Religion Clauses protect a religious belief or practice
of a religious organization from governmental restrictions
as follows:

1. A religious organization is protected from restrictions
that invade its institutional autonomy. Restrictions
that generate a detailed inquiry into religious doctrine
or that entail a civil resolution of a dispute over
doctrine violate an organization's institutional autono-
my.

2. Concerning litigation over the ownership of church
property, states have the option of following either
the rule of judicial deference or of neutral principles
of law, so long as the prohibitions in Restatement
LC.1 are followed.

Apart from the prohibitions in Restatement I, the Religion
Clauses are not violated by the regulation or taxation of
religious organizations, so long as similarly situated non-
religious organizations are subject to the same law.

I1. When Government May Not Help Religion

A. Concerning governmental expression, government may
neither confess inherently religious beliefs nor advocate
that individuals profess inherently religious beliefs or that
individuals observe such practices. Government may
acknowledge the role of religion in society and teach
about its contributions to, for example, history, literature,
music, and the visual arts. But the Establishment Clause
is violated when the expression places government's im-
primatur on a religion or on an inherently religious belief
or practice.

B. Concerning governmental action that is not expressional,
the Free Speech and Establishment Clauses are violated
as follows:

1. Government cannot penalize "blasphemy," the
"sacrilegious," or other activity that does no more
than speak ill of a religion.

2. Government cannot compel an individual, upon pain
of material penalty, inconvenience, or loss of public
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benefit or advantage, to profess a religious belief or
to observe an inherently religious practice.

3. Government cannot delegate civil authority to a reli-
gious organization.

4. Government cannot purposefully discriminate among
religions, nor utilize classifications based on denomi-
national or sectarian affiliation to extend benefits or
to impose burdens.

5. Government cannot utilize classifications that single
out a religious practice (as opposed to language
inclusive of a general category of religious obser-
vances) thereby favoring that particular practice.

6. Government cannot regulate the private business
sector so as to purposefully and unreasonably favor
religious observance over competing secular inter-
ests.

7. Government cannot confer a benefit on religion if the
benefit is not available to others similarly situated.

8. Government cannot confer a benefit directly on reli-
gious organizations where the benefit, facially or as
applied, affords an opportunity for the transmission
of inherently religious beliefs or practices; this is so
even though the benefit may be available to others
similarly situated.

C. Governmental actions not prohibited in Restatement I,
II.A, and I1.B are left to the judgment of legislatures and
public officials. Accordingly, without violating the Estab-
lishment Clause government may enforce a law as fol-
lows:

1. Government may refrain from imposing a burden on
religion, even though the burden is imposed on oth-
ers similarly situated.

2. Government may directly confer a benefit on reli-
gious organizations if the benefit is available to oth-
ers similarly situated and if the object of the benefit,
facially or as applied, does not afford an opportunity
for the transmission of inherently religious beliefs or
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practices.

3. Government may confer a benefit on individuals,
who exercise personal choice in the use of their
benefit at similarly situated institutions, whether pub-
lic, private nonsectarian, or religious, even if the
benefit indirectly advances religion.

4. Government may purposefully benefit only govern-
mental agencies, thereby excluding similarly situated
private organizations, whether nonsectarian or reli-
gious. However, a law that benefits all similarly situ-
ated groups, public and private, but purposefully ex-
cludes religious organizations, is prima facie violative
of the Free Exercise Clause.

5. Subject to the prohibitions in Restatement I and il,
government may protect individuals and religious
organizations against discrimination on the basis of
religi6n in, for example, employment, public accom-
modations, housing, other property holdings and
contracts, the commission of hate crimes, and the
exercise of free speech.

Ill. "Religion" and the First Amendment: Definition and Applica-
tion

A. A religious belief or practice need not be "central" to a
claimant's religion. A claimant may disagree with co-reli-
gionists, be unsure or wavering, or be a recent convert.
A claimant need not be a member of an organized reli-
gious denomination, community, or sect. However, a
claimant must be sincere.

B. The Establishment Clause is not violated when a govern-
mental restriction (or social program) merely reflects a
moral judgment, shared by some religions, about conduct
thought harmful (or beneficial) to society. The Establish-
ment Clause is violated only when such a law violates
one of the rules set out in Restatement II.A or II.B.
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C. Only beliefs and practices with a basis in religion are
protected by the Free Exercise Clause. To avoid omitting
from protection unfamiliar and emerging religions, thereby
discriminating among religions, the definition of religion
remains broad and indeterminate, including naturalistic,
nontheistic, and anthropocentric religions. The definition
excludes a purely personal and philosophical way of life.
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