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the beginning of each school day, to stand next to their desks, salute the
U.S. flag, and recite the Pledge of Allegiance. The Barnette Court held
that the compulsory exercise implicated the right “not to speak”
contrary to one’s beliefs, a violation of the Free Speech Clause. The
remedy, however, was a mere ability to opt out while remaining in the
classroom as other students continued their daily performance of the
patriotic exercise. The constitutional offense was “stopped,” in the
Court’s view, when the Jehovah’s Witnesses were permitted to remain in
their seats. The children were not spared any humiliation or peer
pressure as a result of their nonconformity. The remedy to the free-
speech violation was specific to the rights holder. Not so with the
Establishment Clause offenses of prayer and devotionals, which resulted
in school-wide injunctions. That is, students not parties to the lawsuits
were also to halt the prayer and devotional practices. Indeed, even
those students who eagerly sought the refreshment of prayer and
Scripture had to stop the class exercises.

The Court, following Engel and Schempp, was immediately criticized
for finding a rights violation in the absence of any proof of coercion,
and then compounding the mistake by awarding an unsought remedy
for those students who did not seek the end of the prayer. The criticism
would be well-founded if the Court was enforcing an individual right.
But if the enforcement was of a structural restraint, the Court’s class-
wide remedy was entirely proper. If Engel and Schempp were rights
violations, the focus of the remedy would have been specific to the
plaintiffs. Rights run in favor of individuals. But if the violations were
structural, the focus of the remedy properly would be on the
government and getting its officials back within their constitutional
limits. Hence, for structural violations the remedy is to grant relief to
the entire class of individuals in the “zone of impact” of the structural
violation—whether all those in the “zone” want the remedy or not.3?

32 Much the same observations can be made with respect to cases such as Flast v. Cohen and the
nature of the remedy in taxpayer-standing cases. Normally the remedy for a rights violation is to
“make whole” the individual claimant and nothing more. In contrast, the remedy for successful
claimants in taxpayer-standing cases is not a refund of tax dollars improperly diverted in order to
return the money to the taxpayer’s pocket. Nor is the remedy a sum of money calculated to
compensate for the religious injury incurred when the claimant had to support with their own
money the religion of others. Rather, the remedy in these cases is “class-wide relief” to all within
the government'’s jurisdiction—namely, to enjoin all future legislative violations of the no-
establishment restraint. This is not the person-specific remedy of a rights violation. Rather, a class-
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D. Subject Matter Jurisdiction Dismissals

Cases touching on inherently religious questions, such as doctrinal
disputes or defrocking a cleric, often lead to dismissals for lack of
subject matter jurisdiction; and this, when nothing in Article III of the
Constitution limits the power of the federal judiciary over such cases or
controversies.®® A jurisdictional dismissal is a concession that the
subject in dispute is not within the court’s constitutional power or
competence. Of course, there is nothing in Article III that denies
jurisdiction over religious disputes. Rather, the courts reference the
First Amendment as the basis for the dismissal. That makes sense only
if the Establishment Clause is structural. That also explains why state
courts refrain from taking subject matter jurisdiction over disputes
involving inherently religious questions. While the jurisdiction of state
courts is not limited by Article III, since its incorporation in the Everson
decision these courts are restrained by the Establishment Clause.

The Supreme Court defined the core of the government’s subject
matter “negation” in Kedroff v. Saint Nicholas Cathedral3* Constitutional
constraints on civil government, said the Kedroff Court, acknowledged “a
spirit of freedom for religious organizations, an independence from
secular control or manipulation—in short, power to decide for
themselves, free from state interference, matters of church government
as well as those of faith and doctrine.”® The jurisdictional bar to

wide remedy is one correcting a situation where government has exceeded its power—to the
detriment of all within the body politic.

33 See Serbian E. Orthodox Diocese v. Milivojevich, 426 U.S. 696, 713-14 (1976) (holding that
courts have no authority to decide ecclesiastical issues); Watson v. Jones, 80 U.S. 679, 732-34 (1871)
(same). The Court does not always use the word “jurisdiction” in its rationale, but its language of
dismissal carries the same meaning. See Presbyterian Church v. Mary Elizabeth Blue Hull Mem'l
Presbyterian Church, 393 U.S. 440, 44547 (1969) (“[Itis] wholly inconsistent with the American
concept of the relationship between church and state to permit civil courts to determine
ecclesiastical questions,” hence the First Amendment’s “language leaves the civil courts no role in
determining ecclesiastical questions in the process of resolving property disputes.”); Bouldin v.
Alexander, 82 U.S. 131, 139 (1872) (“This is not a question of membership of the church, nor of
the rights of members as such. It may be conceded that we have no power to revise or question
ordinary acts of church discipline, or of excision frorm membership.”).

34 344 U.S. 94 (1952) (holding unconstitutional a state’s undertaking to transfer control of
Russian Orthodox Church from central governing authorities in U.S.S.R. to authorities in New
York).

35 1d. av 116.
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deciding religious disputes is not limited to lawsuits between schismatic
factions contending over the possession of church real estate. Rather,
the jurisdictional restraint extends to all litigation whenever a question
appears concerning a matter thatis inherently religious, including such
issues arising in lawsuits involving torts,3 contracts,*” and criminal
fraud.®® The “ministerial exemption” from federal and state
employment nondiscrimination statutes is also reflective of the
- reluctance of courts to thrust their jurisdictional oversight into matters
wholly within the province of religious organizations.?* Additionally,

36 See, e.g., Klagsbrun v. Va'ad Harabonim of Greater Monsey, 53 F. Supp. 2d 732 (D.N J. 1999),
(subject-matter jurisdiction dismissal of libel and slander claim filed against church), a4 263 F.3d
158 (3d Cir. 2001); Farley v. Wisconsin Evangelical Lutheran Synod, 821 F. Supp. 1286 (D.Minn.
1993) (dismissing defamation action against church where the offensive statements arose out f
church controversy); Downs v. Roman Catholic Archbishop, 683 A.2d 808, 810-12 (Md. Ct. Spec.
App. 1996) (holding that trial court lacked subject-matter jurisdiction over defamation claim
against church hierarchy); Gibson v. Brewer, 952 S.W.2d 239 (Mo. 1997) (dismissing claim against
Roman Catholic Diocese for negligent supervision of priest); Tidman v. Salvation Army, 1998 WL
391765 (Tenn. Ct. App. 1998) (dismissing privacy and outrageous conduct tort claims brought by
former employee of faith-based organization discharged for having extramarital affair); In re
Pleasant Glad Assembly of God, 991 S.W. 2d 85 (Tex. Ct. App. 1998) (subject-matter dismissal of
negligence claims by parishioner brought against church and youth pastor); Korean Presbyterian
Church v. Lee, 880 P.2d 565 (Wash. Ct. App. 1994) (holding that ecclesiastical abstention doctine
precluded recovery for tort of outrage); L.L.N. v. Clauder, 563 N.W. 2d 434, 440-41 (Wis. 1997)
(holding that the First Amendment prohibited negligent supervision claim).

37 See, e.g., Gabriel v. Immanuel Evangelical Lutheran Church, Inc., 640 N.E.2d 681 (Ill. App.
Ct. 1994) (holding that breach of contract complaint was properly dismissed on First Amendment
grounds since the matter of whether to employ plaintiff as a parochial school teacher was an
ecclesiastical issue into which civil court may not inquire); McEnroy v. St. Meinrad Sch. Of
Theology, 713 N.E.2d 334 (Ind. Ct. App. 1999) (dismissing claim for breach of employment
contract brought by professor of theology against seminary); Basich v. Board of Pensions, 540
N.W.2d 82 (Minn. Ct. App. 1995) (holding that First Amendment prevented district court from
exercising jurisdiction over action for breach of pension contract and breach of fiduciary duty);
Pearson v. Church of God, 458 $.E.2d 68, 71-72 (S.C. C. App. 1995) (holding that trial court did nt
have constitutional authority to decide claim for breach of contract).

38 See, e.g., United States v. Ballard, 322 U.S. 78 (1944) (in trial for mail fraud, the truth or
falsity of a religious belief may not be the subject of scrutiny by a jury).

39 Set, e.g., EEOC v. Catholic Univ. of Am. 83 F.3d 455, 464-65 (D.C. Cir. 1996) (finding EEOC
investigation into Catholic nun’s Title VII gender discrimination claim was barred by
Establishment Clause); Himaka v. Buddhist Churches of Am., 917 F. Supp. 698, 708-09 (N.D. Cal.
1995) (holding that minister’s Title VII retaliation claim should be dismissed based upon excessive
governmental entanglement with religion in violation of Establishment Clause); Van Osdol v. Vogt,
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civil authorities, including the courts, are admonished to avoid
classifications in legislation or case law which cause an official to
determine whether a religious belief or practice is “central” (i.e., high
degree of importance) to a claimant’s religion.® A doctrine’s
“centrality” is an inherently religious question over which courts have
no jurisdiction.4!

There is some confusion by courts and commentators concerning
whether these subject-matter dismissals are to be attributed to the
Establishment or Free Exercise Clause, with some courts “papering
over” the dilemma by not attributing either clause but citing the First
Amendment generally. The confusion is excusable and certainly the
free-exercise concerns of religious organizations are implicated in some
of these cases,*? but the subject matter dismissals make sense only when
attributed to an Establishment Clause viewed as a structural “negation”
of judicial power.

908 P.2d 1122, 1130-33 (Colo. 1996) (holding that Establishment Clause insulated a religious
institution’s choice of minister from judicial review; Title VII claim against church was properly
dismissed); Geraci v. Eckankar, 526 N.W.2d 391, 399400 (Minn. Ct. App. 1995) (gender
discrimination claim by pastor against her church is barred by Establishment Clause).

10 gy, e.g., Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 451 (1988)
(rejecting free-exercise test that "depend[s] on measuring the effects of a governmental action on
a religious objector’s spiritual development”); United States v. Lee, 455 U.S. 252, 257 (1982)
(rejecting government's argument that free-exercise claim does not lie unless "payment of social
security taxes will . . . threaten the integrity of the Amish religious belief or observance"); Thomas
v. Review Bd., 450 U.S. 707, 715-16 (1981) (rejecting what other cases have called a “centrality”
inquiry); see City of Boerne v. Flores, 521 U.S. 507, 513 (1997) (same); Employment Div. v. Smith,
494 U .S. 872, 886-87 (1990) (same).

41 1t is a violation of the Establishment Clause for courts to be compelled by legislative
classification to make inquiry into the religious significance of the words or practices of religious
organizations. See, e.g., Montrose Christian Sch. Corp. v. Carver, 770 A.2d 111 (Md. Ct. App. 2001)
(striking down as unconstitutional civil rights employment ordinance that required determination
concerning whether employee performed “purely religious functions”).

42 Cases involving church splits often pit the religious freedom of the collective church against
the religious liberty of a dissenting individual or individuals within the church. The Free Exercise
Clause, which is about individual religious rights, cannot solve this conflict-of-rights. The courts
side with the collective church by dismissing for lack of subject-matter jurisdiction. Only a
structural Establishment Clause can explain that result. See Esbeck, Structural Restraint, supra note
16, at 51-58.
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E. Two-Definitions-of-Religion Puzzle

The Supreme Court has impliedly adopted two definitions of
religion, one for the Establishment Clause and another for the Free
Exercise Clause.*® This is puzzling, because the word "religion"” appears
only once in the text of the First Amendment, applicable to both
clauses.#

Assume a church, as an outworking of its faith, opens a shelter for
victims of domestic violence. When faced with a municipal order to
cease operation because of noncompliance with certain zoning
ordinances, the church responds by asserting that the shelter's
operation is protected by the Free Exercise Clause because the work is
an outgrowth of its religious beliefs. The claim is obviously plausible
and, if sincere, will be recognized by the courts as satisfying one of the
threshold requirements for stating a claim by coming within the Free
Exercise Clause's definition of "religion.” Six months later the city itself
opens a domestic shelter. Is the city now "establishing” religion by
engaging in religious activity? Common sense says "no," yet how can the
identical activity be religious when conducted by a church but not
religious when performed by the municipality?®® The Supreme Court's

43 Laurence H. Tribe, AMERICAN CONSTITUTIONAL LAW § 14-6, at 828 (1st ed. 1978); William
W. Van Alstyne, Constitutional Separation Of Church And State: The Quest For A Coherent Position, 57 AM.
POL. SCI. REV. 865, 873-75 (1963); Note, Toward a Constitutional Definition of Religion, 91 HARV. L.
REV. 1056 (1978); but ¢f. Laurence H. Tribe, AMERICAN CONSTITUTIONAL LAW § 14-6, at 1186 n.53
(2d ed. 1988) (criticizing two-definitions approach advocated in the first edition).

44 In Fverson v. Board of Education, 330 U.S. 1 (1947), Justice Rutledge wrote of the text of the
First Amendment:

“Religion” appears only once in the Amendment. But the word governs two
prohibitions and governs them alike. It does not have two meanings, one
narrow to forbid “an establishment” and another, much broader, for securing
the “free exercise thereof.” “Thereof” brings down “religion” with its entire
and exact content, no more and no less, from the first into the second
guaranty, so that Congress and now the states are as broadly restricted
concerning the one as they are regarding the other.

Id. at 32 (Rudedge, ]., dissenting).

45 This illustration is not explained by simply arguing that there are two different purposes for
operating the shelters (one religious and the other secular), rather than two definitions of religion.
The government does not circumvent the Establishment Clause simply by claiming a secular
purpose behind its actions. Se, e.g., Stone v. Graham, 449 U.S. 39 (1980) (per curiam); Epperson
v. Arkansas, 393 U.S. 97 (1968). Many a statutory scheme, notwithstanding a judical finding of a
secular purpose, has fallen to the clause because the statute had the effect of advancing religion or
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response, without specifically stating so, has been that the same activity
is religious for purposes of the Free Exercise Clause but not religious
for purposes of the Establishment Clause.

The Court's approach is not objectionable—indeed, seems to
naturally follow—when the Establishment Clause is conceptualized as
structural. The logic is tied to the difference in tasks between rights
and structure. The task of an individual-rights clause, such as the Free
Exercise Clause, is that the political majority should adjust its police
power objectives to the needs of the religious minority or
nonconformist. Thus, the Free Exercise Clause's meaning of "religion”
is necessarily broad to account for the vast differences in religious
belief—for human hearts vary widely in spiritual matters.

In contrast, the task of a structural clause is to manage sovereign
power. If the Establishment Clause is structural, it lays down a power-
limiting restraint on the proper scope of government. America's
religious pluralism, however, virtually guarantees that legislation, even
when nondiscriminatory in both text and purpose, will have disparate
effects across the spectrum of religions dotting the land. When such
inevitable but unintended effects occur, it would make no sense for the
disparate impact on some religions to force an “as applied” invalidation
due to the legislation in question exceeding the government's power.
This follows, because intrinsic to the structure of a government, the
architecture of which is set out in a written constitution, is that the
powers delegated to, and withheld from, government remain fixed or
constant. Hence, a structural clause cannot be seen as varying in the
scope of its delegation or “negation” of power. That is, a structural
clause, unlike a rights clause, cannot be seen as adjusting case-by-case to
the needs of different religions. If the Establishment Clause is
structural, then any definition of "religion” would have to remain
unvarying and thereby help demarcate the boundary at which the
government's power comes to an end and the purview of religion

unduly entangling itself therewith. See, e.g., Lemon v. Kurtzman, 403 U.S. 602 (1971).

46 For example, in McGowan v. Maryland, 366 U.S. 420, 442-45 (1961) Sunday closing statutes
were regarded as secular labor laws for Establishment Clause analysis. But a Sunday day of rest was
determined to be religious for purposes of the Free Exercise Clause in Frazee v. llinois Department of
Employment Security, 489 U.S. 829 (1989). Likewise, a law restricting access to abortion was regarded
as secular for purposes of the Establshment Clause in Harris v. McRae, 448 U.S. 297, 319-20 (1980),
but a woman having unrestricted access to abortion was a matter of religiously informed

conscience for purposes of Free Exercise Clause analysis. /d. at 320-21.
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begins. Were that not so, the church/state boundary would be in
constant flux.?

The case law shows that this is indeed how the Establishment Clause
has been construed, as if it is structural in character. The Supreme
Court has said that legislation was not violative of the Establishment
Clause just because the law had a disparate impact, beneficial or
detrimental, on particular religions.*® For the Supreme Court, it has
been sufficient that the legislation has had, inter alia, a secular purpose,
and the criteria for whatis "secular” has been answered using a narrow,
fixed definition of "religion."

F. Protecting Religion From Itself

The Supreme Court has struck down aid to religious schools reciting,
as one of its rationales, that government aid would be harmful to the
schools. This occurs although the religious schools themselves actively
seek the aid and insist that they will gladly waive any supposed
constitutional right to not be harmed in this way. For example, in
Lemon v. Kurtzman® the Court warned about what can happen if a

47 15 addition, any definition of religion for Establishment Clause purposes would have to be
narrowed to inherently religious matters, lest the clause overturn social welfare and moral-based
legislation. For example, in the foregoing illustration it would be absurd to regard a city’s
domestic violence shelter as “an establishment of religion.” While domestic violence shelters can
be operated out of religious motive, the shelters also have a moral or humantarian basis and thus
are not inherently religious.

48 It is well-settled that when a law of secular purpose has an adverse impact on some religions
but not on others, the Establishment Clause is not violated. See e.g., Hernandez v. Comm’r of
Internal Revenue, 490 U.S. 680, 696 (1989) (holding IRS regulation concerning deductibility of
contributions having unintended impact on religious groups that barely rely on sales of goods or
services as means of fund raising is not violative of Establishment Clause); Bob Jones Univ. v.
United States, 461 U.S. 574, 604 n.30 (1983) (finding that preference for religions whose tenets do
not oppose interracial marriage was the unintended effect of neutral IRS regulation about racially
discriminatory schools, hence the regulation did not violate the Establishment Clause); Harris v.
McRae, 448 U.S. at 319-20 (a law restricting access to abortion was regarded as secular for the
purposes of the Establishment Clause); McGowan v. Maryland, 366 U.S. at 442-45 (Sunday closing
statutes were regarded as secular labor laws for Establishment Clause analysis); see also Larson v.
Valente, 456 U.S. 228, 246 n.23 (1982) (distinguishing laws that intentionally discriminate among
religions and are thereby unconstitutional from laws that merely have a “disparate impact” on
certain religions and thus do not violate the Establishment Clause).

49403 U.S. 602 (1971).
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religious school qualifies for state aid and thus must comply with the
accompanying regulation:

This kind of state inspection and evaluation of the
religious content of a religious organization is fraught
with the sort of entanglement that the Constitution
forbids. It is a relationship pregnant with dangers of
excessive government direction of church schools and
hence of churches. The Court noted “the hazards of
government supporting churches” in Walz v. Tax
Commission . . . and we cannot ignore here the danger
that pervasive modern governmental power will
ultimately intrude on religion and thus conflict with
Religion Clauses.5°

That government regulation sometimes can be harmful to a school,
including a religious school, is unremarkable. However, that no-aid
separationists, suing as taxpayers who otherwise have no involvement
with, or interest in, the religious schools, are allowed to seeck an
injunction against the government program on the basis that the aid
will be harmful to the schools is, at first blush, counterintuitive.
Counterintuitive, that is, if the Establishment Clause is a constitutional
right protecting the plaintiff/taxpayers. If no-establishment is a rights
clause, then the object of the lawsuit has to be preventing the
government from harming the plaintiffs—the only harm plaintiffs have
standing to raise—not harming the schools.

If no-establishment is structural, however, then the Court’s concern
for harming the religious schools is entirely proper. A structural
violation means that the government has exceed its power. In this
context, it means that the government has transgressed into domain
solely within the competence of religion and religious organizations.
When government exceeds its authority, it is entirely possible that
program regulations undermine religious autonomy.

We see that it may be that no one is harmed when there is a
misbalance in the roles of church and state, as in Flast v. Cohen. Or, as
we also have seen, the harm may be non-religious, such as the
abridgement of academic freedom in Epperson v. Arkansas5! Or, the

50 74 at 620 (quoting Walz v. Tax Comm’n, 397 U.S. 664, 675 (1970)).
51 393 U.S. 97 (1968) (striking down a state law prohibiting the teaching of the theory of
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harm may be in the nature of a religious “offense” and befall either the
plaintiff, as in Lee v. Weisman,5? or the third-party/school, as indicated in
the quote above from Lemon v. Kurtzman. That is characteristic of
structural violations: the resulting harm can befall no one, result in
harm that is non-religious, or produce a remedy for those in the “zone
of impact” whether or not they consider themselves harmed. From the
viewpoint of the Lemon Court, religious schools are in the “zone of
impact” protected from the government’s over regulation of the
schools’ religious briefs and practices. This conception of the
constitutional wrong makes sense, but only if the Establishment Clause
is structural. The remedy—which may be quite unrelated to plaintiff’s
actual harm—is aimed at getting the government back within the
bounds of its competency.

G. The Non-Delegation Rule

The Establishment Clause can be analogized to a Separation of
Powers clause, except that the no-establishment restraint runs only
against the state rather than a two-way balance, one both checking and
empowering the church and the state. In cases such as Kedroff v. Saint
Nicholas Cathedral, the Establishment Clause worked to keep the
prerogatives vested in religious organizations from being undermined
by legislation that purported to shift ecclesiastical control from one
church hierarchy to another. The logical corollary is the rule of non-
delegation that emerges from Larkin v. Grendel’s Den, Inc.>® In Larkin,
the Establishment Clause operated to keep certain sovereign powers
from being delegated to a church. Itis, of course, far more common
for government to exceed its power (e.g., as in Kedroff) than it is to
improperly delegate away its power (e.g., as in Larkin).

In Larkin, a state enacted a zoning statute that sought to protect
houses of worship, schools, and hospitals from the tumult of close
proximity to taverns and bars. Under the statute, when a proprietor
applying for a liquor license selected a site within 500 feet of a house of
worship, the affected church, synagogue, or mosque was notified and

evolution in public schools).

52 505 U.S. 577 (1992) (holding unconstitutional public schoo! sponsorship of clergy-led
prayers during graduation ceremonies and granting class-wide relief to graduating student and her
family, who’s attendance was voluntary, and who were “offended” by recital of any and all prayer).

53459 U.S. 116 (1982).
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permitted to veto the license’s issuance.> By granting a veto over
licenses, the law placed into ecclesiastical hands a civil power over a
matter of commerce. The immediate harm to the tavern owner was
pecuniary, not religious. In a larger sense, however, church and state
must be in right balance to the mutual benefit of both the church and
the body politic. Here, said the Court, the transfer of civil power, if not
arrested at this early stage, could evolve over time into “political
oppression through a union of civil and ecclesiastical control.” This
rule of non-delegation, which is about preventing religious
organizations from acquiring powers properly vested in government
alone, is possible to explain only if the Establishment Clause is regarded
as structural in nature.

H. Conflict in the Clauses

The Free Exercise Clause prohibits intentional discrimination against
a particular religion or religion in general,’ as well as targeting specific
religious beliefs and practices.’” The current practice in the courts is to
regard compliance with the Establishment Clause as a duty that, if
applicable, is a "compelling interest" overriding the commands of the
Free Exercise Clause.’® This makes no sense. The Supreme Court's

54 1d.117.21.

55 Jd. at 127 n.10.

56 See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993) (striking
down ordinances that intentionally discriminated against Santeria religious practice of animal
sacrifice); McDaniel v. Paty, 435 U.S. 618 (1978) (striking down state constitutional clause that
intentionally discriminated against clerics seeking elective public office).

57 The Free Exercise Clause prohibits more than just intentional discrimination on the basis of
religion or religious affiliation. The clause also prohibits intentional discrimination on the basis of
a particular religious belief or practice. Government may not “impose special disabilities on the
basis of religious views or religious status,” Employment Div. v. Smith, 494 U.S. 872, 877 (1990), or
regulate the slaughter of small animals “because it is undertaken for religious reasons,” Lukumi,
508 U.S. at 532.

58 For examples of lower federal courts confronting this clauses-in-conflict argument, see Peter
v. Wedl, 155 F.3d 992, 996-97 (8" Cir. 1998) (affirming lower court’s ruling that both the Free
Exercise and Free Speech Clauses are violated by a Minnesota regulation that provided aid to
special education students except where the student was enrolled in a religious school; the court
concluded that the regulatory exemption was purposefully discriminatory on the basis of religion
and not required by the Establishment Clause); Harunan v. Stone, 68 F.3d 973 (6" Cir. 1995)
(striking down, as violative of the Free Exercise Clause, a United States Army regulation that
extended benefits to secular day-care centers but discriminated against faith-based centers chosen
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"pervasively sectarian” test®® is illustrative of the problem. The test
causes state educational bureaucracies to discriminate against religious
schools found to be "pervasively sectarian."® Conceding, as they must,
that such intentional discrimination is prima facie violative of the Free
Exercise Clause, no-aid separationists respond by putting the Free
Exercise Clause at war with the Establishment Clause. They do’so by
arguing clauses-in-conflict and urge that the clash be resolved by the no-
establishment principle overriding free exercise. The imagined conflict
is brought about by conceptualizing the Establishment Clause as
securing an individual right to a “freedom from the religion" of others.
And the Free Exercise Clause doubtlessly secures some constitutional
right in these “others” to exercise their religion. With the issue so
framed, then of course the two rights will not infrequently be on a
collision course.®® The resulting "conflict,” no-aid separationists
propose, is to be relieved by tipping the "balance" in the direction of
their view of the Establishment Clause. One could just as easily—and
just as arbitrarily—assume that the duty to comply with the Free
Exercise Clause overrides the no-establishment principle.

Arguing a clash-of-the-clauses is to advance the wholly improbable:
that the First Congress drafted the First Amendment with two

by the parents; the government’s discrimination, concluded the court, was not required by the
Establishment Clause).

59 The “pervasively sectarian” test first surfaced in Lemon v. Kurizman, 403 U.S. 602, 614-22
(1971). The last two cases where the Court struck down governmental aid using the test are Grand
Rapids Sch. Dist. v. Ball, 473 U.S. 373 (1985), and Aguilar v. Felton, 473 U.S. 402 (1985). However,
Ball was recently discredited and partly overruled in Agostini and Aguilar was overruled in its
entirety. Agostini v. Felton, 521 U.S. 203, 226-35 (1997).

80 Such discrimination pressures faith-based educational providers to compromise their
spirituality to prevent losing opportunities for state funding. Hence, the current system makes
comprehensive government funding programs relentless engines of secularization.

81 professo Meiklejohn notes the analytical difficulty when the religion text of the First
Amendment is invoked to do service as both protecting religious liberty and affording a freedom

from religion:

[A]ll discussions of the First Amendment are tormented by the fact that the
term “freedom of religion” must be used to cover “freedom of nonreligion”as
well. Such a paradoxical usage cannot fail to cause serious difficulties, both
theoretical and practical.

Alexander Meiklejohn, Educational Cooperation Between Church and State, 14 LAW & CONTEMP.
PROBS. 61, 71 (1949).
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fundamental provisions side-by-side each trying to cancel out the other.
The two clauses seemingly tugging in opposite directions leaves broad
discretion to the courts to "balance"” one right against the other, thereby
having to choose between them. There is, however, no principled basis
on which the courts can create a sliding scale of constitutional values,
with free exercise less "valuable" than no-establishment or vice versa.5?

The clauses-in-conflict argument is neither consistent with the First
Amendment's text (neither the Free Exercise Clause nor Establishment
Clause states it has primacy over the other), nor are such conflicts
intrinsic to the clauses and thereby logically unavoidable. The Free
Exercise Clause is a right running in favor of individuals, which, on a
case-by-case basis, has the effect of limiting government power. The
Establishment Clause, if viewed as structural, is a restraint running
against the government, which has the direct object of limiting
government power. To be sure, the two clauses overlap at certain
points and thus compliment one another,% but the supposed “tension”
goes away when the Establishment Clause is not viewed as a right to be
“free from the religion” of others.

Iv.

To systematize the Supreme Court’s cases around a view of the
Establishment Clause as a structural “negative” on government power
over inherently religious subject matters will reduce considerably the
confusion in legal doctrine. This will yield a more clear and consistent
application of the law, and citizens will better understand their rights
and government officials their limits.

62 See Valley Forge Christian Coll. v. Americans United, 454 U.S. 464, 484 (1982) (“[W]e know
of no principled basis on which to create a hierarchy of constitutional values ... to invoke the
Jjudicial power of the United States.”).

63 There are situations when a single incident can properly give rise to meritorious claims
under both the Free Exercise and Establishment Clauses. But this is a complementary situation,
and not a clash of the clauses. To illustrate, assume a public school adopted a regulation requiring
that the Lord’s Prayer be led by teachers and recited by students at the beginning of each
classroom day. A third grade Islamic student, along with all others, is compelled to recite the
prayer. As a Muslim, the student has suffered a personal religious harm for which the Free
Exercise Clause gives individual relief. The student could also bring a cause of action under the
Establishment Clause, leading to injunctive relief against continued school-wide enforcement of

the prayer regulation.
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There is also a strategic value to such a realignment. A structural no-
establishment, as it labors to keep government within its bounds, does
lead to more open space for the exercise of everyone’s liberties,
including religious liberty. Thus, the Establishment Clause, properly
understood, affords another constitutional argument on behalf of
religious freedom. Given the cut-back in free-exercise protection as a
consequence of the decision in Employment Division v. Smith, this should
be welcomed by civil libertarians. An example of where this may be
happening already is with developments in tort and employment
nondiscrimination law. Cases such Watson v. Jones®* and Serbian E.
Orthodox Diocese v. Milivojevich,5 taught in law school curricula as a
backwater line of precedent labeled “intra-church disputes,” are newly
being applied to defend religious organizations sued in “clergy
malpractice”® or raised as explaining the “ministerial exemption” to
employment nondiscrimination lawsuits.5’ This is encouraging, and itis
only regrettable that it took the Smith decision trimming back on free-
exercise rights to cause a rediscovery of how no-establishment restraints
protect religion.

Then there is the conceptual problem of explaining why a religious
exemption to general regulatory or tax legislation is not a “religious
preference” violative of the Establishment Clause. Our nation has a
long history at all governmental levels of exemptions from general
regulations that expressly exclude religious practices or religious
organizations. With increasing frequency these exemptions are

64g0U.s. (13 Wall.) 679 (1871) (holding that court will notinterfere in disputes over religious
doctrine, discipline, or polity, but will defer to the resolution by the highest church adjudicative
body).

65 496 U.S. 696, 713-17 (1976) (holding that civil courts generally may not probe into disputes
over church polity or the removal of ecclesiastics).

86 Ses, .g., Abrams v. Watchtower Bible and Tract Soc’y of New York, Inc., 715 N.E.2d 798 (Iil.
App. Ct. 1999) (dismissing claim by church member for wrongful dismissal from church);
Brazauskas v. Fort Wayne - South Bend Diocese, Inc., 714 N.E.2d 253 (Ind. App. Ct. 1999)
(dismissing claim for defamation brought by former pastor who was removed from her
ecclesiastical appointment); O’Connor v. Diocese of Honolulu, 885 P.2d 361 (Haw. 1994)
(dismissing claim by Catholic newspaper publisher for wrongful excommunication).

67 See, e.g., EEOC v Roman Catholic Diocese of Raleigh, N.C., 213 F.3d 795, 800-02 (4" Cir.
2000) (dismissing Tite VII gender discrimination claim by minister of music filed against church);
Young v. N. Ill. Conference of United Methodist Church, 21 F.3d 184, 186-87 (9" Cir. 1994)
(dismissing Title VII gender discrimination claim by minister for failure of church to appoint her
as elder and for removal of her ministerial status).
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challenged as “preferences” that advance religion,% but the Supreme
Court has rebuffed the argument. Corporation of the Presiding Bishop v.
Amos,%® is the most recent in a long line of cases in the high court.”
From the perspective of a structural Establishment Clause, these
exemptions are the government merely refraining from imposing a
regulatory burden with respect to a subject matter arguably in the sole
competence of religion or religious organizations. Seen in that light,
the government does not prefer or establish religion by leaving it
alone.” For government to not impose on religious claimants legal
burdens on private religious choices no more unconstitutionally favors
religion than does the Free Exercise Clause unconstitutionally favor
religion.”? Indeed, these religious exemptions are desirable because
they reinforce a healthy separation of church and state.

68 S, e.g., E. Bay Asian Local Dev. Corp. v. California, 13 P.3d 1122 (Cal. 2000) (finding that
ordinance landmarking historic properties that exempted historic sites held by churches and other
religious organizations was not violative of the Establishment Clause).

69 483 U.S. 327 (1987). Awmos upheld a religious discrimination exemption for religious
organizations in federal civil rights legislation. "[I]tis a permissible legislative purpose to alleviate
significant governmental interference with the ability of religious organizations to define and carry
out their missions.” /d. at 335. Amos also makes it clear that for a government to refrain from
“imposing a burden” is logically no different from *lifting a burden” imposed in the past. In Auos,
a burden first imposed in 1964 was lifted in 1972. See also Wallace v. Jaffree, 472 U.S. 38, 83 (1985)
(O'Connor, }J., concurring).

70 See Walz v. Tax Comm'n, 397 U.S. 664 (1970) (upholding property tax exemption for
religious organizations); Zorach v. Clauson, 343 U.S. 306 (1952) (upholding release-time from
compulsory education laws for students to attend religious exercises off public school grounds);
The Selective Draft Law Cases, 245 U.S. 366 (1918) (upholding, inter alia, military service
exemptions for clergy and theology students); Gillette v. United States, 401 U.S. 437 (1971)
(religious exemption from military draft for those who oppose all war does not violate
Establishment Clause); but see Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989) (plurality opinion)
(disallowing sales tax exemption which was available only on purchases of sacred religious
literature).

71 T establish a religion connotes that a government must have taken some affirmative action
to seek to achieve the prohibited result (“. . . shallmake nolaw. ..."). Conversely, for government
to passively leave religion where it found it logically cannot be making a law respecting an
establishment of religion. See Amos, 483 U.S. at 337 ("For a law to have forbidden “effects' under
Lemon, it must be fair to say that the government itselfhas advanced religion through its own activities
and influence."). Additionally, to reduce civil and religious tensions and minimize church and
state interaction, both consequences of exemptions, are matters that enhance the separation
sought by the Establishment Clause.

72 As Justice White observed while dissenting in Welsh v. United States, 398 U.S. 333, 372 (1970),
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The no-endorsement test has long been criticized as indeterminate
and subjective.”® The censure is well deserved. More fundamentally,
however, the endorsement test fails because it attempts to turn the
Establishment Clause into an individual right to be “free from the
religion” of others. That “right” is said to be a freedom not to feel
alienated in one’s civic standing on account of religion.” Setting up a
right, protected by the Establishment Clause, from civic alienation due
to a perceived lessor status in the political community invites inevitable
conflict with the Free Speech and Free Exercise Clauses.” As described
above, this pseudo “conflict-in-the-clauses” is one of the principal reasons
for confusion in First Amendment case law and cannot be remotely
justified by the text or canons of construction. The no-establishment
principle as a structural clause avoids all those problems, and has the
added virtue of giving yet one more powerful reason to bury, once and
for all, the no-endorsement test.

Finally, a structural Establishment Clause explains and reinforces a
long series of cases by the Supreme Court to the effect that government
authorities must avoid classifications that cause officials to probe into
the religious meaning of words, practices, and events.”® Typical would

the Free Exercise Clause is itself a law that by its express terms exempts religion from certain civil
burdens. Any law that purposefully exempts religion from a civil duty—such as the Free Exercise
Clause—cannot possibly violate the Establishment Clause, for then the latter clause would cancel
out the former. Therefore, without more, it must be an appropriate legislative purpose to allow
individuals and religious organizations to make private religious choices unimpeded by
governmental burdens placed on others.

73 SeeSteven D. Smith, Symbols, Percepitions, and Doctrinal Illusions: Establishment Neutrality and the
“No Endorsement” Test, 86 MICH. L. REV. 266 (1987); Jesse Choper, infra, this symposium issue of J.
of Law & Politics.

74 e Wallace v. Jaffree, 472 U.S. 30, 69 (1985) (O’Connor, J., concurring); Lynch v. Donnelly,
465 U.S. 668, 692 (1984) (O'Connor, J., concurring). The concurring opinion in Lynch was Justice
O’Connor’s first promulgation of her no-endorsement test.

& Compare Justice Scalia’s plurality opinion in Capitol Square v. Pinette, 515 U.S. 753, 763-70
(1995) (criticizing application of no-endorsement test to public forum situations), with id. at 772,
774-78 (O’Connor, ]J., concurring) (balancing free-speech rights of private speakers against no-
endorsement test).

76 See Corporation of the Presiding Bishop v. Amos, 483 U.S. 327, 336 (1987) and id. at 344-45
(Brennan, J., concurring) (recognizing a problem when government attempts to divine which jobs
are sufficiently related to the core of a religious organization so as to merit exemption from
statutory duties); Bob Jones Univ. v. United States, 461 U.S. 574, 604 n.30 (1983) (avoiding
potentially entangling inquiry into religious practice); Thomas v. Review Bd., 450 U.S. 707, 715-16
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be Rosenberger v. Rector and Visitors of the University of Virginia,”” where the
majority observed that a state university should avoid public forum
access policies that cause school authorities to have to distinguish
between evangelism, on the one hand, and the expression of ideas
merely approved by a given religion, on the other.”? Similarly, in
Widmar v. Vincent’® the Court rejected a suggestion that civil authorities
could, consistent with the First Amendment, distinguish between
speech as worship and all other types of religious speech.?®  The
concern is threefold: the lack of judicial competence to resolve
doctrinal questions, the potential for interference by the state in
religious affairs, and the potential for "establishment" when a court
favors one religious interpretation of words or events over others.
Certainly these restraints on the power of officials to classify inherently
religious matters are far easier to explain if the Establishment Clause is
viewed as structural. This also explains the plurality’s opinion in
Mitchell v. Helms?®! to the effect that the “pervasively sectarian” test is
both offense to religious sensibilities and in conflict with another line of

(1981} (not within judicial function or competence to resolve religious differences); Gillette v.
United States, 401 U.S. 437, 450 (1971) (Congress permitted to accommodate "all war" pacifists but
not "just war" inductees because to broaden the exemption invites increased church-state
entanglements and would render almost impossible the fair and uniform administration of
selective service system); Walz v. Tax Comm'n, 397 U.S. 664, 674 (1970) (avoiding entanglement
that would follow should tax authorities evaluate the temporal worth of religious social welfare
programs is desirable); Cantwell v. Connecticut, 310 U.S. 296, 305-07 (1940) (petty officials not to
be given discretion to determine what is a legitimate "religion” for purposes of issuing permit); see
also Rusk v. Espinosa, 456 U.S. 951 (1982) (aff'd mem.) (striking down charitable solicitation
ordinance that required officials to distinguish between "spiritual” and secular purposes underlying
solicitation by religious organizations); United States v. Christian Echoes Ministry, 404 U.S. 561,
564-65 (1972) (per curiam) (holding that IRS could not appeal directly to Supreme Court the ruling
of a federal district court to the effect that the IRS's redetermination of § 501(c)(3) exempt status
was done in a manner violative of rights of admittedly religious organization; IRS had sought to
examine all of religious organization's activities and characterize them as either "religious” or
"political” and, if political, then "non-religious").

77515U.5. 819 (1995) (university should avoid distinguishing between evangelism, on the one
hand, and the expression of ideas merely approved by a given religion).

78 Jd. a1 843-44.

79 454 U.S. 263 (1981).

80 /4. at 269-70 n.6, 272 n.11 (holding that inquires into the religious significance of words or
events are to be avoided).

81530 U.S. 793 (2000) (plurality opinion) (upholding federal aid to education programs at K-

12 schools, including religious schools).
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the Court’s cases. The “pervasively sectarian” test, said the plurality,
results in civil magistrates “trolling through” the activities of religious
organizations.?? Behind this line of cases that prohibit officials from
attributing religious meaning to the words and activities of religious
organizations is the idea that the government is restrained from dealing
with subject matter that is inherently religious. This is a healthy
conceptualization of church/state separation, and should be
encouraged.

CONCLUSION

For the most part this paper looks only at what the modern Supreme
Court has actually done with the Establishment Clause. There is no
attempt here to divine what the First Congress in 1789 meant by the
words “make no law respecting an establishment of religion,” or what
the ratifying state legislatures thought was the text’s meaning during
their debates in 1789-1791. However, history is referenced in one
respect, namely, that church/state relations in the West have responded
to the religion question at two levels: the scope of state power vis-a-vis
the church and the state’s regard for religious persons. Accordingly, it
is not surprising that the two religion clauses in the First Amendment
came to shoulder the jurisprudence that answers these two
relationships, with no-establishment bearing the law of the state’s
relationship to organized religion and free-exercise bearing the law of
the state’s relationship to individuals of faith.

The U.S. Supreme Court, at least since the 1947 decision in Everson
v. Board of Education, has treated the Establishment Clause as a
structural restraint on governmental power. This is evident, not from
the Court’s stated rationale in its cases, but from how it actually regards
the clause—as one running against the government and limiting its
power when it comes to treading on subject matters that are inherently
religious. The validations or “proofs” compile a tidy list, from special
standing rules for federal taxpayers to making sense of how the Court
can think it unconstitutional for a religious organization to receive state

82 See id. at 827-29. The “trolling through” perspective as limiting governmental jurisdiction
was followed in Universily of Great Falls v. NLRB, 278 F.3d 1335 (D.C. Cir., 2002), holding that the
NLRB does not have jurisdiction over a religious college and that the Board may not apply the
“substantial religious character” test to determine that the college is or is not sufficiently religious
to be protected by First Amendment.
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aid because the aid will, in the long run, undermine the religious
autonomy of the organization.

Although there are a few outlier decisions,® if one looks only at
results rather than rationale, most of the Court’s no-establishment
decisions fit within this manner of systemizing the cases. That is
progress, enabling both practitioner and commentator to move beyond
tossing in the air one’s hands and announcing the cases in hopeless
disarray. The outcome of litigation can become more predictable and
uniform, and, equally important, thereby more acceptable to the
public. :

83 See, e.g., Lynch v. Donnelly, 465 U.S. 668 (1984) (finding that city practice of displaying
nativity of Jesus and Holy Family as part of Christmas holiday scene did not violate no-
establishment); Marsh v. Chambers, 463 U.S. 783 (1983) (upholding state legislature’s practice of
hiring chaplain to offer prayers in chamber at beginning of daily session); Jones v. Wolf, 443 U.S.
595 (1979) (holding that state courts may, at its discretion, adopt “neutral principles of law” as a
means of adjudicating intrachurch disputes in lieu of judicial deference to highest church
adjudicative authority).
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