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Ultra Vires Transactions
It used to be commonly said that if a private corporation

made a contract which the legislature, creating it, expressly or
impliedly prohibited it to make, all courts would be bound to
treat such agreement as "illegal and therefore wholly void." '
This statement probably accurately expresses the orthodox at-
titude of courts with respect to ultra vires contracts. In some
cases the same proposition, stands today, but often it has been
unsatisfactory in its application, and for this reason has been
relaxed in many instances to a considerable degree. The prob-
lem of giving relief upon or enforcing ultra vires agreements of
private corporations arises in connection with contracts which
are either altogether executory or entirely or partially executed
on one side. It will be the purpose of this article to determine,
if possible, the state of the law governing in each of the situ-
ations mentioned and also to examine the legal results which fol-
low complete performance of an ultra vires agreement by the
parties thereto. It is not, however, proposed except incidentally
to discuss the position of corporate shareholders or creditors,
but merely to consider the rights and duties of the principals to
the various transactions in controversies between them.

If the proper conception of a corporation is that it is a
person, created by law, endowed with only such capacities as
are given it expressly, and such others as are essential to the
attainment of its legitimate corporate ends, it will follow that
its unauthorized contracts and acts are nullities. If we start
with such an assumption we shall find that a corporation has no
power to act in such a way or to incur such an obligation. It
is a case where there is a lack of ability. A corporation cannot
bind itself in this direction, and its purported act and bargain
cannot be its own. Therefore, under such a line of reasoning,
the corporation will be in no way responsible for that which
purports to be done in its behalf. 2

1. Ashbury Ry. etc. Co. v. Riche (1875) L. R. 7 H. L. 653, 673.
2. "A corporation is an artificial being, invisible, intangible, and ex-
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While such a rule would be easy of application, and would
simplify the law of ultra vires, it is believed that it does not
truthfully describe the result of such group activity. Suppose
that a corporation ultra vires makes a contract and in the course
of performance it receives money from the other party thereto
and spends it; or suppose that the servants of the corporation,
within the scope of their authority, but beyond that of the cor-
poration, convert money, and the corporation appropriates and
spends it . It is difficult in each of the assumed cases to say
that the corporation never enjoyed the money because it did not
have the power to take and use it. Yet, if the premise is sound,
this should be the conclusion reached. It would mean that al-
though the corporation never was possessed of the money, still
its shareholders would have received the benefit of the same,
and this would have occurred apparently through corporate ac-

isting only in contemplation of law. Being a mere creature of the law,
it possesses only those properties which the charter of its creation con-
fers upon it, either expressly, or as incidental to its very existenca"
Dartmouth College v. Woodward (1819) 4 Wheat. (U. S.) 519, 636, 4
L. Ed. 629. "A contract of a corporation, which is ultra vires .
is not voidable only, but wholly void, and of no legal effect. The ob-
jection to the contract is, not merely that the corporation ought not to
have made it, but that it could not make it. The contract cannot be
ratified . . . " Central Transportation Co. v. Pullman's etc. Co.
(1891) 139 U. S. 24, 59.

It used to be the rule that a corporation was not liable for the torts
of its servants and agents, even though committed within the scope of
their authority, because there was no capacity to commit the tortious
act. Some early cases are cited by Professor E. H. Warren in 23 Harv.
Law Rev. 498. See, for full discussion Chestnut Hill etc. Co. v. Rutter
(1818) 4 Serg. & R. (Pa.) 6.

See dissenting opinion of Marshall, C. J. in Bank v. Dandridge
(1827) 12 Wheat (U. S.) 64, 90, holding that a corporation, having no
vocal organs, could not make an oral contract.

It is not the purpose of this article to make a detailed study of the
English decisions, but they have, for the most part, followed strictly
and consistently the orthodox rule, holding that an ultra vires act of a
corporation, created by act of Parliament, is a nullity. See Machen,
Modern Law of Corporations, sec. 1027 et seq. and cases cited. So it
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tivity alone. Of course it is realized that this could be explained
by saying that it was not the corporation which acted, but its
agents, and if the shareholders have benefited, it is because the
agents have improperly and illegally meddled in corporate affairs.
The practical result, however, is that the corporation is in the
same position as if it had received the money and when it is as-
serted that the advantage has accrued to it without its own action,
the argument becomes unnatural, forced, and unconvincing to
the normal business man. Perhaps the corporation should not
have acquired the money in the supposed cases, but it is ac-
curate to say that it did, but that in so doing it abused its powers,
and used them in a way that the law neither sanctioned nor al-
lowed.

3

has been held that a corporate mortgage executed ultra vires is a nul-
lity and that the mortgagee has no vested rights. The action was in
ejectment. Fairtitle ex dem. v. Gilbert (1787) 2 T. R. 169. See also
Ex Parte British, etc. Assn. (1878) L. R. 8 Ch. D. 679.

3. "Like natural persons they (i. e. corporations) can overleap the
legal and moral restraints imposed upon them; in other words they
are capable of doing wrong. To say that a corporation has no right
to do an unauthorized act is only to put forth a very plain truism; but
to say that such bodies have no power or capacity to err is to impute
to them an excellence which does not belong to any created existences
with which we are acquainted. The distinction between power and right
is no more to be lost sight of in respect to artificial than in respect to
natural persons . . . . When we speak of the powers of a corpor-

ation, the term only expresses the privileges and franchises which are
bestowed in the charter; and when we say it cannot exercise other
powers, the just meaning of the language is that as the attempt to do
so is without authority of law, the performance of unauthorized acts is
a usurpation, which may be a wrong to the state, or perhaps to the
shareholders. But the usurpation is possible. In the same sense natural
persons are under restraints of law, but they may transgress the law,
and when they do so they are responsible for their acts. From this
consequence corporations in my judgment are not wholly exempt . .
Thus like moral and sentient beings, they may do and act in opposition
to the intention of their Creator, and they ought to be accountable for
such acts. Comstock, C. J., in Bissell v. Michigan etc. Co. (1860) 22
N. Y. 258, 264.
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The idea that a group of individuals, when acting together
to accomplish a common purpose, and in a common cause, act
as if they were but one person is not a new one. It is not a
notion peculiar to the law, nor did such conception begin with
the invention of corporations. The fact is that for centuries
men, When acting in concert with a common end in view, have
been regarded as a unit, and the action of such an association as
that of a unit, as if a single person were acting. Whenever we
find an association existing we naturally and easily think of the
activity as that of an ideal person apart from the human beings
who make up the group. It is not intended to suggest that there
will be no individual liability for the debts and obligations of
the group. That is a matter with which the law is concerned
and which it may regulate. What is meant is that the group
or entity acts. If the members are held liable, it is not because
they acted individually, but because they caused the association,
through their membership therein, to act, and the law is un-
willing to allow them to escape individual liability and responsi-
bility.

4

Viewing the problem in this way, it must be conceded that
whenever a corporation commits an unauthorized act, there is
an entity engaged in the consummation of the transaction, but
that it acted in a way which the law forbade. Then the ques-
tion arises as to the attitude of the courts with respect to this
illegal and prohibited conduct.5  Should the corporation be left

4. Warren, Collateral Attack on Incorporation, 21 Harv. Law Rev.
305; Warren, Executed Ultra Vires Transactions, 23 Harv. Law Rev.
495; Warren, Executory Ultra Vires Transactions, 24 Harv. Law Rev.
534.

5. "Under the doctrine of general capacities, the effect of incor-
poration is to create a legal person with the powers of every other legal
person with respect to contracts, subject to such prohibition upon the
exercise of certain powers as the charter may impose . . . . A cor-
poration would then stand on the footing of a natural person with the
power to make every kind of contract, subject to such penalties as the
soverign might impose for violating prohibitions upon making any par-
ticular form of contract." Pepper, Unauthorized Exercise of Cor-
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undisturbed in the possession of rights and privileges which it
has thus acquired, or should the party who has given the right
to the corporation be allowed to set it aside? Should the cor-
poration be permitted to sue on a prohibited contract and should
the other party thereto be granted a similar right? It is not a
question whether the corporation had the power or the ability to
incur the obligation or obtain the right. It had that. The in-
quiry is whether the corporation is to be permitted to assert
the right or to be held to the duty, in violation of its organic law.

The two theories as to the nature of ultra vires transac-
tions set out above are obviously inconsistent with each other.
The basis of the first is that the corporation is not competent or
capable of performing the forbidden act, while that of the sec-
ond is that the corporation is able, but that the exercise of such
power is forbidden. In spite of this inconsistency, the writer is
convinced that in many jurisdictions, in different types of cases,
each theory prevails with the inevitable result that one rarely
meets any well considered body of rules relating to ultra vires.
It is not meant to state that the result of the actual decisions are
necessarily unfortunate or unjust, but only to indicate that the
courts' failure to adopt and adhere to a single theory as to the
nature and extent of a corporation's powers and liabilities in
ultra vires dealings has led to confusion in this branch of the
law, thereby often rendering the determination of the law in
any given situation difficult and sometimes a matter of specula-
tion.

I
It is settled beyond question that there is a decided policy

against a corporation engaging in enterprises beyond its powers.
It makes no difference what a court's conception of the nature

porate Power, 9 Harv. Law Rev. 255, 263. Senator Pepper, at the point
cited, suggested that if a corporation is ever to be held to an obligation
incurred ultra vires, it must be on a theory of general capacity to make
all contracts, stating that which seems to be obvious enough, namely,
that "without power there can be no contract. If there is no contract
there is nothing to enforce."
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of a corporation and its capacities may be, all courts hold, in
the abstract, that no corporation can legally act in violation of
its charter provisions, and that it is not lawful for it to carry
on business projects which are either expressly or impliedly
unauthorized.6 There are a number of reasons for such a rule.
Often it is a matter which affects the interest of the state. It
is clearly improper for a corporation whose business is quasi-
public in its nature to turn its attention and activities from serv-
ing the public, in the way it was created to serve, to other mat-
ters.7 In the case of a strictly private corporation, the state is
not so often interested in or affected by these kinds of activ-
ities. If a corporation organized to manufacture shoes, turns to
making automobiles, the change does not as a rule jeopardize
any public interest but in such a case, also, it is possible for the
public to be injured, and when this is so, the state may object to
what is being illegally done.8

Even in a case where a corporation's ultra vires action is
not injurious to the public, the transaction may still be offensive
by reason of the fact that it may invade the rights of corporate
shareholders or creditors. It is the duty of a corporation to con-
duct its business for its shareholders in the manner specified in
its charter. That is the basis on which a shareholder invests his
money. Hence, absent a waiver of one kind or another on tie
part of a shareholder, any action of the corporation which is
unauthorized, is a violation of its obligation amounting in sub-

6. Blair v. Insurance Co. (1847) 10 Mo. 559; State ex. inf. v. Mis-
souri etc. Club (1914) 261 Mo. 576, 170 S. W. 904; Central etc. Co. v.
Pullman's etc. Co. (1890) 139 U. S. 24, 24 L. Ed. 55; People v. Pullman
Car Co. (1898) 175 11. 125, 51 N. E. 664; Downing v. Mount Washing-
ton Road Co. (1860) 40 N. H. 230; Davis v. Old Colony R. Co. (1881)
131 Mass. 259.

7. Thomas v. Railroad Co. (1879) 101 U. S. 71, 25 L. Ed. 950;
Williams v. Johnson (1911) 208 Mass. 544, 95 N. E. 90; Atty. Gen. v.
Haverhill etc. Co. (1913) 215 Mass. 394, 101 N. E. 1061.

8. State ex. inf. v. Missouri etc. Club, supra, note 6; State v. Am.
Sugar etc. Co. (1916) 138 La. 1006, 71 So. 137; People v. North River
etc. Co. (1890) 121 N. Y. 582, 24 N. E. 834.
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stance to a breach of trust.9 The position of a creditor of the
corporation may be much like that of a shareholder. It is not
unreasonable to assume that a creditor extends credit to a cor-
poration on the assumption that it will continue and prosper in
the business for which it was created. He assumes the risk of
failure along this line but he does not intend to run the risk of
loss flowing from a corporation embarking upon other schemes
outside of its constituted sphere of activity. In fact there might

well be held to be an implied agreement that a corporation will
confine the use of its capital to its legitimate corporate business. 10

If, therefore, it does differently and the venture proves finan-
cially unfortunate, an intra vires creditor, if injured, should
have just cause for complaint. These possible situations have led
one learned author to state that when a corporation's ultra vires
contract is enforced against it under the assumed conditions, the
court is unconstitutionally impairing a corporation's contractual
obligations running to its shareholders and creditors. It was
argued that its funds are diverted in violation of a corporation's
duty to these two classes of persons."

9. Machen, Modern Law of Corporations, sec. 1153 et seq. Morris
v. Elyton Land Co. (1899) 125 Ala. 263, 28 So. 513; Einstein v. Raritan
etc. Mills (1908) 74 N. J. Eq. 624. 70 Atl. 295; Stevens v. Rutland etc.
Co. (1851) 29 Vt. 545. See also Williams v. Johnson, supra, note 7.

10. Taylor, Private Corporations, 5th ed. sec. 271 et seq. See also Bank
of Chattanooga v. Bank of Memphis (1872) 9 Heisk. (Tenn.) 408; Bank
of Covington v.Kiefer etc. Co. (1893) 95 Ky. 97, 23 S. W. 675; Re McNatt
(1904) 132 Fed. 620; Re N. Y. etc. Works (1905) 141 Fed. 430. The
last two cited cases were in bankruptcy. The federal courts hold for
the most part that a contract which is ultra vires is a nullity. See infra
note 25. This may be the reason for holding that a creditor cannot
prove his claim in bankruptcy, and not primarily that the allowance of
his claim would be a violation of the rights of intra vires creditors. It
is difficult to determine from the decisions on which theory the cases
proceed.

It is not to be forgotten that it can always be said that a corpora-
tion lacks the power to make the agreement, and often this ground for
holding the contract invalid is mentioned.

11. Taylor, op. cit. sec. 275.
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Strictly speaking, there is no impairment of a contractual
obligation, because there is no legislation,'12 but the fact cannot
be denied that if a court does enforce an agreement, under these
circumstances, it may be overlooking and disturbing vested rights
of innocent parties.

If an unauthorized contract which is altogether executory
were enforced, at the instance of either party, all of the evils
mentioned in the last two paragraphs might result, and as no
one will be harmed if relief is denied, the courts have with prac-
tically no exceptions, refused to recognize the validity of such
agreements."3 When neither party to the contract has per-
formed, it is better to leave them as they are than to permit
them to violate a settled policy. Enforcement of such a con-

12. Railroad Co. v. Rock (1866) 4 Wall. (U. S.) 177, 18 L. Ed.
381; Nat. Loan Ass'n. v. Brahan (1904) 193 U. S. 635, 48 L. Ed. 823.

13. Garrett v. Kansas City etc. Co. (1892) 113 Mo. 330, 20 S. W.
965. In this case there was an action for specific performance of an
ultra vires contract. The court denied relief because the contract was
executory. The court found that the contract violated the Missouri

constitution and statutes regulating the powers of corporations, but the
corporation was a Kansas corporation. The contract was also said to
be against public policy. Prairie etc. Club v. Kessler (1913) 252 Mo. 424,
159 S. W. 1080, was an action to compel a director to live up to his fi-
duciary duties and convey land to plaintiff corporation at the figure that
he had acquired the same. The corporation could not take the land
intra vires. It was held that as the transaction was executory plaintiff
could not enforce the same.

St. Louis etc. Co. v. Hilbert (1887) 24 Mo. App. 338, 343: "The
question what the market value of the stock was, could only be ma-

terial if the corporation had the legal power to take its own stock . .
A corporation in this state has no such power. It is not simply a ques-
tion between the state and the corporation . . . but a question af-
fecting the validity of the contract itself." Wilks v. Ga. etc. Co. (1885)
79 Ala. 180; Nassau Bank v. Jones (1884) 95 N. Y. 115, holding that the
corporation had no legal capacity to make the contract. See also Mc-

Cutcheon v. Merz etc. Co. (1896) 71 Fed. 787.
In Harris v. Independence Gas Co. (1907) 76 Kan. 750, 92 Pac. 1123,

it was said (dictum) at p. 753, "It might seem reasonable that a system,
which attempts not only to protect a party to an ultra vires contract
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tract could be refused because a corporation had no ability to
make it, and hence no obligation ever arose; or it could be held
that a corporation was forbidden to assume the duty, which
should have been known to the other party, and the contract
therefore should not be held binding. Some courts are prone to
hold that a corporation is not competent to give the promise. 4

No one should be inclined to dispute the propriety of the
result reached under either theory. The end attained by each
tis desirable. If all that has been done by the parties, is to
formally enter into a contract, which the legislature did not in-
tend to be made, the first object of the courts ought to be to de-
feat a recovery by a plaintiff. If a corporation is being sued,
it is easy, when expedient, to deny relief on its ultra vires con-
tract by saying it lacked capacity to give its promise. It should
not, however, be forgotten that if a corporation had no ability
to contract at the bargain's inception, logically it will have none
at any time. It should be clear that nothing which a plaintiff
can do can cure a fundamental and inherent lack of power in
his corporate promisor. So, if a plaintiff has, subsequently to
the making of the contract, changed his position, through per-
formance or some other occurrence, he can never, consistently
with the adopted principle of lack of corporate capacity, gain
relief on the corporation's promise, or assert any right predicated
thereon.

from actual loss, but where equity requires it, to insure to him the actual
fruits of his bargain, ought, for the sake of completeness and symmetry,
to enable him to insist upon the performance even of a purely executory
contract. It certainly seems against conscience that one who has en-
tered into a contract in the expectation of deriving a profit from it,
may, upon discovering the probability of a loss, repudiate it, and escape
responsibility by raising the question of want of corporate capacity."
For an extreme case in accord with the rule stated in the text see Jemi-
son v. Citizens' etc. Bank (1890) 122 N. Y. 135, 25 N. E. 264. See also
Wilson v. Mercantile Co. (1912) 167 Mo. App. 305, 149 S. W. 1156,
where the court applied the rule to an executed contract wrongly hold-
ing it to be executory. But the decision is sound on other grounds. See,
infra, note 43.

14. See supra note 13.
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void . 2  While no recovery is allowed on such a contract itself,
still if a plaintiff's performance has resulted in unjust enrich-
ment a recovery may be had to this extent.26 The courts state
that a recovery in quasi-contract is not in affirmation of a void

(1911) 89 S. C. 179, 71 S. E. 864 (a suit to rescind an ultra vires agree-
ment). In the light of other and later Supreme Court decisions, the
dicta in the Eastern Ass'n case and that of McCarthy, supra, are not
believed to be entitled to serious consideration.

25. This proposition was stated by Gray, J. in Central Transporta-
tion Co. v. Pullman's Car Co. (1890) 139 U. S. 1. c. 48, 35 L. Ed. 55
where the learned justice said: "The charter of a corporation
is the measure of its powers, and the enumeration of those powers im-
plies the exclusion of all others not fairly incidental. All contracts made
by a corporation beyond the scope of those powers are unlawful and
void, and no action can be maintained upon them in the courts .

See also National etc. Ass'n. v. Home etc. Bank, supra, note 24, 181 Ill.
I. c. 44: "The powers delegated by the State to the corporation are
matters of public law . . . A party dealing with a corporation hav-
ing limited and delegated powers conferred by law is chargeable with
notice of them and their limitations, and cannot plead ignorance in avoid-
ance of the defense (i. e. the defense of ultra vires)."

26. "* * * the courts, while refusing to maintain any action upon
the unlawful contract, have always striven to do justice between the par-
ties so far as could be done consistently with adherence to law, by per-
mitting property or money, parted with on the faith of the unlawful con-
tract, to be recovered back, or compensation to be made for it." Gray, J.,
in Central Transportation Co. v. Pullman's etc. Co., supra, note 25, 139
U. S. 1. c. 60 (dictum). The dictum has been followed to the extent of
allowing an action in quasi contract, but the Supreme Court has refused
to rescind in any other way or to any greater extent such transactions,
if executed, or partially executed, on the ground that the parties are
in pari delicto and the contract is illegal. St. Louis etc. Co. v. Terre
Haute R. R. (1892) 145 U. S. 393, 36 L. Ed. 738. (A suit to set aside and
cancel an ultra vires lease.) See also, accord, Harriman v. Securities
Co. (1904) 197 U. S. 244, 296, 49 L. Ed. 739. But see Barrows v. Nib-
lack (1898) 84 Fed. 111, permitting a recission. Then see Pullman's etc.
Co. v. Central etc Co. (1897) 171 U. S. 138, 43 L. Ed. 108.

But if the contract has been merely formally executed and not per-
formed the Circuit Court of Appeals has held that a plaintiff is in time
to repent, and gain a cancellation. McCutcheon v. Merz etc. Co. (1896)
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agreement, but is a proceeding to disaffirm it.
2
0a Perhaps this

is the case but it would seem to be doubtful. If a corporation
has been unjustly enriched, theoretically at least, the recogni-
tion of this fact is an admission of the existence of the very
fact that is denied, namely that the corporation had the capacity
to receive the benefit conferred upon it.27

Permitting a recovery in quasi-contract allows a plaintiff to
hold a corporation in a less satisfactory way, and sometimes to
a less degree, than is accomplished by entertaining an action on
the contract. In the ordinary case, however, where a corpora-
tion, itself, has received performance from a plaintiff, the rule
of the federal courts inflicts no substantial injustice on the latter
but in a case where execution of a contract benefits a third party
and not a corporation, this is not the case and a plaintiff, under

37 U. S. App. 586, 71 Fed. 787. It would seem then that if a plaintiff
has performed his side of the agreement that the corporation under the
federal rule can be held to no contractual liability; that if there has
been no unjust enrichment, there can be no compensation, nor can the
corporation be compelled to return that which it has received (except
when an action sounding in quasi contract will lie) although strictly by
the federal theory it ought not to have title to the benefits received. For

cases permitting a recovery if there has been unjust enrichment to such
a degree, see Citizens etc. Bank v. Appleton, supra, note 24; Rankin v.

Emigh (1909) 218 U. S. 27, 54 L. Ed. 915; Nashua etc. Co. v. Boston
etc. Co. (1895) 164 Mass. 222, 41 N. E. 268.

26a. "To maintain such an action is not to affirm, but to disaffirm,
the unlawful contract." Central Transportation Co's case, supra, note
25, 139 U. S. I. c. 60. See also Pepper, Unauthorized Exercise of Cor-

porate Power, 9 Harv. Law Rev. I. c. 261. But if the courts are willing
to disaffirm the contract, why the decision in St. Louis etc. Co. v. Terre
Haute R. R., supra, note 26? The court there held that the plaintiff

was in pari delicto, and could not regain possession of premises demised
under an ultra vires lease.

27. See remarks of Andrews, C. J., in Bath Gas Light Co. v. Claify,
supra, note 20, 151 N. Y. 1. c. 36. In Camden etc. Co. v. May's etc. Co.,

supra, note 20, 48 N. J. L. 1. c. 568, the court said: "It is illogical to
say that the law will imply a contract by the company which it has
no power to make for itself. A contract cannot be implied where an
express contract cannot be made."
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such a state of facts, is unable to look to corporate responsi-
bility in any way.28  It is felt that the federal decisions, and
those following them, have overemphasized the policy against a
:corporation exceeding its authorized capacities, with the result
that a desirable policy of protecting an innocent party, situated
as a plaintiff is, has been lost sight of. It is believed that it
is fortunate that most American courts, in effect, at least, have
disregarded the conception of limited corporate capacity in this
connection and have adopted a rule better calculated to promote
justice in the business world.

It has already been noted that whenever a corporation is
held liable on its ultra vires obligation, the chief inducement to
so doing has been the fact that if relief were denied, a plaintiff

28. See Citizens etc. Bank v. Appleton, supra, note 24. It was held
in this case that a plaintiff could not recover on a contract of guarantee
to the extent that the defendant had not been benefited by the money
advanced by the plaintiff.

Suppose there is no unjust enrichment and no right in the plain-
tiff to rescind within the doctrine of St. Louis etc. Co. v. Terre Haute
R. R., supra, note 26, could a plaintiff hold the acting members of the
corporation liable on the contract on the ground that as there was no
corporate act, the contract must have been their personal obligation?
This question has received no consideration at the hands of the Supreme
Court, so far as is known to the writer. But see Seeberger v. McCormick
(1899) 178 Ill. 404, 53 N. E. 340, where the court held (p. 415) that,
"the principle on which individuals so associated are held as partners is
not in causing the corporation to exceed its powers, but in acting for
and in the name of a presumed corporation, which has no corporate exist-
ence." As there was a corporation in being in this case the court held
that the members would not be liable as partners. But the court loses
sight of the fact that, aq to the ultra vires act, it was as if the corpora-
tion did not exist, and therefore the act must have been the act of the
members. It is submitted that the case on this point is unsound, con-
ceding, as the court did, that the ultra vires act was a nullity. Under
such an assumption, it would always be proper to hold the members,
who authorized the contract to partnership liability thereon. Seeberger's
case held the directors, who caused the contract to be made, liable on
an implied warranty of authority to bind the corporation. But see
Abeles v. Cochran (1879) 22 Kan. 287 which denies the liability of a
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would be compelled unjustly to take a loss. 29  The courts have
felt that a corporation should not lead a plaintiff to believe that
it was able to make an agreement to the latter's detriment. Hence,
a kind of equitable estoppel has been invoked. The principle is
rightly applied where a plaintiff is really innocent and ignorant
of the limits on corporate powers. Assume, however, that he
knew that the agreement was unauthorized but still persisted in
making and performing it. Should he then be able to sue and
hold the corporation? This matter so far as is known, has
received scant attention from the courts 30 and is not met with
often in the cases. Enabling a plaintiff, who has made an agree-
ment knowing that it was ultra vires, to recover is not justifiable.
It amounts to a ruling that parties by contract can put them-
selves above the law. It encourages disrespect for the law and
violates fundamental doctrines upon which the limitations on

director on the theory that the capacity of the corporation is a matter
of record and that every one who deals with it must be presumed to
know the limits on its capacity. Of course, if the plaintiff knows the
limits of power there is no basis for a warranty. Sanford v. McArthur
(1857) 18 B. Mon. (Ky.) 411.

There is some authority for holding members liable as partners.
Medill v. Collier (1866) 16 Ohio St. 599. See also Trust Co. v. Floyd
:(1890) 47 Ohio St. 525, 26 N. E. 110 (a case of implied warranty).

29. See supra note 20.
30. But see Denver etc. Co. v. McClelland (1885) 9 Col. 11, 9 Pac.

771; Franklin etc. Bank v. Whitehead (1898) 149 Ind. 1. c. 578, 49 N. E.
592; "In many cases no injustice will be done by receiving the plea of
-ultra vires when defensively interposed by the corporation itself. But
these are cases where a want of good faith can be imputed to the dealer

• Bissell v. Mich. etc. Co., supra, note 20, 22 N. Y. I. c. 276.
"If the person dealing with a corporation knows of the wrong done or
contemplated . . . he ought not to complain if he cannot enforce
the contract. Aside from the law of corporations, agreements which
involve or propose a violation of trust will not be enforced by the
courts where no greater equities demand it." id 275. But see Wright
v. Hughes (1889) 119 Ind. 324, 21 N. E. 907 where the court arguendo
held the corporation estopped even though the other party to the agree-
ment knew it to be ultra vires. See, also, Lafayette Bank v. St. Louis
etc. Co. (1876) 2 Mo. App. 299. See, infra, note 66.
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corporate powers rest. The only argument, which can be ad-
vanced to sustain such a recovery is that the agreement is not
wrong per se and that a plaintiff has parted with value relying
on a defendant's promise. Yet this is always what a plaintiff
does when he performs his side of an illegal agreement. A
plaintiff should be penalized by a denial of relief for having de-
liberately disregarded a legislative prohibition, even though what
has been done may not have been intrinsically wrong or im-
moral.

III.

A court which allows a non-corporate plaintiff who has
executed his side of an ultrai vires agreement to recover thereon,
has usually permitted a corporation, if in a like position, to also
sue on the contract.3 1  The reason most often given is that it
would be as equally unjust in this case as in the former to deny

31. St Joseph etc. Co. v. Hauck (1880) 71 Mo. 465; Franklin Avenue
etc. Co. v. Board (1882) 75 Mo. 408. The case last cited was a suit by
the corporation on bonds. Plaintiff acquired the bonds by assignment.
If plaintiff was the assignee, then this is a case, not of a corporation being
a promise ultra vires itself, but of having acquired an obligation, legal
in itself, and seeking to enforce the same. Such a case raises a different
question, which is dealt with, infra, note 96. See further in accord with
the' text Russell v. Cassidy (1904) 108 Mo. App. 577, 84 S. W. 171.

In Lemp etc. Club v. Hackman (1913) 172 Mo. App. 549, 567, 156
S. W. 79, the court said: "We deem it unnecessary to inquire into plain-
tiff's capacity in this regard (i. e. its capacity to make the contract in
'suit) for as we view the case this defense is not available to defendants.
This for the reason that defendants have dealt and contracted with plain-
tiff in its corporate name, have recognized plaintiff's corporate capacity
to receive the grant in question, and have received and retained the con-
sideration for the contract sought to be enforced." "A corporation can-
not avail itself of the defense of ultra vires when the contract has been
in good faith fully performed by the other party, and the corporation
has had the full benefits of the performance and of the contract. The
same rule holds e converso; if the other has had the benefit of the con-
tract, fully performed by the corporation, he will not be heard to object
that the contract and performance were not within the legitimate powers
of the corporation." id p. 567. The matter of the good faith of the
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relief, a defendant having been benefited through a corporation's
performance. An estoppel has been held to work against both
parties. The courts have invoked it in favor of a corporation
without giving the matter any close attention. 2  It is not per-
ceived why a corporation should not claim such an advantage,
if it is conceded that there is a corporate capacity and the share-
holders are innocent, or if there are corporate creditors, who
would be adversely affected if relief were denied their debtor.
Of course, if there are no such creditors, and the shareholders
have assented to the improper conduct by the corporation, a re-
coverly should be denied, there being no innocent parties to pro-

human being to the contract is stressed in the case where he is the
plaintiff and is suing on the agreement. In other words, one of the
reasons for the rule is the fact that a corporation may lead a plaintiff
innocently to believe that it has the capacity to make the agreement.
But, as mentioned in the text, this can never be the case with the corpor-
ation. It cannot be led astray as to its own capacities. See also accord,
Lemp etc. Club v. Cottle (1913) 172 Mo. App. 574, 156 S. W. 799. Hall
etc. Co. v. Am. etc. Co. (1882) 48 Mich. 331, 12 N. W. 205; Alexanderia
etc. Co. v. Johnson (1897) 58 Kan. 175, 48 Pac. 847; Whitney Arms Co.
v. Barlow (1875) 63 N. Y. 62.

In Pae. R. R. v. Seeley (1870) 45 Mo. 212 relief was refused a
plaintiff corporation, which had performed its side of the agreement, the
court saying (p. 215): "The charter of corporations constitutes the
chart of their authority, and they have no powers except such as are ex-
pressly granted . . . " But the contract was found by the court to
be against public policy. Kansas City v. O'Connor (1890) 82 Mo. 655 is
a like decision but there the plaintiff was a municipal corporation. The
court, however, does not mention this fact. See Farmers' etc. Bank v.
Harrison (1874) 57 Mo. 503.

In St. Louis etc. Co. v. Hilbert (1887) 24 Mo. App. 338 the plaintiff
corporation was permitted to recover that which it had parted with to
the defendant on the faith of the agreement, but the defendant had re-
fused to perform his side of the contract and had repudiated it. In
Bowman etc. Co. v. Mooney (1890) 41 Mo. App. 664 a plaintiff corpora-
tion was refused relief on an executory agreement. See Mount Vernon
Bank v. Porter (1893) 52 Mo. App. 244.

32. 5 Thompson, Corporations, sec. 6021. See also Lemp etc. Club
v. Hackmann, supra, note 31.
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tect.32 a But it is better if there are innocent interested parties,

to compensate the corporation for that which has been done,
rather than to cause the former probable loss. 3 3 The matter of

confining the corporation within its chartered limits under these
conditions can be left to the state, and should not be enforced
indirectly in a collateral proceeding.-4

Nevertheless, such an action will not lie for all of the rea-
sons advanced in support of the cases holding a corporation
liable on its contract. It will be remembered that in those cases
it was sometimes said that a plaintiff could recover because he
had been deceived by a corporation leading him into making and
performing a contract, which he believed it could legally make."5

Clearly, there is no such basis as this for entertaining an action
at the instance of a corporation. It was not deceived. Indeed,
if anyone, outside of the courts, could be held to a knowledge
of the corporate powers, it would be the corporation itself. Ac-
cordingly, if an action is to be sustained by a corporation, it must
be on the sole ground that it would be unjust to permit a de-
fendant who has received the fruits of a bargain to plead the
technical invalidity of the same to the injury of innocent parties.

32a. The courts, so far as is known, have not considered this pos-
sible lack of good faith as an important element. No case has been
found denying relief on this ground. It is more than likely, if one may
speculate, that it would be held in accord with the most liberal notion
of an estoppel that shareholders knowledge and failure to object, con-
stituted a waiver and made the transaction unobjectionable to this extent.
Such a ruling is judicial legislation in its most obnoxious form because
it sets the law aside for no legitimate purpose.

33. One of the possible objections to holding the corporation to an
ultra vires obligation is the fact that such a liability may injuriously af-
fect the shareholders and creditors. Where the corporation is the plain-
tiff, however, a recovery will benefit these two classes of persons. It

will bring into its treasury additional assets.
34. Bay City etc. Ass'n. v. Board (1902) 136 Cal. 525, 69 Pac. 225;

Security etc. Bank v. St. Croix etc. Co. (1903) 117 Wis. 211, 94 N. W.
74. See Franklin Ave. etc. Inst. v. Board, supra, note 31, but see State
ex rel. v. Bankers etc. Co. (1911) 157 Mo. App. 557, 138 S. W. 669.

35. See supra note 20 and cases there cited.
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If there are no innocent parties, as will be the case where the
shareholders have acquiesced in the transaction and where there
are no creditors, there is no real reason for permitting a corpor-
ation to sue. 8 a

If a court regards a corporation as a person of limited ca-
pacities and its ultra vires contract, because of this doctrine, a
nullity, no contractual rights could arise from such an agreement,
and a corporation could no more sue for a breach of an actual
agreement than it could be sued. Two contracting parties are
essential to a bargain but under the assumption made, there could
be only one. Therefore, if the federal cases are to be theoreti-
cally consistent relief on principles of contract law will have
to be denied a corporation, when it is a plaintiff,"6 just as it was
allowed to plead ultra vires and defeat recovery when it was a
defendant.

8 7

The Supreme Court of the United States, however, has not
always adhered to the theory that an act beyond the legitimate

powers of a corporation can result in no rights being acquired
thereunder. This position, while it has not led to consistency and
a uniform line of reasoning, may possibly justify some decis-
ions in lower federal courts to the effect that a corporation may
recover if it has performed its side of the bargain. It has been

35a. See supra note 32a.
36. See accord Central Transportation Co. v. Pullman's Car Co.

(1890) 139 U. S. 24, 35 L. Ed. 55 where the court said (p. 60): "But
when the contract is beyond the powers conferred upon it by existing
laws, neither the corporation nor the other party to the contract can be
estopped, by assenting to it, or by acting upon it, to show that it was
prohibited by those laws." Again (p. 60) the court stated: "No per-
formance on either side can give the unlawful contract any validity, or
be the foundation of any right of action upon it." The action was by
the corporation to recover rent under a lease executed by it. Plaintiff
was a public service corporation. Perhaps this element may have in-
fluenced the court in its decision to deal so harshly with the corporation.
See also Chambers v. Falkner (1880) 65 Ala. 448; Brunswick etc. Co. v.
United etc. Co. (1893) 85 Me. 532, 27 Atl. 525.

37. See supra note 24.
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held that if a corporation performs an ultra vires act it is an ac-
complished fact and that no one may question its validity or
the rights vested thereunder except the government, to whom
the corporation is responsible in a direct proceeding brought for
that purpose. Suppose that corporation C ultra vires conveys
land to G or that G grants to C, and C is not legally competent
to take and hold title. The uniform rule in the federal courts is
that the grantee in each case acquires a good title. G may not
regain possession nor may C. In short, the proposition is that
if the transaction, even though ultra vires, is executed its val-
idity cannot be questioned at the instance of anyone except the
state. The latter can proceed against the corporation for hav-
ing violated its charter, but this is the only possible consequence
ensuing from what has been done. 8

The above being the rule in the federal courts, on familiar
equitable principles, it could be held by those courts that a cor-
poration's promisor, if the corporation has performed its side
of the contract, should be liable on his promise even though it is
no part of a valid agreement. Equity has often held a promisor
to the fulfillment of his promise if the promisee has acted to his
detriment, expecting that the former would perform. If it
would be unjust to permit him to escape from his purported obli-
gation, he can be held even though his promise, in its inception,
was not legally binding. This is done on principles of equitable
estoppel." Where a corporation has performed, the courts re-

38. See infra note 81 and text in connection therewith.
39. West v. Bundy (1883) 78 Mo. 407; Dozier v. Matson (1887) 94

Mo. 328, 7 S. W. 268; in these two cases it was held that an oral prom-
ise to give land, if sufficiently acted upon by the intended donee would
be specifically enforceable. See also Seavey v. Drake (1882) 62 N. H.
393, accord. In Slater etc. Co. v. Lamb 143 Mass. 420, 9 N. E. 823 the
court said (p. 422): "If it be assumed, in favor of the defendant, that
the contracts of sale in the case at bar were ultra vires of the cor-
poration, they were not contracts which were prohibited . . . the
defect in them is that the corporation exceeded its power in making
them. The defendant under these contracts has received the goods, and
retained and used them. Either the corporation must lose the value of
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gard the executed promise as vesting rights, just as if the cor-
poration had been acting intra vires. Furthermore, the benefit
of the performance has accrued to its promisor, and this has all
been done by the corporation upon the faith of the defendant
ultimately living up to his assumed obligation. It could, ac-
cordingly, very well be said that a defendant should be held to
his promise in spite of the fact that it was not binding when
given. He would be estopped to assert that his promise (which,
whatever else it may be, is a promise) is not obligatory in the
expected way.

Permitting a corporation to maintain an action on a con-
tract on the suggested ground of an estoppel cannot be recon-
ciled with the conception, sometimes indulged in by federal
courts, that a corporation has only limited legal ability. Such
an idea will lead one to the conclusion that an ultra, vires act is
nothing and that performance of such act will therefore not be
detrimental to a corporation. The cases say that a promise to
carry out such an act is void because a corporation lacks the
power to perform. It is unable to do it. It is unreasonable to
say in one breath that a corporation's promise to do that which
is forbidden is a nullity, and in the next, if a corporation actually
fulfills such promise and does such act, that rights vest and
that the effect is to cause detriment to the corporation. Why is
it that a corporation is unable to perform the act when it gives
its promise, but actually performs it when it carries out the
promise? But the Supreme Court has held in other connections
that the act if done is a corporate act. It could therefore hold

its property, or the defendant must pay for it. In such an alternative
courts have held on one ground or another than an action can be main-
tained when the sole defect is want of authority on the part of the cor-
poration to make the contract. We think the corporation can maintain
an action of contract against the defendant to recover the value of the
goods. The defendant is not permitted to set up this want of authority
as a defense; and, as the form of the transaction was that of con-
tract, such should be the form of the action." The Massachusetts courts
in a case where the corporation is the defendant permit it to plead ultra
vires to escape contractual obligations. See Davis v. R. R., supra, note 24.
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as suggested under the assumed facts (not logically, but con-
sistently with its other decisions) and allow a corporation to
recover by estopping the defendant. It is not intended to in-
dicate that any such rule has been finally adopted by that court.
There are cases (which have been cited) which are contrary
to any such notion. On the other hand, there are also some
decisions, cited in the next note, and others to be dealt with later
herein, which could be interpreted as being in line with an equit-
able estoppel. 40 The truth is that the federal law of ultra vires

40. The United States Supreme Court has permitted a national bank-
ing corporation to utilize security which has been received ultra vires.
See infra, note 100 and text in connection therewith, where these cases
are discussed. If a mortgage is to be regarded as an executory tran-
saction, and a corporation is a person of limited capacity, it is difficult
to reconcile these decisions unless it be on the ground of equitable estop-
pel as suggested in the text and, as there indicated, even such a theory
is not consistent with the theory of limited capacity. For an analogous
case see Thompson v. St. Nicholas etc. Bank (1892) 146 U. S. 240, 36
L. Ed. 956 holding that where a defendant corporation acquires an in-
terest in bonds ultra vires it can retain the same.

In Gold Mining Co. v. National Bank (1877) 96 U. S. 640, 24 L. Ed.
648 plaintiff bank loaned defendant in excess of the amount authorized
and sued to recover the same. Said the court (p. 642): "We do not
think that public policy requires or that Congress intended that an
excess of loans beyond the proportion specified should enable the bor-
rower to avoid the payment of money actually received by him. This
would be to injure the interests of creditors, stockholders, and all who
have an interest in the safety and prosperity of the bank." Yet in
Central Transportation Co. v. Pullman's etc. Co., supra, note 3, the court
did permit the tenant under the ultra vires lease to occupy the premises
without being liable on the covenant to pay rent. Does the Pullman
Company case overrule the Gold Mining Co. case? See also Gerrell v.
Home etc. Co. (1894) 63 Fed. 371; Mutual etc. Co. v. Wilcox (1878) 8
Biss. 203, Fed. case no 9,980. The two last cited cases sustained an
action by a corporation on a contract ultra vires of both the landlord
and tenant. In Oregon etc. Co. v. Oregonian etc. Co. (1888) 130 U. S.
1, a lease was executed and possession delivered. The lease was ultra
vires. The action was to recover rent accuring subsequent to repudiation
by the tenant, and held not to lie. There is dictum in the case that all
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has not been developed with any great degree of precision or
certainty of principle.

(To be concluded next issue.)

ultra vires transactions are nullities. But again, the corporations were
public service companies which may have influenced the court in its state-
ment. The general discussion of Miller, J., was approved in Central
Transportation Co. v. Pullman's etc. Co., supra.




