Journal of Dispute Resolution

Volume 2012 | Issue 1 Article 2

2012

Border Skirmishes: The Intersection between Litigation and
International Commercial Arbitration

S. I. Strong
University of Missouri School of Law, strongsi@missouri.edu

Follow this and additional works at: https://scholarship.law.missouri.edu/jdr

b Part of the Dispute Resolution and Arbitration Commons

Recommended Citation

S. |. Strong, Border Skirmishes: The Intersection between Litigation and International Commercial
Arbitration, 2012 J. Disp. Resol. (2012)

Available at: https://scholarship.law.missouri.edu/jdr/vol2012/iss1/2

This Conference is brought to you for free and open access by the Law Journals at University of Missouri School of
Law Scholarship Repository. It has been accepted for inclusion in Journal of Dispute Resolution by an authorized
editor of University of Missouri School of Law Scholarship Repository. For more information, please contact
bassettcw@missouri.edu.


https://scholarship.law.missouri.edu/jdr
https://scholarship.law.missouri.edu/jdr/vol2012
https://scholarship.law.missouri.edu/jdr/vol2012/iss1
https://scholarship.law.missouri.edu/jdr/vol2012/iss1/2
https://scholarship.law.missouri.edu/jdr?utm_source=scholarship.law.missouri.edu%2Fjdr%2Fvol2012%2Fiss1%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/890?utm_source=scholarship.law.missouri.edu%2Fjdr%2Fvol2012%2Fiss1%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:bassettcw@missouri.edu

Strong: Strong: Border Skirmishes

JOURNAL OF
DISPUTE RESOLUTION

VOLUME 2012 NUMBER 1

SYMPOSIUM

Essay*

Border Skirmishes: The Intersection
Between Litigation and International
Commercial Arbitration

S.1. Strong™

In many ways, the relationship between litigation and international commer-
cial arbitration is a curious one, with experts adopting diametrically opposed posi-
tions on how the two procedures do or should interact. For example, some people
take the view that international commercial arbitration is a uniquely self-contained
dispute resolution mechanism that proceeds entirely independent of state control.’
Thus, Julian Lew has stated that:

* This bricf Essay scts the foundation for this symposium issuc and introduccs a number of points
made by Gary Born, the keynote speaker for the Center for the Study of Dispute Resolution’s 2011
Annual Symposium, “Border Skirmishes: The Intersection Between International Commercial Arbi-
tration and Litigation.” In so doing, this Essay discusscs the rcasons for the apparent increasc in litiga-
tion relating to intcrnational arbitral proceedings and applics Mr. Born’s analytical framework to onc
of intcrnational commercial arbitration’s more intransigent issucs, namely the usc of anti-suit injunc-
tions. Becausc this Essay 1s primarily intended to reflect on various idcas presented in an oral discus-
sion, the text contains fewer and less comprehensive citations to authority than might be the casc in a
traditional law review article. Those who arc intercsted in secing Mr. Born’s keynote address in its
cntircty may access it through the University of Missouri Law School website at
http://www law.missouri.cdu/csdr/symposium/2011.

** D.Phil., University of Oxford (U.K.); Ph.D., University of Cambridge (U.K.); 1.D., Duke Uni-
versity; M.P.W., University of Southern California; B.A., University of Califormia, Davis. The author,
who is admitted to practice as an attorncy in New York and Illinois and as a solicitor in England and
Walcs, is Associatc Professor of Law at the University of Missouri as well as a Scnior Fellow at the
Center for the Study of Dispute Resolution (CSDR) and the convenor of the 2011 Annual CSDR
symposium cntitled “Border Skirmishes: The Interscction Between International Commercial Arbitra-
tion and Litigation.”

1. Julian D.M. Lew, Achieving the Dream: Autonomous Arbitration, 22 ARB. INT'L 179, 180
(2006) [hereinafter Lew, Autonomous]; see also FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL
COMMERCIAL ARBITRATION §f 95-97 (Emmanucl Gaillard & John Savage cds., 1999) [hereinafter
FOUCHARD GAILLARD GOLDMAN]; W. Michacl Reisman & Heide Iravani, The Changing Relation of
National Courts and International Commercial Arbitration, 21 AM REV. INT’L ARB. §, 5 (2010).
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[i]nternational arbitration is a sui juris or autonomous dispute resolution
process, governed primarily by non-national rules and accepted interna-
tional commercial rules and practices. Party autonomy is still today the
principal basis for arbitration. As such, the relevance and influence of na-
tional arbitration laws and of national court supervision and revision is
greatly reduced.

Certainly, that type of approach to arbitration would be highly desirable, since
it allows parties to have their disputes resolved in an efficient, neutral, and private
manner.” However, the role of national courts does not seem to be diminishing in
this area of law. To the contrary, empirical evidence strongly suggests that an
ever-increasing number of matters ancillary to international commercial arbitra-
tion are being brought before U.S. courts.*

A quick survey of U.S. case law demonstrates the magnitude of the issue.’
For example, during the years 1970 to 1979, U.S. federal courts rendered only 30
decisions mentioning the world’s most important treaty on international commer-
cial arbitration, the United Nations Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards, colloquially known as the New York Conven-
tion.® However, the number of federal decisions discussing that instrument tripled
during the years 1980 to 1989, when 105 opinions were handed down, and more
than doubled between both 1990 and 1999, when 268 cases were reported, and
2000 to 2009, when 544 decisions were rendered.” The number of arbitration-
related matters being heard in U.S. federal courts is set to double yet again, given
that 187 decisions mentioning the New York Convention have already been heard
in the first two years of the current decade (2010-2011).® Similar patterns exist

2. Lew, Autonomous, supra note 1, at 180.

3. For cxample, there is no necd for judicial intervention in cases where partics voluntarily comply
with an arbitration agreccment and with any award that is rendered as a result of the arbitral proceed-
ings. Indccd, it has been said that most partics comply with the terms of an intcrnational arbitral award
without having to be compelled to do so by court order. See NIGEL BLACKABY ET AL., REDFERN AND
HUNTER ON INTERNATIONAL ARBITRATION § 11.02 (2009) [hereinaftcr REDFERN & HUNTER].

4. It may be that cven larger numbers of arbitrations are being heard in a fully autonomous fashion.
However, thosc figurcs arc impossiblc to obtain. See infra notc 31.

5. This analysis docs not purport to identify all judicial decisions in U.S. courts concerning interna-
tional arbitration, but merely focuses on a single type of proceeding so as to demonstrate the rclative
numbers of cases over time.

6. The New York Convention was ratificd by the United States in 1970 and took cffect on Decem-
ber 29 of that year. See United Nations Convention on the Recognition and Enforcement of Forcign
Arbitral Awards, Junc 10, 1958, 21 U.S.T. 2518 [hereinafter New York Convention]; New York Con-
vention Status, available at http://www.uncitral.org/uncitral/cn/uncitral_texts/arbitration
/NY Convention_status.html; see also Westlaw.com (scarching terms “Convention on the Recognition
and Enforcement of Foreign Arbitral Awards” or “New York Convention” along with “arbitration” or
“arbitral” in thc allfeds library for the relevant time period; references to “arbitration” or “arbitral”
were added to exclude decisions discussing the constitutional convention known as the Necw York
Convention).

7. See Westlaw.com (searching terms “Convention on the Recognition and Enforcement of Foreign
Arbitral Awards” or “New York Convention” along with “arbitration” or “arbitral” in the allfeds li-
brary for the relevant time periods).

8. See Westlaw.com (searching terms “Convention on the Recogmition and Enforcement of Foreign
Arbitral Awards” or “Ncw York Convention” along with “arbitration” or “arbitral” 1n the allfeds li-
brary for the relevant time period).
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with respect to both other multilateral conventions concerning international com-
mercial arbitration® and state court decisions. '

These statistics strongly suggest that the autonomous theory of international
commercial arbitration does not hold true, at least in the United States. However,
the clarity of the evidence is only matched by the ambiguity of its interpretation.
For example, these numbers could be viewed as contradicting longstanding as-
sumptions about the efficacy of international commercial arbitration.'" Indeed,
the significant increase in the rate of ancillary litigation could suggest to some
observers that international commercial arbitration is in some way “broken.”’

9. While the New York Convention is commonly considered to have revolutionized the world of
intcrnational commercial arbitration, that instrument is only onc of several trcatics in this arca of law.
See GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 91-101 (2009); JULIAN D.M. LEW
ET AL., COMPARATIVE INTERNATIONAL COMMERCIAL ARBITRATION § 1-21 to 1-22 (2003). For
example, the Inter-American Convention on International Commercial Arbitration, colloquially known
as the Panama Convention, was ratificd by the United States in 1986, although the ratification was not
deposited with the Sccretary General of the Organization of American States until 1990. See New
York Convention, supra note 6; Inter-American Convention on International Commercial Arbitration
of 1975, Pub. L. No. 101-369, 104 Stat. 448 (1990) [hereinafter Panama Convention]; see also Organi-
zation of American States, Forcign Trade Information System, available at http://www sicc.oas.org/
dispute/comarb/iacac/iacac2c.asp [hereinafter SICE]. The number of U.S. federal court decisions
referring to the Panama Convention have also increased over the years, with 14 cases appcaring be-
tween the years 1990 and 1999, 42 appearing between 2000 and 2009, and 7 appearing in the first two
years of the current decade (2010-2011). See Panama Convention, supra; see also Westlaw.com
(searching terms “Intcr-American Convention on International Commercial Arbitration” or “Panama
Convention” along with “arbitration” or “arbitral” in the allfeds library for the relcvant time periods).
It is not surprising that the Panama Convention has generated a smaller number of decisions than the
New York Conventton, given that only 17 states have ratificd the Panama Convention while 146 statcs
have signed the New York Convention. See New York Convention Status, supra note 6; SICE, supra.
However, it is significant that the ratc of increase in Panama Convention cases is roughly approximate-
ly to the rate of increasc in New York Convention cases. Notably, these statistics do not reflect the
entircty of all U.S. federal court decisions concerning international commercial arbitration, since
international arbitration agreemcnts and awards are cnforceable in U.S. courts even in situations where
a convention does not apply. Furthermore, some U.S. courts have failed to refer to a relevant conven-
tion, cven when that convention clearly applied to the disputc at issue. See Progressive Cas Ins. Co. v.
C.A. Reascguradora Nacional de Venez., 991 F.2d 42, 44 (2d Cir. 1993) (failing to refer to the New
York Convention despite an arbitration clause between a U.S. and forcign party calling for arbitration
in London).

10. For example, there are no U.S. statc court decisions between the years 1970 and 1979 mention-
ing the New York Convention in some way, 7 decisions between the years 1980 and 1989, 9 decisions
between 1990 and 1999, 23 cases between 2000 and 2009, and 4 decisions in the first years of the
current decade (2010-2011). See Westlaw.com (scarching terms “Convention on the Recognition and
Enforcement of Foreign Arbitral Awards” or “New York Convention” along with “arbitration” or
“arbitral” in the allstates library for the relevant time periods); see also New York Convention, supra
note 6. The numbers of state cascs dealing with the Panama Convention are negligible, with 1 decision
appearing between 1990 and 1999, 1 decision between 2000 and 2009, and no decisions between 2010
and 2011. See Westlaw.com (scarching terms “Inter-American Convention on Intcrnational Commer-
cial Arbitration” or “Panama Convention” along with “arbitration” or “arbitral” in the allstates library
for the relevant time periods); see also Panama Convention, supra note 9.

11. See REDFERN & HUNTER, supra note 3, §11.02.

12. Commentators regularly claim that a particular type of arbitration is somchow “broken.” See
Trade Commission, Rcpairing a Broken System: Protecting Consumers m Debt Collection Litigation
and Arbitration 37-71 (July 2010), available at http://www.ftc.gov/os/
2010/07/debtcollectionreport.pdf; Proceedings of the 2009 Midwest Securities Law Institute Symposi-
um, 10 J. BUS. & SEC. L. 173, 308 (2010); Adam Primm, Salary Arbitration Induced Settlement in
Major League Baseball: The New Trend, 17 SPORTS L. J. 73, 110 (2010) (suggesting sports arbitration
is broken).

Published by University of Missouri School of Law Scholarship Repository, 2012
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However, there may be other, less pejorative reasons why U.S. courts are be-
coming more involved in matters associated with international commercial arbi-
tration. Three possibilities come immediately to mind.

First, increased litigation could be the result of rising numbers of generalist
practitioners and arbitrators who are entering the field without a proper apprecia-
tion of the different policies and practices associated with international commer-
cial arbitration.'”® Under this theory, the increase in court cases is simply evidence
of a learning curve generated by newcomers making mistakes that must be cor-
rected through ancillary litigation.'* As these novices become more proficient in
the nuances of international commercial arbitration, litigation rates will drop."

However, it is not just that newcomers and infrequent participants in interna-
tional commercial arbitration are making mistakes per se. Instead, these non-
specialists may be unconsciously affecting the overall culture of the field by
adopting procedures that they know best, which in the case of U.S.-trained law-
yers involves techniques used in domestic U.S. litigation and arbitration.'®  Al-
though some of these procedures — such as cross-examination — are also used in
international arbitration, others — such as discovery — are not. Nevertheless, the
pervasive use of U.S. litigation tactics by a sufficiently large number of practition-
ers can, over time, change the tenor of international commercial arbitration to
something that looks increasingly like U.S.-style litigation, complete with repeat-
ed requests for judicial assistance and intervention.' Indeed, the “Americaniza-
tion” of international commercial arbitration has been much discussed over the
last ten years, often in a not very favorable light.'®

This idea of the “Americanization” of international arbitration raises the ques-
tion of whether the increase in ancillary litigation is simply a U.S. phenomenon

13. See Jan Paulsson, International Arbitration Is Not Arbitration, 2008 STOCKHOLM INT’L ARB.
REV. 1, 1 (asserting “the essential difference” between international and other types of arbitration “is
so great that their similarities are largely illusory™); S.1. Strong, Research in International Commercial
Arbitration: Special Skills, Special Sources, 20 AM. REV. INT’L. ARB. 119, 128-29 (2009) (noting
increased numbers of gencralists involved in international commercial arbitration). Generalists may
wish to enter the ficld of international commercial arbitration because it is sccn as more profitable
and/or prestigious than other arcas of practice. See Christopher J. Borgen, Transnational Tribunals
and the Transmission of Norms: The Hegemony of Process, 39 GEO. WASH. INT’L L. REv. 685, 718
(2007).

14. For cxample, an incxperienced party who files a claim in an improper forum may create a situa-
tion that requircs the respondent to seek an anti-suit or anti-arbitration injunction in addition to an
order to compel arbitration in the proper locale.

15. Of course, the problem, at least in the Umted States, is that there 1s a massive number of new-
comers and infrequent participants who are continually cntering the ficld, making it difficult to scc the
reduction in litigation as a result of incrcased expertisc.

16. See Eric Bergsten, The Americanization of International Arbitration, 18 PACE INT'L L. REV. 289,
294, 301 (2006).

17. See id.

18. See Roger P. Alford, The American Influence on International Arburation, 19 OHIO ST. J. ON
DISP. RESOL. 69, 69 (2003); Bergsten, supra notc 16, at 294, 301; Kevin T. Jacobs & Matthew G.
Paulson, The Convergence of Renewed Nationalization, Rising Commodities, and “Americanization”
in International Arbitration and the Need for More Rigorous Legal and Procedural Defenses, 43 TEX.
INT'L L.J. 359, 365-70 (2008); William W. Park, Arbitrator Integrity: The Transient and the Perma-
nent, 46 SAN DIEGO L. REV. 629, 677-79 (2009); Lucy Reed & Jonathan Sutcliffe, The “Americaniza-
tion"” of International Arbitration? 16 MEALEY'S INT’L ARB. REP. 36 (2001). But see Susan L. Kara-
manian, Overstating the “Americanization” of International Arbitration: Lessons from ICSID, 19
OHIO ST. J. ON DISP. RESOL. 5 (2003).

https://scholarship.law.missouri.edu/jdr/vol2012/iss1/2
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brought on by U.S.-style litigation tactics or whether the problem is also apparent
elsewhere in the world.'”” This question can be answered by comparing the
amount of litigation ancillary to international commercial arbitration in the United
States to the amount of similar litigation in other countries. While this is not the
time or the place to conduct an exhaustive comparative study, it is nevertheless
useful to consider litigation rates in at least one other country. The United King-
dom appears to be a good candidate,” since England is one of the leading jurisdic-
tions in the world for international commercial arbitration (the other two top con-
tenders are France and Switzerland), and it would be expected that English courts
would see a similar rise in the number of court cases if ancillary litigation rates
were rising worldwide rather than just in the United States.”’ Although the United
States and the United Kingdom differ significantly in their relative sizes, there is
no need to consider absolute or per-capita numbers, since useful information can
be gleaned from a comparative analysis of the relative rates of litigation in each
jurisdiction over time.

Interestingly, the evidence shows some increase in litigation in the United
Kingdom over the relevant time periods, although the numbers do not reflect pre-
cisely the same pattern as in the United States. For example, one search yielded
20 judicial decisions relating to the New York Convention arising out of British
courts between the years 1975 and 1984, 22 between 1985 and 1994, 56 between
1995 and 2004, and 84 in the most recent eight-year period (2005 to 2011), sug-
gesting an approximate doubling of litigation rates from the preceding decade ”

19. While lawyers practicing in intcrnational commercial arbitration are not geographically limited
in the same way that lawyers practicing in national courts arc, outside counscl are usually chosen for
their cxpertisc in a particular national system. Thercfore, U.S.-traincd lawyers are typically hired in
matters involving U.S. law or U.S. partics, at Icast until a particular attorncy gains an intcrnational
reputation in the ficld and thus transcends his or her national affiliation.

20. Although many pcople think of the United Kingdom as a single legal entity, the country actually
consists of scveral different legal systems, although there arc some legal principles that govem the
nation as a whole. The law that is most often associated with the country is actually English law,
which governs in England and Wales. Scottish law is entircly different than English law, since it is
rooted in the civil rather than common law tradition. Northern Ircland also has its own laws, which arc
strongly influcnced by that region’s unique political and cultural history.

21. See Jan Paulsson, Arbitration-Friendliness: Promises of Principle and Realities of Practice, 23
ARB. INT’L 477, 477-78 (2007). It is also uscful to comparc two common law jurisdictions, sincc there
are somc proccdural devices, such as the anti-suit injunction, that arc only rcally available legal sys-
tems following the common law tradition. See infra notes 55, 64 and accompanying text. Further-
more, the author has experience acting as a London-based solicitor specializing in matters concerning
the overlap between English litigation and international commercial arbitration as well as a New York-
bascd lawyer involved in similar issucs from the U.S. perspective.

22. See Westlaw.com (scarching terms “Convention on the Recognition and Enforcement of Forcign
Arbitral Awards” or “New York Convention” along with “arbitration” or “arbitral” in the All UK
Cascs library for the relevant time pertod); see also New York Convention Status, supra note 6 (noting
the United Kingdom did not accede to the New York Convention until 1975, five years after the United
States). Thesc numbers need to be considered in light of the fact that the United Kingdom docs not
have a unificd court rcporting system, as is the casc in the U.S., although recent reforms have led to
cases being given a unique case identification number that helps confirm that decisions published in
different scrics arc n fact the same. The multiplicity of reporting serics in the United Kingdom mcans
that the statistics cited above must be considered subject to two provisos. First, the Westlaw database
docs not include all reported decisions including these terms, since scveral British reporting serics arce
owned by publishers not affiliated with West Thomson, the owner of Westlaw (however, some of these
scrics may be found on LexisNexis, for those who wish to conduct additional rescarch). Therefore, the
absolute numbers of reported decisions might be higher, although onc would expect the proportions of

Published by University of Missouri School of Law Scholarship Repository, 2012
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tion leaves these matters to the arbitral tribunal in a manner that could be seen as
reflecting a particularly robust version of the principle of negative competence-
competence (Kompetenz-Kompetenz).” Under this analysis, the court is embrac-
ing the principle of negative competence-competence because the judge is assist-
ing the arbitral tribunal in its task to determine its own jurisdiction, free of judicial
interference. Interestingly, framing the use of anti-suit injunctions in terms of
negative competence-competence may help build support for the device even
among those who are philosophically opposed to such injunctions as a general
matter.*

Because these sorts of anti-suit injunctions are being used to protect the tribu-
nal’s jurisdiction, they can only arise prior to the initiation of the arbitration or
while the proceedings are ongoing. That means anti-suit injunctions sought at the
beginning or in the middle of a legal dispute would be presumptively permitted, to
the extent that the injunction attempts to enjoin litigation in favor of arbitration.®®

However, a different analysis is necessary after the arbitration has concluded.
At this point, Article 11, with its presumption of a single forum, no longer applies,
since the focus has shifted from the enforcement of an arbitral agreement to en-

See 1d. 9 18; see also Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters, OJ 2001 L 12,
16/01/2001, art. 1(2)(d) (Brussels I Regulation). The European Court of Justice indicated that the
Brussels I Regulation required the Italian court to have the first opportunity to determine whether it
had jurisdiction over the matter, an outcome that many in the international arbitral community found
objectionable. See Massimo V. Bencdettelli, “Communitarization” of International Arbitration: A
New Spectre Haunting Europe? 27 ARB. INT’L 583 (2011); Guido Carducci, Arbitration, Anti-suit
Injunctions and Lis Pendens Under the European Jurisdiction Regulation and the New York Conven-
tion, 27 ARB. INT’L 171 (2011). Notably, the approach adopted by the Europcan Court of Justice is
contrary to the theory rcgarding anti-suit injunctions advanced in this Essay, since thc New York
Convention suggests that it is the arbitral tribunal — not the court — that should decidc these jurisdic-
tional matters abscnt a finding that the arbitration agreement is “null and void, inoperative or incapable
of being performed.” See New York Convention, supra note 6, art. I1(3). The future of the West
Tankers approach is somewhat in doubt, given ongoing discussions in Europc about revisions to the
Brussels 1 Regulation, particularly with respect to the regulation’s applicability to matters involving
arbitration.

63. See dc Ly & Sheppard, supra notc 54, at 22 (stating that “in some jurisdictions, competence-
competence has a further connotation, namely that the arbitral tribunal should be the first to make a
determination as to jurisdiction, and national courts should defer to the tribunal, whilc retaining a right
of revicw in any setting-aside application. This is referred to as negative competence-competence, and
is more controversial™).

64. Lawyers trained in the civil law tradition often opposc anti-suit injunctions, since such devices
arc not common in civil law courts. However, anti-suit injunctions are not necessary in civil law legal
systems because of differing conceptions of jurisdiction and widespread use of the principle of lis
pendens. See Ralf Michacls, Two Paradigms of Jurisdiction, 27 MICH. J. INT’L L. 1003, 1061-64
(2007). The situation is different in arbitration, since the strict application of a rulc of lis pendens
might result in an arbitrable matter being heard 1n litigation. See supra note 62. However, this may
ultimately be a common law method of considering the issue, for if each decision-maker, be it court or
tribunal:
in deciding whether it has jurisdiction, must make its decision multilaterally, then it must also consider
all the vertical arguments in vicw of the claims of other courts [or tribunals] to jurisdiction, and no
court should restrain another court from making this decision autonomously. The question both courts
face 1s the same and neither of them is hierarchically superior to the other.

Michacls, supra, at 1064. But see Gaillard, supra note 56, at 264-65 (advocating usc of anti-suit in-
junctions 1ssued by arbitral tribunals in some circumstances; author is a civil law-trained lawyer).

65. A different outcome might ensuc if the injunction were framed as prohibiting all dispute resolu-
tion activitics, arbitral or judicial. See supra note 54.

https://scholarship.law.missouri.edu/jdr/vol2012/iss1/2
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forcement of an arbitral award.* Now, the other aspects of the New York Con-
vention come into play. Notably, a number of these provisions — most notably
Articles V(1)(e) and VI — clearly indicate that post-arbitration proceedings may be
brought in several different courts.”’

Although the Convention expressly recognizes that several different types of
judicial proceedings may arise during the post-arbitration phase of the dispute
(i.e., set aside proceedings and enforcement proceedings),” the Convention does
not provide any required order of priority between these different actions. Indeed,
only one provision — Article VI — even vaguely addresses the issue of the timing
of post-hearing judicial involvement.* However, that article only goes so far as to
indicate that a court faced with a motion to enforce an arbitral award may — in the
court’s discretion — decide to stay enforcement proceedings pending the outcome
of an action to set aside an award in the state in which, or under the law of which,
the award was made.”

This provision leads to certain conclusions. First, Article VI does not require
the enforcing court to impose such a stay, so enforcement actions are permitted to
proceed in parallel with set aside proceedings. Second, neither Article VI nor any
other provision of the Convention provides enforcing courts with the authority to
stay their own proceedings pending an enforcement action in another jurisdic-
tion.”! This suggests that multiple enforcement actions may proceed simultane-
ously, if the parties so desire. Third, nothing in the New York Convention author-
izes courts that are hearing an action to set aside an award to stay their own ac-
tions pending the outcome of an enforcement proceeding in another jurisdiction or
1o require parties to wait until the set-aside proceeding has been concluded before
seeking enforcement elsewhere. Indeed, the latter of these two possibilities would
be entirely contrary to one of the main purposes of the Convention, which was to
abolish the need for double exequatur.”

Therefore, the explicit text and the implicit purpose of the Convention sug-
gest that parties may not only bring actions in multiple courts after an arbitration
is concluded, but may bring these actions in whatever order and combination the
moving party desires. While many parties may prefer to proceed seriatim so as to
avoid incurring unnecessary costs, there is no requirement that they do so, which
means that multiple actions may proceed simultaneously.

This observation has serious implications for anti-suit injunctions. Anti-suit
injunctions have as both their purpose and effect the cessation of parallel proceed-
ings so that the dispute may be heard at a single time, in a single place. However,

66. See Ncw York Convention, supra notc 6, arts. II(1), 1I(3).

67. Se id. art. 111 (placing a duty of enforcement on all Contracting Statcs); id. art. V(1)(c) (contem-
plating enforcement actions after or during set-aside proccedings in the state in which, or under the law
of which, the award was madc); id. art. VI (providing for a discretionary ability to stay enforcement
proccedings subject to the outcome of annulment procecdings).

68. Because the New York Convention docs not require the courts of onc statc to refrain from mak-
ing a decision rcgarding an arbitral award in deference to the courts of another state, it is clear that
multiple proccedings may take place after the arbitration has concluded. See FOUCHARD GAILLARD
GOLDMAN, supra note 1,9]1691-92.

69. See New York Convention, supra notc 6, art. VI.

70. See id.

71. Seeid.

72. See BORN, supra notc 9, at 2659 n.578; FOUCHARD GAILLARD GOLDMAN, supra notc 1, 9 251.

Published by University of Missouri School of Law Scholarship Repository, 2012
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if the New York Convention allows parties to initiate judicial proceedings in any
jurisdiction and order they wish once the arbitration has concluded, then any at-
tempt to halt one of these proceedings through an anti-suit injunction would be an
improper “border incursion.” This conclusion holds true regardless of whether the
action to be prohibited involves enforcement or annulment of the award.

Furthermore, this conclusion holds true regardless of which court is issuing
the anti-suit injunction.” In this, the current critique differs from that undertaken
by commentators who rely on the concept of primary and secondary jurisdiction to
describe the propriety of certain types of anti-suit 'mjunctions.” Analyses relating
to primary and secondary jurisdiction are based on certain beliefs regarding the
relative power of different states vis-d-vis the arbitration. Although courts and
commentators who invoke the concept of primary and secondary jurisdiction base
their analyses on the text of the New York Convention, the theory is very much a
U.S. construct and is not embraced by everyone in the international arbitral com-
munity.” Indeed, many courts and commentators take the view that the New
York Convention does not give precedence to the courts of any particular jurisdic-
tion, not even those at the arbitral seat.”® Therefore, any analysis that relies on the
concept of primary and secondary jurisdiction will be found lacking by a number
of people, simply as a result of the theoretical foundation of the analysis.

The analysis that is being advanced in this Essay does not rely on the relative
power of the various courts. Instead of focusing on the location of the court issu-
ing the anti-suit injunction, the analysis here simply concentrates on whether the
New York Convention contemplates a single forum or multiple forums at the rele-
vant time period. Not only does this latter approach have the benefit of simplicity,
it frames and upholds the goals of the New York Convention in very straightfor-
ward terms, namely, to promote arbitration at the time when the dispute on the
merits is initiated or ongoing and to promote enforcement of the arbitral awards at
the time when the award has been rendered.

To some extent, different parties in arbitration will be treated differently,
since the only time that an anti-suit injunction will even possibly be available is if
the dispute, the parties, or the arbitration has some connection to a country that
embraces the anti-suit injunction as a matter of basic civil procedure.”” However,
that does not seem unduly problematic, since parties with no connection to such a
legal system would presumably not want to utitize an anti-suit injunction in any

73. Some commentators combinc an analysis of the timing of the anti-suit injunction with an cmpha-
sis on which court would be issuing the anti-suit injunction. See Lew, National Court, supra notc 56,
at 523 (noting thc “greatest risk of . . . misuse” of anti-suit injunctions “appcars to be when they are
granted after the arbitration award, that is, where they arc employed by courts of the scat of an arbitra-
tion to protect an arbitration award that has alrcady been made™). However, the conclusion that anti-
suit njunctions issucd after the conclusion of the arbitration are presumptively improper appears to
hold truc regardless of the location of the court 1ssuing the anti-suit injunction.

74. See Reisman & Iravani, supra note 1, at 12-17; see also Karaha Bodas Co., L.L.C. v. Perusahaan
Pcrtambangan Minyak Dan Gas Bumi Negara, 500 F.3d 111, 125 n.17 (2d Cir. 2007); Karaha Bodas
Co., L.L.C. v. Pcrusahaan Pertambangan Minyak Das Gas Bumi Negara, 364 F.3d 274, 308-10 (Sth
Cir. 2004); BORN, supra notc 9, at 1286.

75 See BORN, supra note 9, at 1286; FOUCHARD GAILLARD GOLDMAN, supra note 1, §y 1666,
1688-89.

76. See id

77. This connection is necessary if the court that has the power to order an anti-suit injunction is to
have proper jurisdiction over the partics in question as a matter of domestic law.
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way, and any party that did could simply seat the arbitration in a jurisdiction that
offered injunctive relief of this nature.”® Those parties that might worry about
being subject to an unwanted anti-suit injunction in cases involving a common law
party or seat could explicitly bar the availability of anti-suit injunctions in their
arbitration agreements, although that might be seen as heralding an intent not to
comply with the terms of the arbitration agreement in the future.

One inevitable result of this type of approach is that it will curtail certain
powers that are normally available to various courts as a matter of national law.
For example, a U.S. court faced with a request for an anti-suit injunction should
deny the request if the injunction relates to proceedings to enforce or set aside an
arbitral award in another state, even if the requesting party has met all the neces-
sary qualifications for obtaining an anti-suit injunction as a matter of domestic
U.S. law.” Although U.S. judges may not appreciate constraints of this nature,
such limitations are both necessary and permissible given that the New York Con-
vention not only constitutes binding federal law but also reflects the United
States’s international treaty obligations.*® Since there is a “very specific interest
of the federal government in ensuring that its treaty obligation to enforce arbitra-
tion agreements covered by the Convention finds reliable, consistent interpretation
in our nation’s courts,”®' “no mere disagreement with a party’s approach to en-
forcing or attacking a foreign arbitral award under the Convention should suffice
to support an anti-foreign-suit injunction.”

This example provides only a cursory look at how the concept of border
crossings and border incursions might play out in practice. However, this discus-
sion has also shown how difficult it can be for parties and courts to navigate a
system that uses a context-dependent analysis to identify which interactions be-
tween courts and arbitral tribunals are permissible.”> Because border skirmishes

78. Interestingly, the English Housc of Lords noted in the West Tankers casc that the availability of
anti-suit injunctions constituted one of England’s competitive advantages in the world of mtcrnational
commercial arbitration. See Allianz Spa v. West Tankers, Case C-185-07 [10 Feb. 2009}, 2009 WL
303723,917.

79. To obtain an anti-suit injunction in a U.S. court, a movant must typically demonstratc that the
partics in the forcign litigation are the same as those who arc bound by the agreement to arbitrate; that
the forcign litigation mvolves the same issucs as would be resolved under the arbitration agreement;
that irreparable injury or grave hardship would occur absent the injunction; and that the public policy
of the U.S. forum warrants a grant of injunctive relicf. See BORN, supra notc 9, at 1039-41. Further-
more, courts considering cross-border disputes must weigh matters of international comity against “the
need to ‘prevent vexatious or oppressive litigation” and to “protect the court’s jurisdiction.”” Karaha
Bodas Co., L.L.C. v Pcrusahaan Pertambangan Minyak Dan Gas Bumi Negara, 335 F.3d 357, 366
(5th Cir. 2003); see also Answers in Genesis of Ky., Inc. v. Creation Ministrics Int’l, Ltd., 556 F.3d
459, 471 (6th Cir. 2009) (noting that although ““it is well scttled that Amcrican courts have the power’
to issuc forcign anti-suit injunctions, ‘[cJomuty dictates that [these injunctions] be issucd sparingly and
only in the rarest of cascs’).

80. See Vimar Scguros y Reascguros S.A. v. M/V Sky Recfer, 515 U.S. 528, 538-39 (1995); Kauf-
mann-Kohler, supra notc 56, at 112 (noting increasing number of U.S. courts that exercisc self-
restraint).

81. Certain Undcrwriters at Lloyd’s London v. Argonaut Ins. Co., 500 F.3d 571, 579 (7th Cir. 2007);
see also New York Convention, supra notc 6.

82. Karaha Bodas Co., L.L.C. v. Pcrusahaan Pertambangan Minyak Dan Gas Bumi Negara, 500
F.3d 111, 125 n.17 (2d Cir. 2007).

83. Certainly, a more black-and-whitc approach would be casicr to apply and predict, and would
avoid uncomfortable questions about where to draw the line between permissible and impermissible
behavior  Interestingly, some lawyers may be predisposed to prefer predictive certainty while others

Published by University of Missouri School of Law Scholarship Repository, 2012

17



Journal of Dispute Resolution, Vol. 2012, Iss. 1 [2012], Art. 2

18 JOURNAL OF DISPUTE RESOLUTION [Vol. 2012

arise in a range of situations, including but not limited to anti-suit injunctions, it is
therefore useful to consider alternative means of addressing and resolving the
various interactions between litigation and international commercial arbitration.

One way to address the various border skirmishes that can arise between liti-
gation and international commercial arbitration is through the type of law that is
used to resolve these sorts of disputes. This is the approach suggested by Frédéric
Bachard in his article, Court Intervention in International Arbitration: The Case
Jor Compulsory Judicial Internationalism® According to Bachand, judges asked
to consider matters relating to international commercial arbitration should rely on
principles of transnational law whenever domestic law is unclear. This would
result in a more satisfactory outcome as a matter of public and private internation-
al law because courts that looked to international standards would be more likely
to live up to their international obligations under the relevant treaties. Further-
more, it would also help ensure the continued vitality of arbitration, since it would
constitute a clear means of differentiating arbitration from litigation.

Comparative advantages and disadvantages of different procedures were also
discussed by Peter Rutledge in Convergence and Divergence in International
Dispute Resolution.®® In his article, Rutledge challenges the conventional wisdom
that parties choose international commercial arbitration primarily because foreign
arbitral awards are significantly easier to enforce than foreign judgments. Accord-
ing to Rutledge, the decision to adopt arbitration over litigation is not based on a
single-issue analysis, but is instead based on a multiplicity of factors distinguish-
ing one form of dispute resolution from another. This suggests that arbitration
should retain its unique qualities so as to maintain its competitive edge.*® There-
fore, if judges adopt transnational legal principles in cases involving international
commercial arbitration as Bachand suggests®” and that constitutes a clear differ-
ence from litigation, then that distinction will help drive parties’ procedural choic-
es one way or another.

Choice of law concerns were also considered to some extent by Christopher
Drahozal. In his article, The New York Convention and the American Federal
System, Drahozal tackles the thorny question of federal preemption under the Fed-
eral Arbitration Act (FAA).¥ According to Drahozal, the FAA leaves some room
for state law in cases involving international commercial arbitration, thus provid-
ing an opportunity for parties to choose to have the law of individual U.S. states
govern their international arbitrations. This could open the door to a number of

are morc comfortable with a context-dependent analysis. These preferences may be bascd on different
conceptions of “junisdiction,” as it is defined in the judicial realm. See Michacls, supra note 64, at
1011 (claiming that American visions of jurisdiction reflect an ““in or out’ approach that is vertical,
unilateral, domestic, and political,” while the Europcan perspective, as espoused in the Brussels |
Regulation, reflects an “‘us or them’ paradigm that is horizontal, multilateral, international, and apolit-
ical”). This fundamental difference of opinion, which may be irreconcilable in the judicial rcalm,
could also affcct people’s views of jurisdictional 1ssucs in arbitration. See id. at 1003-11.

84. See Bachand, supra note 52.

85. See Peter B. Rutledge, Convergence and Divergence in International Dispute Resolution, 2012
J. DISP. RESOL. 49 (2012).

86. For examplc, if disclosure in arbitration begins to resemble discovery i litigation, then that issuc
will not play a role in driving parties toward or away from arbitration.

87. See Bachand, supra note 52.

88. See Christopher R. Drahozal, The New York Convention and the American Federal System, 2012
J. Disp. RESOL. 101 (2012), see also 9 U.S.C. §§ 1-307 (2011).
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comparative advantages of the type identified by Rutledge,® since parties could
use state law to further tailor their international arbitral proceeding. For example,
Drahozal believes the use of U.S. state law might allow parties to adopt a number
of distinctive procedures ranging from expanded judicial review of arbitral awards
to the possibility of enforcing foreign arbitral awards on grounds other than those
set forth in the New York Convention.”

In their submissions, Bachand, Rutledge and Drahozal all seek either to (1)
explain the current tensions between courts and arbitral tribunals or (2) propose
new ways of either easing or embracing those tensions. However, some readers
may be less interested in resolving existing pressure points than in simply identi-
fying them. People who fall into this camp may find another of the articles found
in this symposium issue, Navigating the Borders Between International Commer-
cial Arbitration and U.S. Federal Courts: A Jurisprudential GPS, to be a useful
practical guide to the way in which U.S. courts currently interact with internation-
al commercial arbitration.”’ The article is organized on a motion-by-motion basis
so as to allow arbitrators, practitioners and new or infrequent participants in inter-
national commercial arbitration to jump straight to issues of importance. Howev-
er, readers are strongly recommended to scan through the introductory sections as
well, since there are important foundational matters discussed in those sections
that are invaluable in setting later sections into context.

Some commentators work on a large, relatively comprehensive basis while
others focus their analysis more narrowly, delving into particular problems in
more detail. The last three contributors to this symposium issue adopt the latter
approach to good effect. For example, in her article, The Interference of the Court
of the Seat with International Arbitration, Giulia Carbone sets aside issues relating
to the enforcement of arbitral awards (which she says are routinely addressed in
the legal literature) and focuses on the more unusual question of judicial involve-
ment with arbitral procedures during the early stages of a dispute.”® In so doing,
Carbone includes examples from arbitration in the private commercial realm as
well as arbitrations under the North American Fair Trade Act (NAFTA) and the
ICSID Convention, thus providing an interesting cross-section of issues relating to
judicial intervention in the early stages of a dispute.”

Another helpful way of analyzing border skirmishes between courts and arbi-
tral tribunals is to place the discussion within a particular context. This can be a
particularly useful technique when examples are drawn from developing areas of
law, since new problems can sometimes lead to new solutions. One such example
involves the Court of Arbitration for Sport (CAS), which only came into being in
1984. However, as Louise Reilly describes in her article, An Introduction to the
Court of Arbitration for Sport (CAS) & Observations on the Role of National
Courts in International Sports Disputes, the CAS has developed into an extremely

89. See Rutledge, supra notc 85.

90. See New York Convention, supra note 6; see Drahozal, supra notc 88.

91. See Strong, Navigating, supra notc 25. Eventually, of course, U.S. practitioners will have the
bencfit of the Restatement (Third) of the U.S. Law of International Commercial Arbutration, but that
project is still several ycars away from complction.

92. See Carbone, supra notc 52.

93. See ICSID Convention, supra notc 48; North Amencan Free Trade Agreement, U.S.-Can.-Mcx.,
Dec. 17, 1992, 32 1.L.M. 289 (1993).
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successful and well-regarded means of resolving certain categories of disputes
due, in part, to its innovative approach to procedural matters.”  Although the
CAS only deals with sports concerns, the various procedural mechanisms, includ-
ing the relationship between the CAS and the Swiss Federal Tribunal, may yield
some interesting ideas for courts, commentators, and counsel seeking to improve
the international commercial regime outside the area of sports law.

Another rapidly changing area of law involves class arbitration, which is the
topic of Gary Bom’s article, The U.S. Supreme Court and Class Arbitration: A
Tragedy of Errors.”> Although class arbitration is often seen as a predominantly
or even uniquely American device, the procedure is gaining increased relevance
and interest internationally. Indeed, several of the cases addressed by Born were
prominently discussed in a groundbreaking award in the realm of international
investment arbitration,”® and future instances of cross-fertilization between the
two fields are highly likely.

As the preceding discussion has shown, national courts are becoming increas-
ingly involved with international commercial arbitration. Although this observa-
tion may be disheartening to those who support the autonomy of the international
arbitral regime,” the continued interaction between courts and tribunals is less
troubling to those who view international commercial arbitration as a “hybrid”
method of dispute resolution, with numerous opportunities for permissible “border
crossings.”®

That is not to say that courts can or should become involved with every as-
pect of arbitration. Instead, impermissible “border incursions” diminish the effec-
tiveness of international commercial arbitration and could erode public or private
support for the international arbitral regime. Therefore, courts, counsel, and
commentators must remain vigilant in policing borders skirmishes, both to protect
permissible border crossings and minimize improper border incursions. As the
excellent submissions to this year’s annual symposium for the University of Mis-
souri’s Center for the Study of Dispute Resolution show, the arbitral community is
more than able to undertake that task.

94. See Louisc Reilly, An Introduction to the Court of Arbitration for Sport (CAS) & the Role of
National Courts in International Sports Disputes, 2012 J. D1sp. RESOL. 63 (2012).

95. See Gary Bomn & Claudio Salas, The U.S. Supreme Court and Class Arbitration: A Tragedy of
Errors, 2012 J. Disp. RESOL. 21 (2012).

96. See Abaclat (formerly Beccara) v. Argentine Republic, ICSID Case No. Arb/07/5, Decision on
Jurisdiction and Admissibility, Disscnting Opinion dated Oct. 28, 2011, 1 150, 152, 172, 237, gvaila-
ble at http:/talaw.com/documents/Abaclat_Dissenting_Opinion.pdf.

97. See supra notes 1-2 and accompanying tcxt.

98. See Born Keynotc Address, supra note 35.
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