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Clearly, the state, as public trustee, has standing to enforce the public
trust.'" It is not so clear whether members of the public, as beneficiaries
of the trust, can do so. Some courts have held that members of the public
can sue the state if it regulates water uses in derogation of the public
trust or abdicates its trust obligations.' 35 In some states, a member of the
public can enforce public trust rights directly against a violator."36 In other
states, however, a private individual cannot enforce the trust. 37

Protection of Assimilative Capacity
In theory, the public trust doctrine ought to be available to protect both

a minimum protected flow for waste assimilative capacity and ambient
water quality. Two cases have addressed that question tangentially.

In Hazen v. Perkins, 3' the public trust doctrine was asserted in an
attempt to declare unlawful a dam spillway gate designed to raise the
water level of a natural lake in order to create a millpond. The court held
that the lake was boatable and, therefore, was subject to the public trust,
and that the state as public trustee had no power to authorize private
persons to raise the level of the lake. 39 Treating the operation of the dam
spillway gate as a public nuisance, the court ruled that private plaintiffs
must show special damage. It refused to grant injunctive relief because
plaintiffs could not distinguish damage to the shoreline caused by natural
lake level variation and by ariificial variation resulting from defendant's
operation of the dam spillway gate."

A public trust cause of action was recognized recently in National
Audubon Society v. Superior Court,'4' where plaintiffs were seeking to
enjoin water diversions in order to protect wildlife habitat. The intercep-
tion of streams feeding Mono Lake in California and diversion of their

134. Maryland v. Amerada Hess, 350 F.Supp. 1060 (D. Md. 1972); Kerpelman v. Maryland Bd.
of Public Works, 261 Md. 436, 276 A.2d 56 (1971), cert. denied 404 U.S. 858 (1971); State Dep't
of Envt'l Protection v. Jersey Cent. Power & Light Co., 125 N.J. Super. 97, 308 A.2d 671 (1973);
State v. Bishop, 75 Misc.2d 787, 348 N.Y.S.2d 999 (N.Y. Sup. Ct. 1973); Wilbour v. Gallagher,
77 Wash.2d 306, 462 P.2d 232 (1969), cert. denied 400 U.S. 878 (1970); State v. Deetz, 66 Wis.2d
201, 224 N.W.2d 407 (1974).

135. Marks v. Whitney, 6 Cal.3d 251, 98 Cal. Rptr. 790, 491 P.2d 374 (1971); Wisconsin's
Envt'l Decade, Inc. v. Dep't of Natural Resources, 85 Wis.2d 518, 271 N.W.2d 69 (1978); Muench
v. Public Serv. Comm'n, 261 Wis. 492, 53 N.W.2d 514, 55 N.W.2d 40 (1952). See Gould v.
Greylock Reservation Comm'n, 350 Mass. 410, 215 N.E.2d 114 (1966).

136. MIcH. COMP. L. ANN. § 691.1202 (1987), Mien. STAT. ANN. § 14.528(202) (1980 & 1987
Supp.).

137. Kerpelman v. Maryland Bd. of Public Works, 261 Md. 436, 276 A.2d 56 (1971), cert.
denied 404 U.S. 858 (1971).

138. 92 Vt. 414, 105 A. 249 (1918).
139. Id., 105 A. at 251.
140. Id., 105 A. at 251-52.
141. 33 Cal. 3d 419, 189 Cal. Rptr. 346, 658 P.2d 709 (1983) (no decision on the merits), cert.

denied 464 U.S. 977 (1983).
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waters to Los Angeles for public water supply caused a substantial reduc-
tion in the lake level and surface area, threatening disruption of a gull
rookery. Plaintiffs brought suit to restore the scenic and ecological values
of the lake, asserting that the diversion, authorized by a state prior appro-
priation permit, violated the public trust obligations of the state. 42 After
reviewing the origins of the public trust doctrine,'43 the court reconfirmed
its prior recognition of the doctrine,'" but held that the public trust did
not have a superior status to water diversion rights established under prior
appropriation law. 45 Instead, the court ruled that the state must balance
instream needs under the public trust doctrine with the need for water
diversions." It held that prior appropriation diversion rights had been
granted to Los Angeles without consideration of instream needs and that
the impact of the diversion on Mono Lake must be reconsidered by some
responsible agency. 47

Hazen and National Audubon are examples of the applicability of the
public trust doctrine in protecting lake levels. By analogy, the doctrine
ought to apply also to protect minimum flows, since flows and levels are
hydraulically interrelated. Nonetheless, the public trust doctrine has never
been asserted as an independent basis for water quality regulation or for
protecting the assimilative capacity of a watercourse.'"

Relation to Water Diversion Rights
The public trust doctrine suggests that its exercise ought to preempt

any private diversion rights. Because the public trust originated as a
sovereign obligation to protect the public rights of navigation and fishery,
the trust obligations antedate and preempt later created diversion rights. '49

Hence, the states ought not to be able to create private water rights free
of possible exercise of the public trust. "0

Mono Lake Case. The California Supreme Court has misinterpreted
the relationship between the public trust doctrine and water diversion
rights. National Audubon,'"just discussed, expressly required the inte-
gration of the previously separate prior appropriation and public trust

142. Id., 189 Cal. Rptr. 348-49, 658 P.2d at 711-12.
143. Id., 189 Cal. Rptr. at 355-57, 658 P.2d at 718-20.
144. Id., 189 Cal. Rptr. at 357-61, 658 P.2d at 720-24.
145. Id.- 189 Cal. Rptr. at 363-64, 658 P.2d at 726-27.
146. Id., 189 Cal. Rptr. at 364-65, 658 P.2d at 727-28.
147. id., 189 Cal. Rptr. at 365-66, 658 P.2d at 728-29.
148. But cf. People v. Gold Run Dredging & Mining Co., 66 Cal. 138, 4 P. 1152 (1884) (siltation

from hydraulic mining enjoined).
149. See supra note 121.
150. Except in National Audubon.
151. National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 189 Cal. Rptr. 346, 658 P.2d

709 (1983) (no decision on the merits), cert. denied 464 U.S. 977 (1983).
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doctrines. 5 2 The prior appropriation permit system was held to be one
component of a statutory system for allocating water for the relative
benefit of all water uses. 153 Hence, according to the court, a decision to
allow diversion of a substantial portion of a watercourse to the detriment
of instream wildlife habitat uses might not be in derogation of the state's
public trust obligations, provided the interests of the trust are considered
and balanced. 54 The effect of National Audubon is to abandon the core
concepts of the public trust doctrine that all private water rights are junior
and subordinate to the public trust, and that the state is forbidden to
abdicate its obligations as public trustee in favor of those junior private
water rights.

Regulatory cases. Regulatory permit cases relying on the police power
alone have held that refusal to grant dam and wetland fill permits in order
to preserve natural flow for habitat and recreation purposes cannot be
challenged successfully by the disappointed applicant. 55 Those cases
apparently presume that the granting of a diversion or dam permit is a
privilege, so that permit denial on public policy grounds does not con-
stitute a taking.'56 There can be no taking when a state-owned dominant

152. Id., 189 Cal. Rptr. at 369, 658 P.2d at 732.
153. Id., 189 Cal. Rptr. at 364-65, 658 P.2d at 727-28.
154. Id., 189 Cal. Rptr.
155. Claridge v. New Hampshire Wetlands Bd., 125 N.H. 745,485 A.2d 287 (1984); Application

of Hemco, 129 Vt. 517, 283 A.2d 246 (1971) (hydro dam permit application). Cf. Zabel v. Tabb,
430 F.2d 199 (5th Cir. 1970) (swamp filling permit application); Namekagon Hydro Co. v. Federal
Power Comm'n, 216 F.2d 509 (7th Cir. 1954) (hydro dam permit application).

Another case held compensation need not be paid because there was no diminution in value of a
swamp because a fill permit had been denied. Just v. Marinette County, 56 Wis.2d 7, 201 N.W.2d
761 (1972). But that approach has not been followed in most open space and floodplain zoning
cases, which grant compensation when the market value of the regulated land has been reduced too
much. E.g., Mortis County Land Imp. Co. v. Township of Parsippany-Troy Hills, 40 N.J. 539, 193
A.2d 232 (1963). Compensation need not be paid when some reasonable portion of former market
value is retained after the regulation is imposed. E.g., Maple Leaf Inv., Inc. v. State Dep't of
Ecology, 88 Wash.2d 726. 565 P.2d 1162 (1977). For an extensive analysis of the "taking" issue
in open space and floodplain zoning cases, see KUSLER, REGULATION OF FLOOD HAZARD AREAS, ch.
4 (1971). Recently, the U.S. Supreme Court required payment of temporary taking damages where
an overrestrictive floodplain regulation is imposed for a short period of time. First English Evangelical
Lutheran Church v. Los Angeles County, 107 S.Ct. 2378 (1987).

156. But see Florida Rock Indus., Inc. v. United States, 791 F.2d 893 (Fed. Cir. 1986), cert.
denied 107 S.Ct. 926 (1987), affirming in part 8 Ct.CI. 160 (1985), where an owner of a swamp
was denied a Clean Water Act §404 (33 U.S.C. § 1344) (1982) wetlands permit for surface mining
in a swamp. The court held that if the owner were prevented from making any viable economic use
of the swamp, the permit denial would constitute a compensable regulatory taking. It rejected the
federal agency's contention that the permit can be denied without compensation in order to promote
the public's right to continued enjoyment of the environmental and aesthetic values inherent in the
unaltered wetland. It rejected also the contention that the public's right was a servitude on private
title. For the proposition that the navigation servitude is no longer available to excuse uncompensated
regulatory takings, the court relied on Kaiser Aetna v. United States, 444 U.S. 164 (1979), although
in the latter case may instead be characterized either as involving a taking of the right to exclude
the public from privately-owned abutting shoreland rather than as a regulatory taking, or as involving
nonnavigable waters to which the navigation servitude does not apply. See Kaiser Aetna, 444 U.S.
at 178-80.
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right is exercised in derogation of a private subordinate right. 57 Since
private streambed titles and water use rights are subordinate to the public
trust,"' it is appropriate that denial of a permit on public trust grounds
should not constitute a taking.

STATUTORY REMEDIES

State legislation in recent years has created two potential non-common
law remedies for protecting waste assimilation streamflows. One requires
formal analysis of environmental effects before beginning state and local
government projects or issuing permits for private projects. The other
establishes substantive environmental rights in the public.

Environmental Policy Statutes
Many states have enacted legislation paralleling the National Environ-

mental Policy Act of 1970 (NEPA).' 59 Those state acts"W generally are
identical to NEPA or are very similar. 6 ' As a result, state courts have
tended to rely on the federal courts' interpretation of NEPA.' 6

Recently, the United States Supreme Court approved of and used the same "denial of all economic
use" test in finding a temporary taking by a ban on reconstruction of structures in a floodplain. First
English Evangelical Lutheran Church v. Los Angeles County, 107 S.Ct. 2378 (1987).

If denial of all economic use of a wetland is a regulatory taking under the navigation servitude,
then it may be also under the public trust. Florida Rock could be interpreted as rejecting the notion
that public use rights protected by the public trust doctrine can justify permit denial without com-
pensation as a servitude on private title. Such an interpretation would run counter to the teachings
of the cases cited in supra note 155, which expressly allow dam and wetland permit denials to
preserve natural waters and swamps.

157. By analogy to the law of easements.
158. Because the public trust doctrine was imposed from the beginning of sovereignty in the

colonies, private water rights and streambed titles necessarily were created later and were subject
to the inalienable public trust obligation of the sovereign. On the historical origins of the public
trust doctrine, see supra note 120 and Illinois Central R.R. v. Illinois, 146 U.S. 387, 435-36, 456-
57.

159. 42 U.S.C. § 4321-4370 (1982). See generally, I S. NOvICK, D. STEVER & M. MELLON, LAW
OF ENVIRONMENTAL PROTECTION, ch.9 (1987); D. MANDELKER, NEPA LAW AND LITIGATION (1984
& 1986 Supp.); W. RODGERS, ENVIRONMENTAL LAW (1977).

160. CAL. PUB. RES. CODE §§21000-174 (West 1986); CONN. GEN. STAT. §§ 22a-I to -lh (West
1984); HAW. REV. STAT. §343-18 (1985); IND. CODE ANN. §§ 13-1-10-1 to -8 (Bums 1987); MD.
NAT. RES. CODE ANN. §§ 1-301 to -305 (1983); MASS. GEN. LAWS ANN., ch.30, §§61-62H (West
1979); MINN. STAT. ANN. §§ 116D.01-.07 (West 1987); MONT. CODE ANN. §§75-1-t0l to -105, -

.201 (1987); N.Y. ENvT'L CONSERV. LAW §§8-0101 to -0117 (McKinney 1984); N.C. GFN. STAT.
§ 113A-1 to -10 (1983); S.D. CODIFIED LAWS ANN. §§34A-9-1 to -12 (1986); VA. CODE ANN.
§§ 10.17-107 to -112 (1985); WASH. REv. CODEANN. §§43.21C.010-.910(1983); WiS. STAT. ANN.
§ 1. 11 (West 1986).

See generally, D. MANDELKER, supra note 159, ch. 12; W. RODGERS, supra note 159, at 809-22.
161. D. MANDELKER, supra note 159, at 12-3; W. RODGERS, supra note 159, at 811.
162. D. MANDELKER, supra note 159, at 12-2.
Some state courts have expressly looked to federal interpretations of NEPA for guidance. Friends

of Mammoth v. Board of Supervisors of Mono County, 8 Cal.3d 247, 104 Cal. Rptr. 761, 502 P.2d
1049, 1057-59 (1972); Eastlake Community Council v. Roanoke Assn, Inc., 82 Wash.2d 475, 513
P.2d 36 (1974); Wisconsin's Envt'l Decade, Inc. v. Public Serv. Comm'n, 69 Wis.2d 1, 230 N.W.2d
243 (1975).
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State environmental policy acts require the state government (and often
local governments) to prepare an Environmental Impact Report (EIR)
before it makes a decision on a state project or any major state action.'63

Major state actions include inter alia state projects and licensing of private
or municipal projects' which may have significant environmental effects.'"
Water resources projects and projects discharging wastes are subject to
the EIR preparation requirement."6

The EIR must include analyses of specified issues, typically including:
(1) the environmental impact of the proposed action;
(2) any adverse environmental effects which cannot be avoided should

the proposal be implemented;
(3) alternatives to the proposed action;
(4) the relationship between local short-term uses of man's environ-

ment and the maintenance and enhancement of long-term produc-
tivity; and

(5) any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be imple-
mented. 1

67

163. State acts: Friends of Mammoth v. Mono County, 8 Cal.3d 247, 502 P.2d 1049, 104 Cal.
Rptr. 761 (1972); Eastlake Community Council v. Roanoke Assn, Inc., 82 Wash.2d 475, 513 P.2d
36 (1974). See generally, D. MANDELKER, supra note 159, at § 12:10; W. RODGERS, supra note 159,
at 811-16.

NEPA: Calvert Cliffs' Coordinating Comm'n v. Atomic Energy Comm'n, 449 F.2d 1109 (D.C.
Cir. 1971). On the "timing" issue, see generally, D. MANDELKER, supra note 159, at 8-26 to -39;
W. RODGERS, supra note 19, at 767-74.

164. State acts: Friends of Mammoth v. Mono County, 8 Cal.3d 247, 104 Cal. Rptr. 761, 502
P.2d 1049 (1972); Sisley v. San Juan County, 89 Wash.2d 78, 569 P.2d 712 (1977).

NEPA: Major federal actions are those which involve substantial time, resources or expenditure
for planning, involve controversy or significant environmental consequences, or involve projects of
significant size, scope or investment. Hanly v. Kleindienst 1I, 471 F.2d 823 (2d Cir. 1972), cert.
denied, 412 U.S. 908 (1973); Natural Resources Defense Council, Inc. v. Grant, 341 F.Supp. 356
(E.D.N.C. 1972). See CEQ Guidelines, 40 C.F.R. § 1508.27 (1987). See generally, S. NOVICK, D.
STEVER & M. MELLON, supra note 159, at 9-12 to -14; D. MANDELKER, supra note 159, at 8-79 to -
82; W. RODGERS, supra note 159, at 750-61.

165. State acts: No Oil, Inc. v. City of Los Angeles, 13 Cal.3d 68, 118 Cal. Rptr. 34, 529 P.2d
66 (1975); Manchester Environmental Coalition v. Stockton, 184 Conn. 51, 441 A.2d 68 (1981);
Secretary of Envt'l Affairs v. Massachusetts Port Auth., 366 Mass. 755, 323 N.E.2d 329 (1975);
HOMES v. New York State Urban Dev. Corp., 69 A.D.2d 222, 418 N.Y.S.2d 827 (1979); Marino
Property Co. v. Port of Seattle, 88 Wash.2d 822, 567 P.2d 1125 (1977); Wisconsin's Envt'l Decade,
Inc. v. Public Serv. Comm'n, 79 Wis.2d 409, 256 N.W.2d 149 (1977). On the state act threshold
for "significance," which appears to be lower than under NEPA, see D. MANDELKER, supra note
159, at 12-14.

NEPA requires "significance" as a prerequisite for EIS preparation. Hanly v. Kleindienst II, 471
F.2d 823 (2d Cir. 1972), cert. denied, 412 U.S. 908 (1973). See generally, S. NOVICK, D. STEVER
& M. MELLON, supra note 159, at 9-14 to -16; D. MANDELKER, supra note 159, at 8-82 to -84. W.
RODGERS, supra note 159, at 750-61.

166. State acts: Envt'l Defense Fund, Inc. v. Coastside County Water Dist., 27 CaI.App.3d 695,
104 Cal. Rptr. 197 (1972).

NEPA: See Anderson, The National Environmental Policy Act, in FEDERAL ENVIRONMENTAL LAW
238, 343 (E. Dolgin & T. Guilbert, eds., 1974).

167. State acts: CAL. PuB. RES. CODE §§ 21002.1, 21100 (West 1986); CONN. GEN. STAT. ANN.
§22a-Ib (West 1987); IND. CODE ANN. § 13-1-10-3 (Bums 1987); MD. NAT. RES. CODE ANN. § I-
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The EIR must contain reasonably adequate discussions of these and other
relevant environmental issues.' No final agency decision can be made
before the EIR is prepared and considered."6 The EIR can be the basis
for project or licensing denial,' 70

The state environmental policy acts, like NEPA, are enforceable by
any person who has an "interest" in the agency decision. Such persons
are. users who would be affected by the project and can show an injury
in fact."'7 The environmental effect might have economic impact" or the
affected person might be unable to enjoy or use the area where the project
is to be located should it proceed.'73 Unlike NEPA, however, some state
statutes also grant standing to any citizen claiming harm to the environ-
ment. 74

304 (1983); MASS. GEN. LAWS ANN., ch.30, §62B (West 1979); MINN. STAT. ANN. § I 16D.04(2a)
(West 1987); MoNT. CODE ANN. § 75-1-201(1)(b) (1987); N.Y. ENVT'L CONSERV. LAW § 8-0109(2)
(McKinney 1984); N.C. GEN. STAT. § 113A-4(2) (1983); P.R. LAWS ANN. tit. 12, § 1124(c); S.D.
CODIFIED LAWS §34A-9-7 (1986); VA. CODE § 10.17.108 (1985); WASH. REV. CODE ANN.
§ 43.21C.030(c); WIs. STAT. ANN. § 1.1 1(2)(c) (West 1986). See generally, W. RODGERS, supra
note 159, at 817-18 (1983).

NEPA: § 102(C); 42 U.S.C. §4332(C) (1982).
168. State acts: Life of the Land v. Ariyoshi, 59 Haw. 156, 577 P.2d 1116 (1978); No Power

Line, Inc. v. Minnesota Envt'l Quality Council, 262 N.W.2d 312 (Minn. 1977); Warren County v.
North Carolina, 528 F.Supp. 276 (E.D.N.C. 1981); Wisconsin's Envtl. Decade, Inc. v. Public Serv.
Comm'n, 98 Wis.2d 682, 298 N.W.2d 205 (1980).

NEPA: Sierra Club v. U.S. Army Corps of Eng., 701 F.2d 1011 (2d Cir. 1983). See generally,
D. MANDELKER, supra note 159, ch. 10.

169. State acts: Burger v. County of Mendocino, 45 Cal.App.3d 322, 119 Cal. Rptr. 568 (1975);
Friends of Mammoth v. Mono County, 8 Cal.3d 247, 104 Cal. Rptr. 761, 502 P.2d 1049 (1972);
Leschi Improve Coun. v. Washington State Highway Comm'n, 84 Wash.2d 271, 525 P.2d 774
(1974).

NEPA: Life of the Land v. Brinegar, 485 F.2d 460 (9th Cir. 1973).
170. State acts: Polygon Corp. v. City of Seattle, 90 Wash.2d 59, 578 P.2d 1309 (1978).
NEPA: Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970), cert. denied 401 U.S. 910 (1971). Cf. Udall

v. Federal Power Comm'n, 387 U.S. 428 (1967).
171. State acts: Orange County v. North Carolina Dep't of Transportation, 46 N.C.App. 350,

265 S.E.2d 890 (1980); Coughlin v. Seattle School Dist. No. 1, 27 Wash.App. 888, 621 P.2d 183
(1980).

NEPA: Sierra Club v. Morton, 405 U.S. 727 (1972); United States v. Students Challenging
Regulatory Agency Procedures, 412 U.S. 669, SCRAP 1 (1973); Coalition for the Env't v. Volpe,
504 F.2d 156 (8th Cir. 1974). See generally, S. NovicK, D. STEVER & M. MELLON, supra note 159,
at 9-35 to -36; D. MANDELKER, supra note 159, 4-09.

172. State acts: Bliek v. Town of Webster, 104 Misc.2d 852, 429 N.Y.S.2d 811 (N.Y. Sup. Ct.
1980).

NEPA: Environmental injury must be shown in addition to economic injury. National Helium
Corp. v. Morton I, 455 F.2d 650 (10th Cir. 1971). Mere economic injury alone does not confer
standing. Benton County Say. & Loan Ass'n v. Federal Home Loan Bank Bd., 450 F.Supp. 884
(W.D. Ark. 1978); Churchill Truck Lines, Inc. v. United States, 533 F.2d 411 (8th Cir. 1976).

173. State acts: Bozung v. Local Agency Formation Comm'n of Ventura City, 13 Cal.3d 263,
118 Cal. Rptr. 249, 529 P.2d 1017 (1975); Glen Head-Glenwood Landing Civic Council v. Town
of Oyster Bay, 109 Misc.2d 376, 438 N.Y.S.2d 715 (Sup. Ct. 1981); Save a Valuable Environment
v. City of Bothell, 89 Wash.2d 862, 576 P.2d 401 (1978); Wisconsin's Envtl. Decade, Inc. v. Public
Serv. Comm'n, 69 Wis.2d i, 230 N.W.2d 243 (1975).

NEPA: Sierra Club v. Morton, 405 U.S. 727 (1972); United States v. SCRAP 1, 412 U.S. 669
(1973).

174. See Manchester Envt'l Coalition v. Stockton, 184 Conn. 51, 441 A.2d 68 (1981); City of
Boston v. Massachusetts Port Auth., 364 Mass. 639, 308 N.E.2d 488 (1974).
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Two interpretative difficulties are presented. First, NEPA has been held
not to mandate any final particular agency decisions favorable to envi-
ronmental values. '75 Many state courts appear to be interpreting the state
acts similarly,'76 but some are requiring state agencies to balance envi-
ronmental values against other decision-making factors and even to incor-
porate feasible mitigation measures into project designs. '77 Second, NEPA
has been interpreted as grafting on to agency legislative mandates a
requirement to consider all relevant environmental issues."h The state
courts now are struggling with the same issue. Most state courts consid-
ering the issue have held similarly to the federal courts' position on
NEPA.' 79

The comprehensive scope of environmental analysis required by these
acts raises the question whether they can be used to require state agencies
to preserve minimum streamflows for waste assimilation in designing and
licensing projects. The answer is not clear. Only one court has considered
whether water quality and pollution issues must be considered under a
state environmental policy act in determining whether to issue a water
diversion permit. That court held that the act requires such consideration.
In Stempel v. Department of Water Resources,'o the state agency con-
sidered a prior appropriation application for diversion of lake water to a
subdivision. Although numerous objections about pollution from return
water were raised during hearings on the application, the agency granted
the application without considering potential water pollution problems.
It argued that the statutory requirement that there be no detriment to
public welfare 8' did not require it to examine potential pollution resulting
from the proposed project. The court held that subsequently enacted
legislation rendered the agency's position nonmeritorious. Because of
enactment of the state environmental policy act, which required prepa-
ration and consideration of an EIR, potential pollution problems did have

175. Strycker's Bay Neighborhood Council v. Karlen, 444 U.S. 223 (1980); Vermont Yankee
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519 (1978); Kleppe v.
Sierra Club, 427 U.S. 390 (1976). See generally, MANDELKER, supra note 159, at 10-24 to -30.

176. Coon Creek Watershed Dist. v. State Envt'l Quality Bd., 315 N.W.2d 604 (Minn. 1982);
Save Our Rural Environment v. Snohomish County, 99 Wash.2d 363, 662 P.2d 816 (1983).

177. CAL. PuB. RES. CoDE § 21081(c) (West 1986), construed in Laurel Hills Homeowners Ass'n
v. City Council of City of Los Angeles, 83 Cal.App.3d 515, 147 Cal. Rptr. 842 (1978); N.Y. ENVT'L

CONSERV. LAW § 8-0109(8) (McKinney 1984), construed in Town of Henrietta v. Dep't of Envt'l.
Conserv., 76 A.D.2d 215, 430 N.Y.S.2d 440 (1980) (dictum).

178. Calvert Cliffs' Coordinating Comm'n v. Atomic Energy Comm'n, 449 F.2d 1109 (D.C. Cir.
1971).

179. See San Francisco Ecology Ctr. v. City & County of San Francisco, 48 Cal.App.3d 584,
122 Cal. Rptr. 100 (1975); Eastlake Community Council v. Roanoke Ass'n, Inc., 82 Wash.2d 475,
513 P.2d 36 (1974).

180. 82 Wash. 2d 109, 508 P.2d 166 (1973).
181. WASH. REv. CODE ANN. §90.03.290 (1962).
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to be examined." 2 Also, enactment of state water resource policy legis-
lation required protection of the natural environment, retention of lakes
and ponds "substantially in their natural condition," and use of all avail-
able and reasonable methods of waste treatment.' 3 The court remanded
the case for agency evaluation of potential pollution problems in drainage
from the subdivision."'

Stempel suggests strongly that other states should follow the federal
lead in requiring comprehensive analysis of water quality and pollution
issues, as well as other environmental issues, in making decisions about
water diversions. Such analysis, however, even though in a public forum,
does not create legal protection of minimum streamflows for waste assim-
ilation if the state agencies can ignore adverse analyses and proceed with
the project or licensing. While experience with NEPA suggests that the
nature of decisionmaking becomes more environmentally sensitive when
Environmental Impact Statements (EIS) are discussed in public,'8 5 the
federal act creates no basis for challenging final federal agency decisions,
however unsound environmentally, once the EIS process is completed
adequately. " If the state environmental policy acts are interpreted as
creating no substantive environmental mandate as well, members of the
public will have no basis for judicially challenging environmentally unsound
final state agency decisions. In those states which require their agencies
to provide for mitigation of adverse environmental effects, however, such
failure may be remedied judicially.

Environmental Rights Statutes
A few states have enacted statutes conferring upon citizens a right to

enforce substantive environmental rights.187 These statutes have been held
to create private rights of action against polluters and others who damage

182. State Environmental Policy Act of 1971, WASH. REV. CODE ANN. §43.21C.030(c) (1983).
183. Water Resources Act of 1971, WASH. REV. CODE ANN. § 90.54.020(3) (Supp. 1987).
184. Stempel v. Dep't of Water Resources, 82 Wash.2d 109, 508 P.2d 166 (1973).
185. Jones v. District of Columbia Redevelopment Land Agency, 499 F.2d 502 (D.C. Cir. 1974).

See D. MANDELKER, supra note 159, ch.l l; S. TAYLOR, MAKING BUREAUCRACIES THINK: THE
ENVIRONMENTAL IMPACT STRATEGY OF ADMINISTRATIVE REFORM (1984); Liroff, NEPA-Where Have
We Been and Where Are We Going?, 46 J. AM. PLANNING ASS'N 154 (1980); Caldwell, Is NEPA
Inherently Self-Defeating?, 9 ENVT'L L. REP. 50001 (1979).

186. See supra note 175.
187. Such statutes include: CONN. GEN. STAT. §22a-14 to -20 (West 1987); FLA. STAT. ANN.

§ 403.412 (West 1979); IND. CODE ANN. § 13-6- 1- 1 (Bums 1987); MAss. GEN. LAWS ANN. ch. 214,
§ 7A (West 1979); MICH. COMP. L. ANN. § 691.1202 (1987), MICH. STAT. ANN. § 14.528(202) (West
1980 & 1987 Supp.); MINN. STAT. §§ 116B.01 to 116B. 13 (1987); S.D. CODIFIED LAWS ANN. § 34A-
10-1 (1986). See also FLA. CONST. art. 11, §7; PA. CONST. art. I, §27; Edye v. State, 393 Mich.
453, 225 N.W.2d I (1975). See generally Gionfriddo, Sealing Pandora's Box; Judicial Doctrines
Restricting Public Trust Citizen Environmental Suits, 13 BOSTON COLLEGE ENVT'L AFF. L. REV.
439 (1986).
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the environment,' and against state agencies to compel them to enforce
environmental statutes and regulations. '89 Some courts have held that such
statutes also require states to enforce substantive policies enhancing envi-
ronmental values.' Such environmental rights statutes are applicable to
the protection of minimum flows for waste assimilation, because
encroachment on such minimum flows would have adverse effects on
water quality.

CONCLUSION

The right of water users to be free from unreasonable degradation of
water quality is more clearly developed than the right of the state to
preserve minimum streamflows for waste assimilation. Water users are
entitled to be free from private nuisances and to enjoin public nuisances
if they have suffered special damage. Riparians in the eastern states are
entitled to discharge wastes to a reasonable extent, subject to the right
of other riparians to be free from unreasonable interferences with the
quality of water they use. Appropriators in the western states also are
entitled to be free from unreasonable interferences with water quality. In
some states, water users, as members of the public, may enforce the
public trust, but the courts have not addressed the extent to which the
public trust entitles users of public waters to adequate water quality.
Finally, all citizens have a right to enforce water pollution control statutes
against violators in those states which have citizen suit provisions, in
those few states with environmental rights statutes, and everywhere under
the federal Clean Water Act.

The states have some ability to regulate the relationship between water
users and waste dischargers. They can tailor the effluent limitations in
waste discharge permits to ensure appropriate water quality in the receiv-
ing waters. Neither the federal nor the state water pollution control stat-
utes, however, empower the regulatory agencies to establish and preserve
minimum flows for assimilation of those residual wastes. The eastern
states with diversion permit statutes generally have authority to establish
minimum protected flows for fish habitat and recreational purposes; those
statutes probably can be used to protect waste assimilation flows as well.
The remaining eastern states have no statutory basis for protecting flows
and must rely on the meager protections of the common laW'.

188. State, ex rel. Powderly v. Erickson, 285 N.W.2d 84 (Minn. 1979).
189. Florida Wildlife Federation v. Dep't of Envt'l Regulation, 390 So.2d 64 (Fla. 1980); Com-

mittee for Sensible Land Use v. Garfield Township, 124 Mich.App. 559, 335 N.W.2d 216 (1983).
190. Ray v. Mason County Drainage Comm'rs, 393 Mich. 294, 224 N.W.2d 883 (1975); In re

Highway U.S. 24 in Bloomfield Tp., Oakland City, 392 Mich. 159, 220 N.W.2d 416 (1974); People
for Environmental Enlightenment & Responsibility, Inc. (PEER) v. Minnesota Environmental Quality
Council, 266 N.W.2d 858 (Minn. 1978).
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Some western states have enacted statutes giving state agencies author-
ity to appropriate or withdraw unappropriated water for various public
purposes. Those statutes may be exercised to protect assimilative capacity.
They apply only to unappropriated water, however, so the state's flow
appropriation would be junior to existing appropriations. Furthermore,
on many streams there is no unappropriated water available.

There are common law means to protect assimilative flows. All states
can obtain injunctions requiring abatement of public nuisances, such as
water pollution posing a public health or safety threat. As public trustee,
states may be able to regulate waste discharges and to establish minimum
protected flows for protecting the useability of public waters. Further-
more, in states with environmental rights statutes, private citizens may
be able to bring lawsuits to obtain similar relief. If National Audubon is
accepted as good law, however, the exercise of state authority to balance
water diversion needs against instream flow needs could not be challenged
successfully on public trust grounds, unless the balance struck were egre-
gious.

Environmental policy acts may deter the states from constructing proj-
ects or issuing permits for private projects which may adversely affect
the integrity of waste assimilative streamflows. Although environmental
impact reporting requirements may not impose any ultimate substantive
impediment to environmentally unsound projects, the public disclosure
and discussion requirements often alter the dimensions of public debate
and accountability. Furthermore, a few of the state acts place an affirm-
ative obligation on the state to balance environmental values with other
factors and to employ mitigation measures. In those states, judicial inter-
vention can go beyond requiring adequate environmental analysis to
enforcing that substantive mandate.

From this summary, we can see that legal protection for the preservation
of water flows for waste assimilation contemplated by the water quality
standards established under water pollution control statutes is haphazard
at best. To remedy this deficiency, most states need to enact statutory
authority for establishing minimum streamflows for waste assimilative
purposes. That could be done by incorporating that authority either into
state water quality control statutes or into water diversion permit statutes.
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