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require representatives of parties with authority to settle to be present or available
by telephone at settlement conferences.'”® The plans are to form the basis for
changes in the Federal Rules of Civil Procedure, so one result of the Act is likely
to be the institutionalization of ADR throughout the federal system.

Paralleling developments under the Civil Justice Reform Ac is a
proposal for major change in the Federal Rules, changes that will also encourage
compulsory ADR. Proposed amendments to Rule 16 would allow a court to
require represented parties or their insurers to attend settlement conferences and
participate in "special procedures to assist in resolving the dispute."'?® This
language is meant to "enhance the court’s powers in utilizing a variety of
procedures to facilitate settlement, such as through mini-trials, mediation, and
nonbinding arbitration, "'%

A different group of statutes, regulations, and even an executive order
encourage greater use of ADR in administrative proceedings as a way to cut down
on what is seen as excessive government litigation.'*® The Administrative
Dispute Resolution Act of 1990" encourages the use of ADR throughout the
administrative agencies.’® Every federal agency must "adopt a policy that
addresses the use of alternative means of dispute resolution and case management”
and "examine alternative means of resolving disputes in connection with
adjudication, rulemaking, enforcement, issuing of licenses or permits, contract
administration, litigation involving the agency, and "other agency matters."'*

t127

126. Id. § 473(b)(5).

127. 28 U.S.C. §§ 471-482.

128. Committee on Rules of Practice and Procedure of the Judicial Conference of the United
States, Preliminary Draft of Proposed Amendments to the Federal Rules of Civil Procedure and the
Federal Rules of Evidence, 112 S. Ct. 259, 289-90 (Aug. 1991) [hereinafter Proposed Amendments].

129. Id. at 293 (committee notes).

130. "Administrative proceedings have become increasingly formal, costly, and lengthy resulting
in unnecessary expenditures of time and in a decreased likelihood of achieving consensual resolution
of disputes,” private sector ADR has "yielded decisions that are faster, less expensive, and less
contentious,” and ADR can lead "to more creative, efficient, and sensible outcomes.” Administrative
Dispute Resolution Act, Pub. L. 101-552, § 2, 104 Stat. 2736, 2736 (1990). See generally Charles
E. Grassley & Charles Pou, Jr., Congress, the Executive Branch and the Dispute Resolution Process,
1992 J. Disp. RESOL. 1.

131. Pub. L. 101-552, 104 Stat. 2736 (1990) (codified as amended in scattered sections 'of 5
U.S.C.,,9US8.C.,28 U.S.C.,29 U.S.C,, 31 U.S.C., and 41 U.S.C.); see Grassley & Pou, supra
note 130, at 15-17.

132. See Grassley & Pou, supra note 130, at 15. Administrative hearing officers are instructed
to hold conferences for the settlement of disputes, and they must inform parties as to available ADR
methods and encourage their use. 5 U.S.C. § 556(c)(7) (Supp. 1991).

133. Alternative Dispute Resolution Act § 3, 104 Stat. at 2736-37 (1990). Because of the special
function of the federal agencies, Congress cautioned that ADR should not be used under certain
conditions, primarily where the public policy role of the agency would be compromised. Alternative
Dispute Resolution Act, S U.S.C. § 582(b)(2), (3) (Supp. 1991). ADR is to remain a voluntary
procedure to "supplement rather than limit other available agency dispute resolution techniques.” Id.
§ 582(c).
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Agencies must appoint a senior official as ADR specialist to promote ADR.'*
Government contracts are to be reviewed to determine whether they should
include provisions encouraging ADR.'™ Arbitration is authorized by consent
of all parties in administrative proceedings,”® though to protect essential
government functions and policy, agency heads are given discretion to terminate
arbitration proceedings or vacate awards with no judicial review but only before
the award becomes final.'” Another statute, the Negotiated RuleMaking Act
of 1990,"* set up procedures for negotiated rule-making by committees of
interested parties.'*

Recent statutes, such as the Americans with Disabilities Act,’® include
boilerplate language encouraging the use of ADR."™!' The Civil Rights Act of
1991'*? requires consideration of alternative dispute resolution in all civil rights
disputes.'? In addition, the Federal Credit Unions are to establish ADR
procedures for resolution of claims by clients,'* as is the Federal Deposit
Insurance Corporation.'*® These statutes are in addition to older laws which
incorporate mandatory arbitration for determining statutory rights into particular
regulatory proceedings.'*® In some states, special education statutes and other
regulatory measures incorporate mediation as an alternative to administrative
hearings."” To encourage ADR in government litigation, President Bush issued

134, Alternative Dispute Resolution Act § 3(b), 104 Stat. at 2737.

135. Id. § 3(d), 104 Stat. at 2737.

136. Alternative Dispute Resolution Act, 5 U.S.C. § 585 (Supp. 1991).

137. Id. §§ 590(c), (d), 591(b)(2) (Supp. 1991).

138. Negotiated Rule Making Act, 5 U.S.C. §§ 581-590 (Supp. 1991); see Grassley & Pou,
supra note 130, at 14-15.

139. See Grassley & Pou, supra note 130, at 14-15; see also Leonard F. Charla, ADR Used More
Often in Waste Site Disputes, NAT'L L.J., Feb. 10, 1992, at 30 (giving examples of negotiated
rulemaking prior to the enactment of this statute); Matthew L. Wald, U.S. Agencies Use Negotiations
To Pre-empt Lawsuits Over Rules, N.Y. TIMES, Sept. 23, 1991, at 1.

140. 42 U.S.C. §§ 12101-12213 (Supp. 1991).

141, 42 U.S.C. § 12212 (Supp. 1991) ("Where appropriate and to the extent authonzed by law,
the use of alternative means of dispute resolution, including settlement negotiations, conciliation,
facilitation, mediation, factfinding, minitrials, and arbitration, is encouraged to resolve disputes arising
under this chapter.”).

142. Pub. L. 102-166, 105 Stat. 1072 (1991) (codified as amended in scattered sections of 2
U.S.C.,16U.S.C.,,29U.S.C,, and 42 U.S.C.).

143, Id. § 118, 105 Stat. at 1081.

144. 12 U.S.C. § 1787(b)(7)(B)(iii)-(iv) (1988).

145. See 12 U.S.C. § 1821(d)(7)(B)(i)-(iv) (Supp. 1991).

146. See, e.g., 7 U.S.C. §§ 7a(11) (1988), 136a(c)(1)(F)(ii) (Supp. 1991), 136a(c)(2)(B)(iii)
(1988); 29 U.S.C. § 1401(a) (1988).

147. Steven S. Goldberg, The Failure of Legalization in Education: Alternative Dispute
Resolution and the Education for All Handicapped Children Act of 1975, 18 J.L. & EDUC. 441, 450
n.46 (1989) (reporting that thirty-six states have or are developing some sort of mediation policy
sponsored by the state education agency).
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an executive order in 1991."® The Order requires government counsel to
attempt settlement before litigation begins, and to suggest the use of an
appropriate ADR technique to the private parties in a dispute.'”® As a result of
these changes, the current legal environment is replete with procedures external

* to traditional methods for resolving legal disputes. Disputing parties are likely
to find themselves involved in compulsory arbitration, mediation, summary jury
trials, minitrials, computer simulations, or simply protracted and complex
settlement negotiations, with or without an official presiding, before, during and
even after litigation. The image of a lawsuit as beginning with a complaint,
followed by discovery, motion practice and settlement discussion among counsel,
trial, and appeal, no longer accurately reflects America’s legal system.

IV. DISPUTING OVER DISPUTE RESOLUTION: JUDICIAL RESPONSES

The widespread use of compulsory ADR has spawned its own body of law
as courts have grappled with constitutional and statutory challenges to alternative
procedures. In addition to clarifying legal rules, the resulting opinions, reviewed
in the following section, give insight into how ADR is working in the courts, as
well as to how litigants are responding to different methods.

Any discussion of judicial responses to ADR must take account of two
significant changes in judicial attitude over the last half-century. The first is the
shift from hostility to enthusiasm for arbitration. The second is the change from
a rejection of consensual methods as not appropriate for judicial intervention to
a far more sophisticated understanding of the dynamics of negotiation and a
willingness to use judicial power to facilitate it. The Federal Arbitration Act,'®
enacted in 1925, introduced a federal policy favoring private arbitration
agreements.'! By 1991, the U.S. Supreme Court had held in several opinions
that a contract to arbitrate would be enforced even as to public rights governed
by important regulatory statutes.'> These opinions were significant in that they

148. See Exec. Order No. 12,778, 3 C.F.R. 359 (1992), reprinted in 28 U.S.C. § 547 (Supp.
1991) (hereinafter using C.F.R. page numbers for pinpoint cites). In its preamble the executive order
states that civil litigation has imposed burdens on the courts and high costs on Americans, American
business, and American government at all levels. Id. at 359.

149. Id. § 1(c)(1)-(3), 3 C.F.R. at 360-61. To preserve government prerogatives, counsel are
cautioned not to agree to binding arbitration or its equivalent. Jd. § 1(c)(3), 3 C.F.R. at 361. The
Order also encourages cooperative discovery and fee shifting agreements. Id. § 1(d), (h), 3 C.F.R.
at 361, 362-63. It also requires that proposed legislation and regulations be reviewed to minimize
potential for litigation. Id. § 2, 3 C.F.R. at 363-65.

150. 9 U.S.C. §§ 1-15 (1988 & Supp. 1991).

151. See, e.g., Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 221 (1985); Moses H. Cone
Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983); Scherk v. Alberto-Culver Co.,
417 U.S. 506, 511 (1974).

152. See Gilmer v. Interstate/Johnson Lane Corp., 111 S. Ct. 1647, 1652 (1991) (Age
Discrimination in Employment Act); Rodriguez de Quijas, 490 U.S. at 481-83 (securities claims);
McMahon, 482 U.S. at 226-27 (RICO and securities claims); Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc. 473 U.S. 614, 626-27 (1985) (antitrust and securities claims).
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indicated the Court’s acknowledgment that arbitration could provide a hearing in
which important substantive rights were protected. The traditional courtroom
was, therefore, no longer the sole appropriate venue for the enforcement of legal
rights.'® Without this new regard for arbitration as a process, some of the
compulsory arbitration programs introduced over the past two decades might not
have withstood constitutional challenge.

The second attitude shift, toward an understanding and appreciation of
consensual ADR methods, is in some ways even more remarkable. Traditionally,
courts refused to enforce agreements to mediate or to negotiate on the grounds
that equity would not issue "vain orders” or require litigants to do something that
would be ineffective or futile.” If a party were determined not to settle,
forcing it to negotiate or to mediate was thought to be futile, since the dispute
would only end in court anyway. Moreover, since consensual ADR depends on
cooperation, ordering participation would violate the equitable maxim that courts
should not grant specific performance of a contract requiring cooperation between
the parties, such as a personal service contract.'> Either party could jeopardize
the process and make performance worthless. The only exception was for
enforcement of the obligation to negotiate in good faith under collective
bargaining agreements. '

Today most courts enthusiastically enforce statutes, rules, and even
agreements for consensual ADR.”” Such opinions, moreover, indicate a new
understanding of how such processes work. Judges perceive, for example, that
summary jury trials often result in settlement, even when attorneys are initially
opposed to participation.'® Judicial opinions declare that the SJT works

153. See, e.g., Mitsubishi Motors, 473 U.S. at 628.

154. See, e.g., AMF Inc., 621 F. Supp. at 462-63; see also RESTATEMENT (SECOND) OF
CONTRACTS §§ 357-359 (1981); HAROLD G. HANBURY & RONALD H. MAUDSLEY, MODERN EQUITY
661 (12th ed. 1985); Lucy V. Katz, Enforcing an ADR Clause — Are Good Intentions All You Have?,
26 AM. Bus. L.J. 575, 583, 590-95 (1988). ’

155. Copylease Corp. of Am. v. Memorex Corp., 408 F. Supp. 758, 759 (S.D.N.Y. 1976);
Felch v. Findlay College, 200 N.E.2d 353, 355 (Ohio Ct. App. 1963).

156. See 29 U.S.C. § 158(d) (1988); NLRB v. American Nat’l Ins. Co., 343 U.S. 395, 401-02,
404 (1952). See generally Jay M. Dade, Note, Negotiating in Good Faith: Management’s Obligation
to Maintain the Status Quo During Collective Bargaining Under the Railroad Labor Act, 1992 ]. DISP.
RESOL. 395.

157. See, e.g., McKay v. Ashland Qil, Inc., 120 F.R.D. 43, 44 (E.D. Ky. 1988); Arabian Am.
Oil Co. v. Scarfone, 119 F.R.D. 448, 449 (M.D. Fla. 1988); Federal Reserve Bank v. Carey-Canada,
Inc., 123 F.R.D. 603, 604-05 (D. Minn. 1988); AMF Inc., 621 F. Supp. at 461-62; see also G.
Heileman Brewing Co. v. Joseph Oat Corp., 107 F.R.D. 275, 277 (W.D. Wis. 1985), rev'd, 871
F.2d 650 (7th Cir. 1989).

158. See McKay, 120 F.R.D. at 49. In McKay, the court states:

In my own experience summary jury trials have netted me a savings in time of about 60
days and I have only used the procedure five times. It settled two of these cases that
were set for 30-day trials. It is true that I cannot prove scientifically that the cases would
not have settled anyway but my experience tells me they would not. I do know that but
for my making summary jury trials mandatory in these cases, they would not have
occurred. I know also that the attoney who objected to the first summary jury trial he
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because it allows parties to vent emotions and it satisfies litigants’ need for a day
in court, in addition to providing input on the probability of success at trial.'®
Such judicial articulation of the dynamics of settlement has, perhaps more than
any other single factor, encouraged the expansion of judicial power to compel
participation in consensual ADR.

A. Constitutional Issues

Most constitutional challenges to ADR involve mandatory arbitration and the
medical malpractice review panels put in place during the second phase of ADR
development, in the mid- to late- 1970s. Objections to these ADR methods have
been based on the following constitutional arguments: the Seventh Amendment
right to jury trial in civil cases; the Due Process Clause, as found in the Fifth and
Fourteenth amendments; the Equal Protection Clause; Article III on judicial
powers; and the First Amendment. State court challenges have been based on
analogous provisions in state constitutions, particularly those guaranteeing due
process, access to courts, and equal protection. Few of these challenges have
been successful. Generally, the U.S. Supreme Court is hospitable to alterations
of traditional legal processes, approving such procedures as the appointment of
auditors to assist judges in decision-making,'® the elimination of common law
causes of action,'s! the six-person jury,'®® and "nonadversarial” administrative
procedures dealing with important rights.'® In McNary v. Haitian Refugee
Center, Inc.,'® the Court even upheld a plan for ruling on deportation orders
at interviews conducted by Immigration and Naturalization Service workers, with
no judicial review absent initiation of a deportation proceeding.'®

The right to jury trial. The Seventh Amendment right to a jury trial is
limited to suits that were triable to a jury at common law. Even in such matters,
the amendment has been held to require only that a trial on the merits be available
at some point before final determination of the parties’ rights.'® Whether any

was required to participate in is now the biggest local fan of the procedure.
Id.

159. Id. at 50.

160. See Ex Parte Peterson, 253 U.S. 300, 309-10 (1920).

- 161. See Crowell v. Benson, 285 U.S. 22, 40 n.4 (1932); Mountain Timber Co. v. Wisconsin,
243 U.S. 219, 236 (1917); New York Cent. R.R. v. White, 243 U.S. 188, 199-200 (1917).

162. Colgrove v. Battin, 413 U.S. 149, 156-57 (1973).

163. See, e.g., United States Dept. of Labor v. Triplett, 494 U.S. 715, 721 (1990); Walters v.
National Ass’n of Radiation Survivors, 473 U.S. 305, 307 (1985).

164. 111 S. Ct. 888 (1991).

165. Id. at 896.

166. Peterson, 253 U.S. at 310 ("The limitation imposed by the Amendment is merely that
enjoyment of the right of trial by jury be not obstructed, and that the ultimate determination of issues
of fact by the jury not be interfered with."); Seoane v. Ortho Pharmaceuticals, Inc., 660 F.2d 146,
149 (5th Cir. 1981). New causes of action that are analogous to common law claims also carry the
jury trial guarantee. Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry, 494 U.S. 558, 564-
65 (1990); Tull v. United States, 481 U.S. 412, 417 (1987); Pernell v. Southall Realty Corp., 416
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given procedure violates the Seventh Amendment depends essentially on a
reasonableness test: If the procedure is reasonable and does not unduly burden
the jury trial right, it is valid.'” Under this analysis, most departures from
traditional litigation have been tolerated by the Supreme Court, as long as the
parties have some chance eventually to present their claims to a jury. Even the
total elimination of the jury trial, in workers’ compensation matters for example,
has been upheld as long as the loss of the jury trial right is offset by a substantial
benefit. '

Compulsory arbitration in civil cases, and other mandatory forms of ADR,
does not, therefore, violate the Seventh Amendment so long as a jury trial is
available de novo at some point.'® Penalties imposed for insisting on trial de
novo do not, if reasonable, violate the jury trial right.'® Generally, the benefits
of arbitration, such as speed and the elimination of frivolous suits, outweigh the
burdens, such as delay in obtaining a jury trial, and so the procedure is deemed
reasonable.'”’ In some cases, state courts have upheld mandatory arbitration but
with reservations about its use in all instances. The Pennsylvania Supreme Court,
for example, in upholding the nation’s first mandatory arbitration program,
cautioned that penalties for trial de novo that were too high in proportion to the
arbitral award might be unconstitutional in specific cases.!”

U.S. 363, 374-75 (1974); see also Lytle v. Household Mfg. Inc., 494 U.S. 545, 550 (1990).
Common law claims that arise in equitable proceedings can be determined without a jury and then
barred by collateral estoppel from being raised in a later jury trial. Langenkamp v. Culp, 111 8. Ct.
330, 331-32 (1990); Parklane Hosiery Co. v. Shore, 439 U.S. 322, 334-35 (1979); Katchen v. Landy,
382 U.S. 323, 339 (1966); Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 504 (1959).

167. See Galloway v. United States, 319 U.S. 372, 389 (1943) (directed verdict); Fidelity Deposit
Co. v. United States, 187 U.S. 315, 319-20 (1902) (summary judgment); Capital Traction Co. v. Hof,
174 U.S. 1, 38-39 (1899) (hearing before justice of the peace).

168. Hof, 174 U.S. at 23. In Hof, the Supreme Court stated:

[Ylet it is to be remembered that . . . it is not "trial by jury” but “the right to trial by
jury" which the amendment declares "shall be preserved.” It does not prescribe at what
stage of an action a trial by jury must, if demanded, be had; or what conditions may be
imposed upon the demand of such a trial, consistently with preserving the right.

Id.; see also Mountain Timber Co., 243 U.S. at 235; White, 243 U.S. at 201-02.

169. Riggs v. Scrivner, 927 F.2d 1146, 1147-48 (10th Cir.), cert. denied, 112 S. Ct. 196 (1991)
(upholding W.D. OKLA. R. 43, which mandates arbitration as applied to claims for damages under
42 U.S.C. § 1981); Rhea v. Massey-Ferguson, Inc., 767 F.2d 266, 268-69 (6th Cir. 1985) (upholding
E.D. MicH. R. 32, on mandatory mediation that effectively operates as arbitration); Kimbrough v.
Holiday Inn, 478 F. Supp. 566, 570-71 (E.D. Pa. 1979); Davison v. Sinai Hosp., 462 F. Supp. 778,
781 (D. Md. 1978); Firelock Inc., 776 P.2d at 1097; Davis v. Gaona, 396 S.E.2d 218, 220-21 (Ga.
1990); see also Anderson v. Elliott, 555 A.2d 1042, 1049 (Me. 1989) (mandatory arbitration of
attorney-client fee dispute does not violate state constitutional right to jury trial); Pittsburgh Coming
Corp. v. Bradley, 453 A.2d 314, 316-17 (Pa. 1982) (special program for nonjury trials of asbestos
claims does not unduly burden right to jury trial).

170. Rhea, 767 F.2d at 268-69. But see Firelock Inc., 776 P.2d at 1096; Smith, 112 A.2d at
629-30.

171. Kimbrough, 478 F. Supp. at 571.

172. Smith, 112 A.2d at 630. At the same time the court recognized that such costs are
specifically designed to discourage appeals. Id.
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Some state courts have struck down medical malpractice review panels or
other arbitration programs as violative of the right to jury trial™ while others
have upheld similar statutes.'™ A few opinions have invalidated medical review
panels as applied in specific circumstances in which delays or other procedural
roadblocks have been deemed so onerous as to go beyond the limits of
reasonableness.'”” Georgia’s Supreme Court has upheld a local program for
arbitration of claims up to $25,000.

Due process of law. Due process challenges to ADR involve two types of
claims: (1) that a procedure deprives a claimant of a due process hearing on the
merits; and (2) that particular procedures, such as penalty assessments or
sanctions, are administered without adequate due process protections. Like
Seventh Amendment claims, due process arguments are rarely successful in the
federal courts. The Supreme Court has stuck firmly to its pronouncement in
Mathews v. Eldridge'” that due process is a flexible concept, that its
requirements vary depending on a number of factors,'™ and that a full due
process hearing with notice and the right to representation is not required in all
cases.'” Administrative proceedings are valid substitutes for trial as long as

173. See, e.g., Wright, 347 N.E.2d at 741; Grace v. Howlett, 283 N.E.2d 474, 481 (Ill. 1972)
(mandatory arbitration of automobile accident claims not over $3,000). But see De Luna v. St.
Elizabeth’s Hosp., 588 N.E.2d 1139, 114546 (Ill. 1992) (upholding requirement that party alleging
medical malpractice attach to complaint attorney affidavit that prior to suit there was consultation with
a professional who agreed that the claim had merit). The Seventh Amendment does not apply to the
states, but all states except Colorado and Louisiana provide analogous guarantees of the right to jury
trial. Golann, supra note 2, at 503.

174. See, e.g., Eastin v. Broomfield, 570 P.2d 744, 748-79 (Ariz. 1977); Paro, 369 N.E.2d at
991; Parker v. Children’s Hosp., 394 A.2d 932, 939 (Pa. 1978); Strykowski v. Wilkie, 261 N.W.2d
434, 449 (Wis. 1978). )

175. Mattos v. Thompson, 421 A.2d 190, 196 (Pa. 1980) (lengthy delays in medical malpractice
arbitration place impermissible burden on right to jury trial; delays mean act does not accomplish its
purpose to provide prompt determination of claims); see also Aldana v. Holub, 381 So. 2d 231, 236-
37 (Fla. 1980) (rule that jurisdiction of courts lapses if medical mediation not concluded within ten
months of filing complaint, resulting in arbitrary loss of right to trial, denies due process of law);
Jiron v. Mahlab, 659 P.2d 311, 313-14 (N.M. 1983) (requirement that plaintiff apply to medical
review panel before filing suit denies constitutional right of access to courts in case in which, due to
delay thus imposed, plaintiff would lose jurisdiction over defendant).

176. See Gaona, 396 S.E.2d at 220.

177. 424 U.S. 319 (1976).

178. Id. at 335. "What process is due” depends on: (1) the private interest that will be affected
by the determination; (2) the risk of erroneous deprivation of that interest in the mandated procedure,
and the probable value of addition or substitute procedural safeguards; and (3) the govemment’s
interest in the procedure, including the government function involved and the fiscal or administrative
burdens that additional or substitute procedures would entail.” Id.; see also Walters, 473 U.S. at 320;
Goldberg v. Kelly, 397 U.S. 254, 263 (1970).

179. Mathews, 424 U.S. at 340: see also Walters, 473 U.S. at 305-06 (Congress has strong
interest in nonadversarial, informal procedure); Goldberg, 397 U.S. at 269.
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there is an opportunity for judicial review of constitutional issues.'® Under the
Due Process Clause, mandatory arbitration is invalid only if the arbitral result is
final and binding and parties are deprived of any subsequent judicial hearing.'®!

Legislatures may create totally new procedures for dispute resolution without
violating due process rights,'® and they may alter existing procedures,'®® as
long as there is no denial of the essentials of due process under Mathews. Such
innovations are valid if they are reasonable and serve a legitimate interest.'®
This includes mandatory arbitration or mediation. '3

ADR procedures that are so burdensome as to prevent any access to courts
do deprive claimants of a hearing in violation of the due process clause, but such
instances usually involve technical restrictions that, through no fault of the
claimant, foreclose a trial or hearing. This was the case in Logan v. Zimmerman
Brush Co.,"™ in which failure by the state to comply with a technicality meant
that the plaintiff had forfeited any right to a hearing.'¥ Similarly, medical
malpractice review procedures were invalidated as applied on due process grounds
in Jiron v. Mahlab,'® and Aldana v. Holub.'"® Fees, bonds, or penalties for
unsuccessful appeals of arbitral awards do not violate due process rights as long

180. See Schweiker v. McClure, 456 U.S. 188, 197 (1982) (government may delegate to private
insurance carriers power to hold hearings and to impose final decision in Medicare claims disputes);
Logan v. Zimmerman Brush Co., 455 U.S. 422, 437 (1982); Weinberger v. Salfi, 422 U.S. 749, 763
(1975); Crowell, 285 U.S. at 45; Mountain Timber, 243 U.S. at 235.

181. See Healy v. Onstott, 237 Cal. Rptr. 540, 542 (Ct. App. 1987); American Universal Ins.
Co. v. DelGreco, 530 A.2d 171, 177 (Conn. 1987) ("compulsory arbitration statutes that effectively
close the courts to the litigants by compelling them to resort to arbitrators for a final and binding
determination are void as against public policy and are unconstitutional"); Mount St. Mary’s Hosp.
v. Catherwood, 260 N.E.2d 508, 518 (N.Y. 1970); Smirh, 112 A.2d at 629.

182. See Crowell, 285 U.S. at 45; Montgomery v. Daniels, 340 N.E.2d 444, 453 (N.Y. 1975);
Strykowski, 261 N.W.2d at 442.

183. See Coltonv. Riccobono, 496 N.E.2d 670, 673 (N.Y. 1986) (upholding medical malpractice
panel procedure against claim that delay denied due process).

184, See id.; see also Lindsey v. Normet, 405 U.S. 56, 78 (1971).

185. See Decker v. Lindsay, 824 S.W.2d 247, 250 (Tex. Ct. App. 1992) (mediation order does
not violate due process or access to courts); Charles J. McPheeters, Leading Horses to Water: May
Courts Which Have the Power to Order Attendance at Mediation Also Require Good-Faith
Negotiation?, 1992 . Disp. RESOL. 337 (discussing the Decker decision); see also Seal Audio, Inc.
. v. Bozak Inc., 508 A.2d 415, 423 (Conn. 1986) (referral to attorney referees for fact-finding and
recommendation of legal decision, with ultimate review and approval by judge, does not violate state
or federal due process clause); Laue, 390 N.W.2d at 830 (statute does not violate substantive due
process by requiring notice of right to manditory mediation before pursuing a common law claim on
a debt). But see Knoke v. Michelin Chem. Corp., 470 N.W.2d 420, 422 (Mich. Ct. App. 1991)
(mediation determination that appeal was frivolous must be subject to de novo judicial review or
process would violate "fundamental notions of due process").

186. 455 U.S. 422.

187. IHd. at 433,

188. 659 P.2d 311, 313.

189. 381 So. 2d 231, 238; see also Cardinal Glennon Memorial Hosp. for Children v. Gaertner,
583 S.W.2d 107, 109 (Mo. 1979) (striking down a medical malpractice screening program for
violation of right of access to courts). But see Colton, 496 N.E.2d at 673.
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as a judge can modify harsh requirements to permit meritorious appeals.'® As
in the jury trial cases, if the fee is not an absolute bar to a full due process
hearing, it is valid.

Particular procedures may violate due process if they fail to provide adequate
notice. This is especially relevant in sanctions cases, in which penalties are
imposed for failure to attend or to participate in a pretrial settlement
conference.' Some courts have held that penalties for failure to comply with
pretrial orders, including orders to settle by a certain date or to go to trial, are
really in the nature of civil or criminal contempt proceedings, and may not be
imposed without full due process notice and hearing.'®

Rules on use at a later trial of testimony or information gained at an ADR
proceeding sometimes raise due process concerns. Statutes allowing an arbitrator
or mediator opinion to be introduced into evidence at a later trial have been
upheld if there is an opportunity to cross examine the opinions’ author.'®
However, disclosure and cross examination conflict with the strong policy of
confidentiality in ADR, particularly in procedures such as mediation or summary
jury trials, and in some circumstances court rules bar examination of mediators.
Disclosure of a result in such a case without opportunity for cross examination
would arguably be a denial of due process.'™

Equal protection of the law. Some suits have raised equal protection
arguments against ADR procedures that are applied only to certain classes of
lawsuits, such as medical malpractice c{aims, or claims for under a certain dollar
limit. Such classifications have been upheld by several courts,'® usually under
the rational-basis test applied by the Supreme Court to social and economic
legislation.'® The states’ goals of affording speedier trials, eliminating docket
congestion, and alleviating the medical malpractice "crisis" all have been held
legitimate, and efforts to channel some cases into speedier procedures, to
eliminate frivolous claims early in litigation, or to encourage settlements have

190. See Paro, 369 N.E.2d at 990; Knoke, 470 N.W.2d at 422,

191. See Link v. Wabash R.R., 370 U.S. 626, 632 (1962); see also Societe Internationale Pour
Participations Industrielles et Commerciales, S.A. v. Rogers, 357 U.S. 197, 209 (1958) (due process
clause imposes limits on state power to dismiss suits for failure to comply with pretrial orders).

192. See, e.g., Newton v. A.C. & S., Inc., 918 F.2d 1121, 1126 (9th Cir. 1990) (civil
contempt); Hess v. New Jersey Transit Rail Operations, 846 F.2d 114, 116 (2d Cir. 1988) (criminal
contempt). .

193. See Keyes v. Humana Hosp. Alaska, Inc., 750 P.2d 343, 349 (Alaska 1988); Eastin, 570
P.2d at 748-49; McLean v. Hunter, 486 So. 2d 816, 819 (La. Ct. App. 1986).

194. See McLaughlin v. Superior Court, 189 Cal. Rptr. 479, 485-87 (Ct. App. 1983) (mandatory
mediation imposed in custody and visitation disputes; parties could not cross examine mediator, whose
recommendation was given to court); see also Simon v. St. Elizabeth Medical Ctr., 355 N.E.2d 903,
908 (Ohio Ct. App. 1976); Weber v. Lynch, 375 A.2d 1278, 1281-82 (Pa. 1977).

195. See, e.g., Firelock Inc., 776 P.2d at 1098; Gaona, 396 S.E.2d at 221; Bernier, 497 N.E.2d
at 767-68; Paro, 369 N.E.2d at 988; Strykowski, 261 N.W.2d at 443.

196. See, e.g., United States v. Kras, 409 U.S. 434, 447 (1973); Dandridge v. Williams, 397
U.S. 471, 485 (1970). The states generally apply a similar analysis. See, e.g., Montgomery v,
Daniels, 340 N.E.2d 444, 451 (N.Y. 1975); Smith, 112 A.2d at 631.
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been deemed rationally related to those goals.!”” Moreover, experimental ADR
programs, which may be necessarily underinclusive, do not for that reason
constitute an equal protection violation.'®®

On the other hand, certain state courts have upheld equal protection claims,
particularly in medical malpractice cases.'”® The Supreme Court of Rhode
Island held that a medical malpractice screening provision failed even minimum
scrutiny under the Equal Protection Clause because, the court found, no
malpractice crisis existed when the legislation was enacted and so there was no
basis at all to justify the restrictive classification.”® The Louisiana Supreme
Court held that a malpractice damage limit of $500,000, not including medical
expenses, constituted discrimination based on physical condition, which is
prohibited by the state constitution.”®® Presumably the same would be true of
a medical malpractice arbitration panel.

A potentially more serious set of equal protection problems arises when
ADR procedures are applied differently to plaintiffs and defendants in the same
law suit. In Lindsey v. Normet,® the Supreme Court struck down as
arbitrary and irrational an Oregon requirement that tenants, not landlords, who
appeal from an eviction proceeding must post bond for double the rent expected
to accrue during the appeal.”® The Connecticut Supreme Court struck down
that state’s automobile lemon law because it allowed only consumers, and not
manufacturers, to reject an unfavorable arbitration award and to demand a trial
de novo.™ Manufacturers were relegated to limited judicial review under the
standards applicable to private, voluntary arbitration awards;*® the court held
that the disparity violated the Connecticut constitutional guarantee of a remedy
"by due course of law," the equivalent of a due process guarantee.”® However,

197. See Bankers Life & Casualty Co. v. Crenshaw, 486 U.S. 71, 81 (1988) (upheld fifteen
percent penalty on unsuccessful appellants in certain cases); Normet, 405 U.S. at 72 (special
procedures to encourage "rapid and peaceful settlement” of landlord-tenant disputes, including
provision for trial within six days of complaint, with counterclaims tried later, do not deny equal
protection); Hines v. Elkhart Gen. Hosp., 465 F. Supp. 421, 430-31 (N.D. Ind.), aff’d, 603 F.2d 646
(7th Cir. 1979).

198. Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 487 (1955); see also New England
Merchants Bank v. Hughes, 556 F. Supp. 712, 714 (E.D. Pa. 1983); Kimbrough, 478 F.Supp. at 575
("The local arbitration rule is a first step to develop a fast, efficient, and inexpensive system of
dispute-resolution on a national scale.”).

199. See, e.g., Carson v. Maurer, 424 A.2d 825, 836 (N.H. 1980).

200. Boucher v. Sayeed, 459 A.2d 87, 91-93 (R.I. 1983).

201. Sibley v. Board of Supervisors of La. State Univ., 477 So. 2d 1094, 1108 (La. 1985). The
court remanded for determination of whether the state could maintain its burden of demonstrating that
the classification was not arbitrary, capricious, or unreasonable. Id. at 1110.

202. 405 U.S. 56.

203. IHd. at 77-79.

204. Motor Vehicle Mfrs. Ass’n of the United States, Inc. v. O’Neill, 561 A.2d 917, 923 (Conn:
1989).

205. M. at 922.

206. Id. at 925.
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the basis for the decision was the unequal opportunity for trial de novo afforded
to plaintiffs and defendants.?”” Other procedures that give one-sided access to
arbitration or mediation, such as the farmer-lender mediation statutes providing
for mediation at the option of the farmer,®® may be vulnerable to equal
protection challenges.

Separation of powers. When ADR procedures vest decision-making power
in non-judges, questions arise regarding the separation of powers or, generally,
the right of access to courts. Many procedures do this: arbitrators are often
practicing lawyers; medical malpractice panels may include physicians and
community representatives; and mediation is frequently done by lay persons or
mental health professionals. Such features arguably violate Article III of the U.S.
Constitution, which vests the judicial power in judges appointed by the President
and confirmed by the Senate, who serve for life terms on good behavior.2®
Non-Article III judges may not decide disputes within the power of Article III
courts.?® Such disputes include common law and analogous claims.?! While
Congress may delegate jurisdiction over public rights to other bodies such as
administrative tribunals, it may not do the same with common law rights.??
The Court has also held that Article III is violated when an alternative forum

207. Id. The court held that "such disparate treatment violates the plaintiffs’ constitutional right
to a reasonable opportunity to have a remedy, ‘by due course of law,’ in our courts.”" Id. Note that
the court rejected an equal protection challenge to a provision of the same statute requiring defendants
to pay a $250 filing fee to defend themselves in the arbitration. See id. The fee could be waived, and
so did not foreclose poor defendants from the process, and it was held to be rationally related to the
state’s legitimate interest in funding arbitration. Id. Other cases have struck down uninsured motorist
arbitration clauses that favor defendants over plaintiffs. See, e.g., Field v. Liberty Mut. Ins. Co., 769
F. Supp. 1135, 1139-40 (D. Haw. 1991); Mendes, 563 A.2d at 699; Schmidt v. Midwest Family Mut.
Ins. Co., 426 N.W.2d 870, 874 (Minn. 1988). Bur see Cohen v. Allstate Ins. Co., 555 A.2d 21, 23
(N.J. Super. Ct. App. Div. 1989); Roe v. Amica Mut. Ins. Co., 533 So. 2d 279, 281 (Fla. 1988).
See generally Steven R. Leppard, Note, Arbitration? Sure, But Only on Our Terms: Escape Clauses
in Uninsured Motorist Policies, 1993 J. DisP. RESOL. 193. Such clauses are found in private
contracts, and have been struck down on unconscionability grounds, but they are imposed pursuant
to state regulation, raising potential constitutional issues.

208. See supra note 70 and accompanying text.

209. U.S. CONST. art. INl, § 1. This section reads: "The judicial Power of the United States
shall be vested in one supreme Court and in such inferior Courts as the Congress may from time to
time ordain and establish.” Id. Courts must be staffed by judges with lifetime tenure during good
behavior and whose salaries may not be diminished during their tenure. Id.

210. Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 458 U.S. 50, 72-73 (1982).

211. Id. at 74.

212. Schweiker, 456 U.S. at 197-98; Crowell, 285 U.S. at 47; see also Atlas Roofing Co. v.
Occupational Safety & Health Review Comm’n, 430 U.S. 442, 449 (1977) (Congress may create new
statutory obligations and assign the factfinding function and initial adjudication to an administrative
forum).
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threatens the judiciary’s independence through undue political domination of the
courts."

The mere postponement of judicial consideration does not rise to an Article
III violation.?® Therefore the trial de novo provisions that forestall Seventh
Amendment violations in court-annexed arbitration also prevent Article III
problems.?®  State courts have upheld mandatory ADR provisions against
similar claims.?® Particularly in nonbinding procedures, courts appear reluctant
to invalidate the use of people other than judges to aid in ADR or in decision-
making generally, as long as the lay persons do not make binding decisions free
of judicial oversight.’” However, the Illinois Supreme Court has twice held its
malpractice legislation invalid because review panels consisting of a judge, a
lawyer, and a health care professional held adversary hearings and decided legal
and factual issues.?’® The court held that the process violated constitutional
language vesting "exclusive and entire judicial power in the courts. "'

First Amendment claims. The need for confidentiality in mediation and other
consensual procedures has generated First Amendment challenges in a few cases.
The Sixth Circuit Court of Appeals held that the press has no right to attend a
summary jury trial in an opinion that strongly reflects judicial appreciation of the
dynamics of consensual procedures.”?® Reporters sought access to the SJT on
the grounds that the dispute, between two public utilities, involved matters of
public interest;?! the court, however, found that the summary jury trial was a

213, See Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 848 (1985); Thomas v.
Union Carbide Agric. Prods. Co., 473 U.S. 568, 582 (1985). Such issues are more likely to arise
in the context of regulatory statutes that include, arbitration or other nonjudicial procedures for
determining statutory rights.

214, Peterson, 253 U.S. at 310. This case probably precludes challenges to the use of special
masters and experts who make advisory rulings on fact or law issues. See Linda Silberman, Judicial
Adjuncts Revisited: The Proliferation of Ad Hoc Procedure, 137 U. PA. L. REV. 2131, 2142 (1989).

215. See Gianfinanciera v. Nordberg, 492 U.S. 33, 53-55 (1989), for a discussion of the
relationship between Article III and the Seventh Amendment. In an analogous situation the Supreme
Court upheld the appointment of magistrates to rule on certain questions in criminal cases, subject to
review by an Article III judge. See United States v. Raddatz, 447 U.S. 667, 680 (1980); Crowell,
285 U.S. at 51-52; see also Silberman, supra note 214, at 2141-73 (explaining the use of special
masters).

216. See Eastin, 570 P.2d at 749 (panel virtually identical to that in Wright did not encroach on
Jjudicial power in violation of Arizona constitution); Firelock Inc., 776 P.2d at 1095.

217. See, e.g., DiBerardino v. DiBerardino, 568 A.2d 431, 437 (Conn. 1990) (family court
magistrates are not judges and their recommendation of support awards subject to judicial oversight
does not unconstitutionally intrude on power of judiciary); Seal Audio, 508 A.2d at 421-22 (attorney
referee fact-finders are not "judges” and so need not be appointed in manner mandated by constitution
for judicial appointments); Carafano v. City of Bridgeport, 495 A.2d 1011, 1016 (Conn. 1985)
(upholding binding arbitration of municipal labor disputes).

218. See Bernier, 497 N.E.2d at 769; Wright, 347 N.E.2d at 740.

219. Wright, 347 N.E.2d at 739.

220. Cincinnati Gas & Elec. Co. v. General Elec. Co., 854 F.2d 900, 903 (6th Cir. 1988); see
also Carey-Canada, 123 F.R.D. at 607.

221. Cincinnati Gas & Elec., 854 F.2d at 904.
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settlement procedure, which is traditionally closed, and was not analogous to a
trial, which must remain open.”* The court stressed that public access would
be detrimental to the purpose of the SJT whenever the parties were concerned
with confidentiality.??

Preemption. A final set of constitutional questions has to do with conflicts
between state and federal ADR policies. The issue is whether state-mandated
ADR must be employed in federal court diversity actions. Under Erie v.
Tompkins, most courts have applied state ADR requirements in diversity
actions, as long as the state practices are in harmony with the Federal Rules of
Civil Procedure. The Seventh Circuit Court of Appeals has held that a state
requirement of arbitration before filing suit should apply in a diversity case.”
The requirement, the court held, was an integral part of the rights and obligations
established by state law, and, furthermore, arbitration did not interfere with the
federal distribution of functions between judge and jury.”?® In Hawaii, a district
court imposed a state-mandated penalty in a diversity case, including $5,000 in
attorney fees and $4,811.83 in costs, when the plaintiff failed to improve on a
prior arbitration award by at least 15 percent.?’

A different result was reached in a New York district court. In Seck v.
Hamrang,™® the court refused to convene a malpractice screening panel prior
to trial, as required by state law.?® The court reasoned that the state panel
proceeding conflicted with the underlying spirit of the 1983 amendments to Rule
16 of the Federal Rules of Civil Procedure, which granted courts broad discretion
and flexibility in pretrial management.”® Unlike the New York statute, the
federal Rule presumably provided judges a choice among a variety of settlement
procedures, including mediation, arbitration, and summary jury trial.”®' The
proposed changes in the Federal Rules of Civil Procedure,? and the extensive
enactment of new local federal rules, many of which enlarge authority for a

222, Id. at 903-04.

223. Id. at 903. Generally, parties are prohibited from any disclosure of information about a
summary jury trial, though such rules are sometimes disregarded. See Russell v. PPG Indus., Inc.,
953 F.2d 326, 333-34 (7th Cir, 1992); News Press Publishing Co. v. Lee County, 570 So. 2d 1325,
1326-27 (Fla. Dist. Ct. App. 1990).

224. 304 U.S. 64 (1938).

225. Hines, 603 F.2d at 647.

226. Id. at 648.

227. Towey v. Catling, 743 F. Supp. 738, 741 (D. Haw. 1990); accord Feinstein v.
Massachusetts Gen. Hosp., 643 F.2d 880, 885-88 (Ist Cir. 1981); DiAntonio v. Northampton-
Acomack Memorial Hosp., 628 F.2d 287, 290 (4th Cir. 1980); Davison v. Sinai Hosp. of Baltimore,
Inc., 617 F.2d 361, 362 (4th Cir. 1980); Edelson v. Soricelli, 610 F.2d 131, 135 (3d Cir. 1979);
Hines, 603 F.2d at 647, Woods v. Holy Cross Hosp., 591 F.2d 1164, 1168 (S5th Cir. 1979).

228. 657 F. Supp. 1074 (S.D.N.Y. 1987).

229. Id. at 1074; see also Wheeler v. Shoemaker, 78 F.R.D. 218, 222-23 (D.R.1. 1978).

230. Seck, 657 F. Supp. at 1076-77.

231. Id. at 1075-76.

232. See supra notes 127-29 and accompanying text.
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variety of ADR procedures,”® make Seck a significant decision. The more
extensive federal ADR becomes, the more likely it is that courts will find that the
federal rules occupy the field to the exclusion of contradictory state law.?*

B. Statutory Authority

Statutory authority for federal courts to order ADR is found mainly in Rule
16 of the Federal Rules of Civil Procedure,” with occasional reliance on Rules
1 and 83.2¢ Courts also rely on the doctrine of inherent powers, under which
the federal courts possess inherent authority to issue any orders necessary for the
exercise of their explicit powers.”” Inherent powers are broad but must be
exercised without violating specific statutes, rules, or constitutional
provisions.?® :

Compelled summary jury trial. The prevailing view is that judges have the
authority to compel participation in summary jury trials, and that nothing in
the Federal Rules prohibits mandatory arbitration or mediation.’® Several
courts have found authority to order participation in summary jury trials in Rule
16(c)(7), which instructs judges to conduct pretrial conferences at which they are
to take action regarding "settlement or the use of extrajudicial procedures to

233. See supra notes 104-07 and accompanying text.

234. See Burlington Northern R.R. v. Woods, 480 U.S. 1, 7 (1987). In this case, the Court held
that FED. R. APP. P. 38, which grants circuit courts discretion to assess penalties for frivolous
appeals, "occupied the field," invalidating an Alabama law automatically adding a 10% penalty to any
money judgment it affirmed. Id. But see Automobile Importers of Am., Inc. v. Minnesota, 681 F.
Supp. 1374, 1377-80 (D. Minn, 1988) (state lemon law not preempted by Magnuson-Moss Warranty
Act).

235. See supra notes 97-103 and accompanying text.

236. Rule 1 provides that the Federal Rules of Civil Procedure shall be construed "to secure the
just, speedy, and inexpensive determination of every action,” FED. R. CIv. P. 1, and this rule is often
cited to justify cost-cutting and delay reducing innovation. Rule 83 permits local court rules that are
"not inconsistent with these rules or those of the district in which they act,"” FED. R. CIv. P. 83, and
it is often relied on to uphold local introduction of techniques such as the summary jury trial.

237. See, e.g., Bank of Nova Scotia v. Kilpatrick, 487 U.S. 250, 254 (1988); Roadway Express,
Inc. v. Piper, 447 U.S. 752, 764 (1980); Link, 370 U.S. at 630-31 (inherent power stems from "the
control necessarily vested in courts to manage their own affairs so as to achieve the orderly and
expeditious disposition of cases"); Peterson, 253 U.S. at 312 (courts have inherent power "to provide
themselves with appropriate instruments required for the performance of their duties"); Eash v.
Riggins Trucking Inc., 757 F.2d 557, 560-64 (3d Cir. 1985).

238. Bank of Nova Scotia, 487 U.S. at 254; Roadway Express, 447 U.S. at 764,

239, See Carey-Canada, 123 F.R.D. at 604-07; McKay, 120 F.R.D. at 46; Arabian Am. Oil Co.,
119 F.R.D. at 449; see also Note, supra note 87, at 1087-90. Contra Strandell v. Jackson County,
838 F.2d 884, 887 (7th Cir. 1987); Webber, supra note 22, at 1500-02; see also Hume v. M & C
Management, 129 F.R.D. 506, 507 (N.D. Ohio 1990); United States v. Exum, 744 F. Supp. 803,
804-05 (N.D. Chio 1990).

240. See Tiedel v. Northwestern Michigan College, 865 F.2d 88, 91-92 (6th Cir. 1988); Rhea,
767 F.2d at 268-69; Kimbrough, 478 F. Supp. at 573-74.
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