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THE

CONSTITUTIOIN

OF THE

STATE OF MISSOURI.

1875.

[Annotated by Wu. G. Mysr of the St. Louis Bar.]
The notes show :
1st The difference between this and the old constitution.

2nd Which sections are new. If they are taken bodily or substantially from other state, such fact
is stated.

3rd Reference to all decisions in the Missouri Reports which turn on points in any of pur former con
stitutions that are retained in the new.

4th Decisions in other states where their constitutions contain similar provisions to ours.

5th Numerous decisions on constitutional points carried up to the United State Supreme Court from
this and other states.

ST. LOUIS, MO.
W.J. GILBERT, LAW BOOK PUBLISHER
1875.



Entered according to Act of Congress, in the year 1875, by
W.J.GILBERT,
In the Office of the Librarian of Congress at Washington,
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PREFACE.

In preparing this Constitution for publication, it was thought that it might be made more useful to the
bar and the general public, by adding certain notes and references. With this object in view, I have made
the following additions to the text of the Constitution: 1st. Notes in brackets showing the result of the
comparison of this Constitution with the Constitutions of 1820 and 1865, and also with the new Constitu-
tions of Illinois and Pennsylvania. 2nd. Notes from cases under our former Constitutions with references
to cases rendered obsolete by this Constitution, the latter cases being those on the double liability of stock-
holders, subscriptions by municipalities to the capital stock of corporations and the provision of the
Constitution of 1865, in relation to opinions by the Supreme Court in response to questions by the Gov-
ernor and legislature. 3rd. Notes from the Reports of other States, where the decision is made under a
constitutional provision corresponding with the Constitution of this State. The notes from the Illinois Re-
ports were prepared by How. E. M. Haings, and published with the Constitution of Illinois, while those from
the Tennessee Reports, with accompanying references, were prepared by Seymour D. Tromrsox, Esq., and
published with the Constitution of Tennessee. The Wisconsin Reports are cited on the authority of
Davip TaYLoR, Esq., the compiler of the statutes of Wisconsin. 4th. Appropriate cross-references. It will
be found, I believe, that all the notes appended are appropriate and useful in connection with this Con-
stitution, notwithstanding certain changes and modifications, as I have examined with care the section
of the Constitution under which each case was decided, noting wherein it differs, if at all, from this Consti-
tution.

I wish to call the attention of the bar to the fact that I have in preparation notes to the statute laws of
the State, which I hope to have ready for publication at an early date. The main features of the plan
adopted are as follows: 1st. The notes will be copious. 2nd. They will be published with appropriate
gide-heads together with cross-references and references to the several revisions of the statutes. 8rd.
They will be published in a small volume, with titles, chapters and sections corresponding with Wagner's
Statutes, so that they can be re-published with any subsequent revision of those statutes, should such a
course be deemed advisable.

These notes will be published by W. J. GiLBErr, as soon as they can be collected and arranged. In the
meantime I should like to correspond with those members of the bar, who are in the habit of making notes
and references to the statutes, or with any who have on hand notes systematically arranged, with a view to

asing such notes if satisfactory arrangements can be made.
Wi G. Myzr.

8r. Lous, September, 1875,
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THE

CONSTITUTION

OF THE

STATE OF MISSO.URI.

(=]

[Annotated by Wax. G. Myer, Esq., of the 8t. Louis Bur.]

PREAMBLE

We, the people of Missonri, with profound reverence for the Supremec Ru)er
of the Universe. and grateful for His goodness, do, for the better government ot
the State, establish this Constitution.

(a.) Inf,erp“uﬁon,—'l’he same canons of construction apply to constitutions, as 10 statutes in the matter
of repeals. State v. Macon County Court,41 Mo.. 458. If there be in the constitution any language of
doubtful import, we must look to the circumstances and conditions of the people, and to the history of the
instrument itself, to find the meaning of the clause in question ; but where the lunguage is plain and intel-
ligible, and consistent with all other parts of the instrument, we cannot allow ourselves to find, in any
reference to facts, out of the instrument, any authority for interpolating either a grant of power or a re-
striction upon power granted. Hamilton v. St. Louis County Court, 15 Mo., 8.

When a constitution gives & general power, or enjoins a duty, it also gives, by implication, every par-
ticular power necessary for the exercise of the one, or the performance of the other. But where the means
for the exercise of a granted power are given, no other or different means can be implied. Field v. The
People, 2 Scam., 79. A constitution must be expounded in its plain and obvious meaning. The People
v. McRoberts, Judge, etc., 4 Legal News, 227. But if a literal meaning involve a manifest absurdity, it
ghould never be adopted. Ibid. See also, The People v. Marshall, 1 Gil,, 672. Where there is a con-
flict between a general and a special provision in the constitution, the special provision must prevail in re-
spect to the subject matter ofit. Warren v, Shuman, 5 Tex., 441.

(6.) A constitution can do what a legislative act cannot, as it is the supreme, fixed and.permanent will
of the people, in their original, sovereign and unlimited capucity ; and in it are determined the condition,
rights and duties of every individual of the community. From its decrees there can be no appeal, for it
emanates from the highest sonrce of power. the sovereign people. Pheebe v. Jay, Breese, 268. Legis.
lation is usually necessary to muke operative the powers defined by the constitution. St. Jo. & Denver City
R. R. Co. v. Buchanan County Court, 39 Mo., 485.

(c) An act is not unconstitutional because it provides that land taken for public use shall vest in tke
“people of the county.” St. Louis County Court v. Griswold, 58 Mo., 175.

11



Constitution. (12] Arts. I, 11, §§ 1—4,

ARTICLE I.—BoUNDARIES.

§ 1. Boundaries and jurisdiction.] The boundaries of the State as here-
tofore established by law, are hereby ratified and confirmed. The State shall have
concurrent jurisdiction on the river Mississippi, and every other river bordering
on the State, so far as the said rivers shall form a common boundary to this State
and any other State or States ; and the river Mississippi and the navigable rivers
and waters leading to the same, shall be common highways and forever free to
the citizens of this State and of the United States, without any tax, duty, impost
or toll therefor, imposed by this State,

[Sime as in Art. XI, Constitution of 1865, with the exception of the first sentence.]

(a.) Concurrent jurisdiction. Swearingen v. St. Bt. Lynx, 18 Mo,, 519.

ARTICLE II.—DBiLr or RicaTs.

In order to assert our rights, acknowledge our duties, and proclaim the prin-
ciples on which our government is founded, we declare :

§ 1. Origin of political power.] That all political power is vested in,
and derived trom, the people; that all government of right originates from the
people, is founded upon their will only, and is instituted solely for the good of
the whole.

[Same as Constitution of 1865, Art. I, § 4.]

§ 2. Regulation of internal affairs.] That the people of this State
have'the inherent, sole and exclusive right to regulate the internal government
and police thereof, and to alter and abolish their constitution and form of govern-
ment whenever they may deem it necessary to their safety and happiness: Pro-
vided. such change be not repugnant to the Constitution of the United States.

[S..me as Constitution of 1865, Art. I, § 5. The proviso is wanting in the Constitution of 1820.]

: 3. Local self-government.] That Missouri is a free and independent
Srate, subject only to the Constitution of the United States ; and as the preservation
of the States and the maintenance of their governments, are necessary toan inde-
stroetible Union, and were intended to co-exist with it, the Legislature is not au-
thorized to adopt. nor wiil the people of this State ever assent to any amendment
or chanee of the Constitution of the United States which may in anywige impair
the right of local self-government belonging to the people of this State.

[This section is new.] . '

$ 4. Rights of persons—Object of government.] That all consti-
tutional government is intended to promote the general welfare of the people ;
that all persons have a natural right to life, liberty and the enjoyment of the gains
of their own industry ; that to give security to these things is the principle office
of government, and that when government does not confer this security it fails
of its chief design.

[Change, in pliraseology only, from Const. 1865, Art. I,¢1]

(a.) The prime object of a bill of rights is to place the life, liberty, and property of the citizen beyond
the control of legislation, and to prevent either legislatures or courts from any interference with, or de-
privation of, the rights therein declared and guaranteed, except upon certain conditions. The People v.
McRoberts, Judge, etc., 4 Legal News, 227, The acts of 1863 and 1867, in reference to the reform school
of the City of Chicago, which authorize the commitment of children growing up in ignorance and vice—
“hut wiio have not been convicted of any crime,” are in violation of this section, and therefore unconsti-
tutional. The People v. Robert Turner, 55 Iil., 280.

An individual may associate with thieves, etc., without being guilty of any offense, for it is not the busi-
ness of the legislature to keep guard over individual morality ; but if such person so associates with a
design to aid, abet or promote, or ir any way assist, the parties charged with, or suspected of being
thieves, prohibitory legislation may be applied, not to correct the evil consequences which such association
may bring on the individual, but to protect society from actual or anticipated breaches of law. St. Louis
v. Fitz, 53 Mo., 532. An ordinance which prohibits the “ knowingly associating with persons having the
reputation of being thieves and prostitutes,” is void as invading the right of personal liberty. (Separate
opinion by Suerwoon, J.) fbid.

(b.) Restraint of trade, etc. —A law, which unnecessarily and oppressively restrains a citizen from eu-
gaging in any traffic, or disposing of his property, i3 void, even though passed under the specious pretext
of a police regnlation ; but if it is passed in good faith, for the purpose of preserving the public health,
and abating nuizances, and contains only the necessary limitations, it is valid. State v. Fisher, 52 Mo.,-
174. Tie legislature may, uunless restrained by the Constitution, nrohibit or restrain the exersise of any
business or trade within the State.  Austin v. State, 10 Mo., 591
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§ 5. Religious liberty—Rights of conscience.] That all men have
a natural and indefeasible right to worship Almighty God according to the dic-
tates of their own conscience ; that no person can, on account of his religious
opinions, be rendered ineligible to any office of trust or profit under this State,
nor be disqualitied from testitying, or from serving as a juror; that no human
authority can control or interfere with the rights of conscience ; that no person
ought, by any law, to be molested in his person or estate, on account of his
religious persuasion or profession ; but the liberty of conscience hereby secured,
shall not be so construed as to excuse acts of licentiounsness, nor to justify prac-
tices inconsistent with the good order, peace or safety of this State, or with the
rights of others.

{Same as Constitution of 1865, Art. I, 2 9.]

§ 6. Religion, individual support of.] That no person can be com-
pelled to erect, support or attend any place or system of worship, or to maintain
or support any priest, minister, preacher or teacher of any sect, church, creed or
denomination of religion; but if any person shall voluntarily make a contract for
any such object, he shull be held to the performance of the same.

[Change, in phraseology only, from Const., 1863, Art. I, 3 10.]

§ 7. Religion, State must not aid.] That no money shall ever be
taken from the public treasury, directly or indirectly, in aid of any church, sect
or denomination of religion, or in aid of any priest, preacher, minister or
teacher thereof, as such; and that no preference shall be given to, nor any dis-
erimination made against any church, sect or creed of religion, or any form of re-
ligious faith or worship.

[This section is new.]

§ 8. That no religious corporation can be established in this State,
except such as may be created under a general law for the purpose only ot hold-
ing the title to such real estate as may be prescribed by law for church edifices,
parsonages and cemeteries.

[The Constitution of 18635 limited the quantity of land, by an express provision, to five acres in the
country, or one acre in a town or city. Art. L. 3 12.]

§ 9. That all elections shall be free and open j and no power, civil
or military, shall at any time interfere to prevent the free exercize of the right of
guffrage.

[“That all elections shall be free and equal.”  Const., 1820, Art. XIII, 3 6. “That all elections ought
to be free und open.” Const., 1865, Art. I, 3 14.]

(a.) The right to vote is not a natural, absolute or vested one. It may be enlarged or restricted, granted
or withheld by the State, and that, too, with or without the fault of the citizen. Blair v. Ridgley, 41
Mo., 63.

§ 10. Redress of injuries.] That courtsof justice shall be open to every
person, and certain remedy afforded for every injury to person, property or char-
acter ; and that right and justice should be administered without sale, denial or
delay.

[Same as Constitutions of 1820 and 1863, Art, XIII, 3 7, and Art. I, 3 15.]

(a.) Denial or de[ay,-—-ans directing stay of execution, unconstitutional. Baily v. Gentry, 1 Mo, 164;
Brown v. Ward, 1 Mo., 209; Bumgardner v. Circuit Court, 4 Mo., 50; Stevens v. Andrews, 31 Mo., 205.
An act forbidding the commencement of suits against all persons in military service, and requiring suits
already commenced to be dismissed, is not void as being a denial or delay of justice. Burns v. Crawford,
34 Mo., 330. See, also, Donnell v. Stephens, 35 Mo., 441; Edmonson v. Ferguson, 11 Mo, 844 ; Lindsey
v. Burbridge, 11 Mo., 545.

The statute, requiring a plaintiff to give security for costs, is not in violation of the provisions of this
section. Gesford v. Critzer, 2 Gil., 698. When a man is pursuing his remedy by a suit pending in one
of the courts, an act of the legislature requiring his suit to be stricken from the docket, is in violation of
this provision and void. Fisher v. Dobbs, 6 Yerg, 119, 132 So is an act requiring that a certain class
of cases be dismissed. Wally v. Kennedy, 2 Yerg., 554,

(b.) Without sale.—A provision requiring the payment of all the taxes due, and assessed upon land be-
fore 4 tax title to it ean be questioned, is unconstitutional ; its effect being to compel a party to buy justice.
Wilson v. McKenna, 52 I, 44. The sameis true of a provision which requires the payment of the re-
demption money and interest, as a condition precedent to questioning the validity of a tax deed. Reed v.
Tyler, 56 Ill., 288.

(c.) Courts to be open.—To deny a new trial because the motion for the same was not made on a par-
ticular day of the term, on which the rules of the court required such motions to be made, was held repug-
nant to the provisions that all courts shull be open. Pawley v. McGimpsey, 7 Yerg., 502, 504
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§ 11, Searches and seizures, requisites of warrant.] That the
people shall be secure in their persons, papers, homes and effects, from unreason-
able searches and seizures ; and no_ warrant to search any place, or seize any per-
son or thing. shail issue without describing the place ro be searched, or the per-
son or thing to be scized. as nearly as may be; nor without probable cause, sup-
ported by oath or aftirmation, reduced to writing.

[Same as Constitutions of 1820 and 18635, Art. XIII, 3 13, and Art. I, § 23, except the words “reduced
to writing.”]

§ 12. Prosecutions to be by indictment, etc.] Thatno person shall,
for a felony, be proceeded against eriminally otherwise than by indictment, ex-
cept in cases arising in the land or naval forces, or in the militia when in actual
service in time of war or public danger; in all other cases, offenses shall be pros-
ecuted criminally by indictment or information as concurrent remedies.

[*“That no person can, tor an indictable offense, be proceeded against criminally by information, except,”
ete. Consts. of 1820 and 1865, Avt. XIII, 3 14, and Avr. I,  23.]

(a.) A felony isan offense for which a party, on convietion, may be imprisoned in'the penitentiary, and
not one for which he must be so imprisoned. (W. S, 516, 3 33); Johnsion v. State, 7 Mo., 183 ; Ingram
v. State, /d., 293 ; State v. Deftenbucher, 51 Mo, 26.  All other offenses are misdemeanors. W.S., 516,

83,

(6.) Indictable offenses,—Misdemeanors were not intended to be embraced by the words “indictable of-
fenses,” but only felonies.  State v. Ebert, 40 Mo., 186 ; State v. Berlin, 42 Mo., 572.

(c.) Informations.—The General Assembly has power to enact that, for offenses of the grade of misde-
meanors, persons may be proceeded against either by indictment or by information.  State v. Cowan, 29 *
Mo., 550 State v. Ledford, 3 Mo, 102; State v. Berlin, 42 Mo,, 572 ; State v. Ebert, 40 Mo., 186 ; contra,
State v. Stein, 2 Mo., 56.  The statute providing that if a party be indicted by the wrong name, and he
does not declave his true name before pleading, he shall be proceeded against by the name in the indict-
ment, ete., is not in conflict with this section. (W. 8, 1000, 3 25.) State v. Schricker, 29 Mo., 265.

(7)) Quo-warranto, informations in the nature.of.  Sce Art. VI, § 3, note (¢).

(e.) In general, sec 14 Wis., 393 : 4 Wis, 400.

(f.) Preliminary Examination, sce } 12 of ScuepvLe.

$ 13, Treason; estates of suicides.] That treason against the State
can consist only in levying war against it, or in adhering to its enemies, giving
them aid and comfort ; that no person can be convicted of treason, nnless on the
testimony of two witnesses to the same overt act, or on his confession in open
court ; that no person can be attainted of treason or felony by the General As-
gembly ; that no conviction can work corruption of blood or forfeiture of estate ;
that the estates of such persons as may destroy their own lives shall descend or
vest as in cases of natural death 5 and when any person shall be killed by casualty,
there shall be no forfeiture by reason thereof.

Same as Constitution of 1820, Art. XIII, 3 15. Forfeiture for treason under Constitution of 1865, Art,
I, 5@ 25, 26, and the last clause of this section is wanting in that instrument.]

3 14. Freedom of speech—Libel, truth in justification.] That no
law shall be passed impairing the freedom of speech ; that every person shall be
free to say, write or publish whatever he will on any subject, being responsible
for all abuse of that liberty ; and that in all suits and prosecutions for libel the
truth thereot may be given in evidence, and the jury, under the direction of the
court. shall determine the law and the fact.

[Same, substantially, as Constitutions of 1820 and 1865, Art. XIII, § 16, and Art. I, § 27.] ’

(a.) In general.—A newspaper proprietor is responsible for whatever appears in his paper, Buckley v.
Kunapp, 48 Mo., 152.  And all those who aid in the publication are responsible. JIbid.

(6.) Truth as a defense,—When the defendant pleads the truth of the matter as a defense, he cannot
show that the libelous article was published without his permission. Buckley v. Knupp, 48 Mo, 152. In
an action for libel, the defendants, being publishers of a newspaper, cannot siiow that a similar publication
to that complained of, had, shortly previous, appeared in anotiier newspaper; such evidence does not es-
tablizh the truth of th:e publication.  Sheahan v. Collins) 20 IIl, 325,

(c.) Libel defined.—Any mualicious printed publication, which tends to expose a man to ridicule, con-
tempt, hatved or degradation of character, is a libel. Nelson v. Musgrave, 10 Mo., 648 ; Keemle v. Sass,
12 Mo., 499.

3 15. Ex post facto laws ; special privileges.] That no ex post facto
law, nor law impairing the obligation of contracts. or retrospective in its operation

» hol ! s gatio A et i e ! )
or making any irrevocable grant of special privileges or immunities, can be pass-
ed by the General Assembly.

[The clause “or making any irrevocable grant,” etc., is new. Const. of 1820, Art. XIII, 3 17; Const.
of 1865, Art. I, 3 28]
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(a.) An ex post facto law is, where, after an action, indifferent in itself, is committed, the Legislature,

then for the first 1ime, declares it to have been a cirme, and inflicts a punishment on the person who com”

mitted it. Coles v. The County of Madison, 1 Brees, 154. Where the legislature of Connecticut had,
by a resolution or law, set a~ide a decree of the Court of Probute, rejecting a will. and directing a new
hearing before the Court of Probate and the question raised being “whether the resolution was an ex post
Ffacto law, prohibited Ly the constitution of the United States, it was held, that the words «zx gost facto laws
were technical expressions. and meant every law that made an act done before the passing of the law, and
which was innocent when done, criminal ; or which aggravated a crime and made it greater than it was
when committed; or which changed the punishment and inflicted a greater punishment than the law an-
nexed to the crime when commiitted ; or which altered the legul rule of evidence, and received less or dif-
ferent testimony, than the law required at the time of the commission of the offense, in order to convict
the offender, and that the law or resolution of Connecticut was not within the letter and intention of the
prohibition and was, therefore, lawful. Colder v. Bull, 3 Dallas, 386. An ez post facio law is limited to
offenses, and declares an action, indifferent in itself at the time of its con:mitment, to be an offense, and
punishes the person who commits it. DcCordova v. City of Galveston, 4 Tex., 470: Bouv. Dict., Vol. I

(b.) Instances.—A law, taking away the elective franchise from all who cannot take tlie oath of loyalty
is not an ez post facto law. Blair v. Riigley, 41 Mo., 63 ; State v. Neal, 42 Mo,, 119.

(c.) RETROSPECTIVE LAWS.

1. In genergl,—i statute which takes away any vested right acquired under existing laws, or creates a
new obligation, or imposes a new duty, or attaches a new disability, in respect to transuctions already past,
is retrospective. Barton Co. v. Walser, 47 Mo., 189; Hope Mut. Ins. Co. v. Fivnn, 38 Mo., 485. See
State v. Hawthorn, 9 Mo., 889. Laws are deemed retrospeciive and within the constitutional prohibition,
which, by retrospective operation, desiroy or impair vested rights, or rights to “do certain actions or pos-
sess certain things, according to the laws of the land.” DeCordova v. City of Galveston, 4 Tex., 470,
Statutes are not to be construed as having a retrospective effect, unless the intention of the legislature is
clearly expressed that they shall so operate, and unless the language employed admits of no other con.
struciion. State, ex rel., v. Hays, 52 Mo, 578. Every act must be held to be prospective  its operation
unless a different effect is to be gathered from its terms. State v. Auditor, 41 Mo., 25.

2. Certain distinctions,—Ez post facto laws and such as impair the obligation of contracts, are re.
trospective ; but there may be retrospective laws which are not necessarily ex post fucto, ov which do not
impair the obligations of contracts ; and by the use of the term ‘‘retrospective,” cuases were, doubtless,
intended to be included, not within the purview of the two former classes of laws.  DeCordova v. City ot
Galveston, 4 Tex., 470. See Bouv. Dict., Title Ex Post Facto Laws. This provision prohibits the legis-
lature only from passing retrospective laws. It does not prevent the people in their sovereign capacity
from doing so. Drehman v. Stifel, 41 Mo., 184, The legislature cannot create any new ground for tt.e
support of an existing action, nor any legal bar which goes to deprive a party of his defense. Hope
Mut. Ins. Co. v. Fiynn, 38 Mo.. 403.

3. Laiws impairing the remedy are generally not within the scope of vetrospective laws. Paschul v,
Perez, 7 Tex., 348.  Unless the remedy be entirely taken away, or be encumbered with conditions thut
would reunder it useless or impraciicaile; there cannot be a vested right to any particular remedy, until
suit be commenced at least. DcCordova v. City of Galveston, 4 Tex., 470. The remedy may be modi-
fied by the Legislature, but not entirely abolished ; and in substituting one word for another, a reasonable
remedy must be provided. Anact, therefore, that extinguishes all existing remedy <o as 1o leave no re-
dress, and no means of enforcinga contract, would, by operating n presenti, impair its obligation. Itis a
well settled principle, that the repeal of a law in which a contract exists is an infringement of the Consti-
tution. A legislative grant is a contract of this description.  Bruce v. Schuyler, 4 Gil., 221. So when the
Legislature of Georgia, by an act, authorized the sale of a large tract of land and a grait was made by
letters patent in pursuance of the act, to anumber of individuals, under the name of the Georgia Company.
Fietcher held a deed from Peck for a part of this land under a title derived from the patent, and in the
deed Peck covenanted that the State of Georgia was lawfully seized, & The action was for a breach of
covenant and the breach assigned was, that the letters patent were void, because that the Legislature of
Georgia by act of 13th February, 1796, declared the preceding act nuil and void: Held, that the act de-
clarine the former act void was unconstitutional and void ; that when a law was in its naturea contract,
and absolute rights have vested under that contract, a repeal of that law could not divest those rights,
nor.annihilate or impair the title so acquired. Fletcher v. Peck, 6 Cranch, 87.

Distinction between the obligation of a contract and the remedy.  Farnsworth v. Vance, 2 Cold,, 108,
112, The obl gation of the contract being established, it cannot be abroguted or relaxed by State legis-
lation. Ib. 111, 117. The measure or degree in which the change is effected, can in no respect ivfluence
the conclusion. For whether the law affect the validity, the consuruction, the duration, the discharge, or
the evidence of the contract, it impairs its obligation, though it may 1ot do so to the same extent in all the
supposed cases. Any deviation from its terms, by postponing or accelerating the pericd of performance
which it prescribes, or imposing conditior's not expressed in the contract, or dispensing with the perform-
ance of those which area part of the contract, however minute, or apparently immaterial in their effect
upon it, impair its obligation.  Still more, a law whichmakes the contract w holly invalid, or extinguishes
or releases it, is a law impaiving it. 76, 111, 112, But the State is in the exercise ol its acknowledged
powers when it is regulating the remedy, and mode of proceeding in the courts upon a broken contract.
1b. 112, And the legislature may vary the nature and extent of remedies, g0 always some substantive
remedy be in fact Teft. Woodfin v. Hooper, 4 Humph,, 12, 21 Farnsworth v. Vance, 2 Cold., 108, 117
DeCordova v. City of Galveston, 4 Tex., 470. Thus a retroactive law which furnishes or regulates the
remedy, and does not impair the right, is valid. Brandon v. Green, 7 Humph,, 130; Wyune v. Wynne,
2 Swan, 405. A State may, st pleasure, regulate the modes of proceeding in its courts, in relation to
past contracts as well us future. It may, forinstance, shorten the period of time within which claims
shall be barred by the statute of limitations ; or exempt the necessary implements of agriculture, or the

’

tools of a mechanie, from execution. DeCordova v. City of Galveston, 4 Tex., 470
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And the legislature may, by a general law, create a new remedy for a previously existing right. Hope
v. Johnson, 2 Yerg., 123; Vanzrant v. Waddell, 2 Yerg., 260; Fisher v. Dobbs, 6 Yerg., 119. As, to de-
clare Ly law that adultery committed Lefore the passage of the act shall be a cause of divorce. Jonesv.
Jones, 2 Tenn., 2. Or to pass an act authorizing slaves who had received a devise of liberty to prosecute
suit for the same by a next friend, Fishee v. Dobbs, ut supra. Or to sue for the same in any Circuit
Court they should see proper. Hope v. Johnson, u¢ supra. Or an act giving new and additional remedies
to the creditors of certain specified banks, Vanzant v. Waddell, u supra.

But when the right and the remedy have become cemented together by the actual pendency of a suit,
the latter cannot be taken away by a retroactive law. Fisher v. Dobbs, ut supra. And in Tucker v.
Burns, 2 Swan, 35, it was held that the Legislature could not pass an act authorizing the revival of actions
of forcible entry and detainer in the name of the personal or real representative of the deceased party, and
providing for the application of the act to suits then pending. Such nnact was held retrospective and un-
constitutional. A subsequent legislative enactment explanatory of the meaning of a former act cannot re-
troact so as to affect the rights of parties. McManning v. Farvar, 46 Mo., 376.

4. Void enactments.—An act declaring a deed previously executed by a person of unsound mind, to
be legal and binding, is retrospective in its operation, and void. Routcong v. Wolf, 85 Mo., 174. See But-
ler v. Chariton County Court, 13 Mo., 112. So, ulso, is a joint resolution forbidding payment to the regis-
ter, for services rendered by him under a former act. State, ez rel, etc, v. Auditor, 33 Mo., 287. And
where the city of St. Louis built certain sewers under invalid ordinances, creating no liability on the part
of the property owners, a subsequent act of the legislature, authorizing the city to re-assess the sum re-
maining unpaid on the reul estate benefited by the improvement, was retrospective, and void. St. Louis
v. Clemens, 52 Mo., 133.

5. Laws not retrospective,—An act imposing a tax on lawyers. Simmons v. State, 12 Mo., 268 ; State
v. Lackland, 12 Mo., 278.  An act to validate the title to certain swamp lands sold by the County Court of
Barton county. Barton Co. v. Wulser, 47 Mo, 189. See Steines v. Franklin Co., 48 Mo., 167. An act
authorizing the issue of a venditioni exponas upon a levy theretofore duly made, with a clause for further
levy after exhausting the property levied on. Porter v. Mariner, 50 Mo., 564. And such law divests no
ivested right. Ibid. The third and fifteenth sections of the act of 1825, in relation to married women act-
ing in an administrative capacity. Frye v. Kimball, 16 Mo., 9; see W. 8., 75. 3 34.  An act directing a
county to appropriate part of its revenue, already collected, in a particulur way. State, ex 7el., etc., v. St.
Louis County Court, 34 Mo., 546. An act forbidding the commencement of suits against persons in mil-
itary service, etc., is not retrospective as to, nov in violation of, contracts entered into after the enactment
of such law.  Burns v. Crawford, 34 Mo., 350 ; see Donnell v. Stephensg, 35 Mo., 441 ; Edmonson v. Fer-
guson, 11 Mo., 344 ; Lindsey v. Burbridge, 11 Mo., 545.

6. Rules of evidence may be changed. and the legislature may prescribe what shall be the effect of doc-
umentary evidence in all future suits.  St. Louis v. Oeters, 36 Mo., 456; St. Louis v. Coons, 37 Mo., 44;
Hope Mut. Ins, Co. v. Flvnu, 38 Mo., 483. Tux deeds in evidence. Abbott v. Lindenbower, 42 Mo., 162.

7. The Constitution of the United States does not prohibit a State from enacting retrospective laws
of a civil nature, which take away a right of action, or divest rights invested in an individual, if these laws
do not impair the obligation of a contract, nor divest settled rights of property. State, to use, etc., v.
Gatzweiler, 49 Mo., 17. See Colder v. Bull, 3 Dallas, 586 ; Sutterlee v. Matthewson, 2 Peters (U. 8.), 418
Watson v. Mercer, 8 /d., 88. A rightto recover damages in an action of forcible entry and detainer, is
not such a vested right as is protected by the constitution of the United States. Drehman v. Stifel, 41
Mo., 184.

(d.)IMPAIRING THE OBLIGATION OF CONTRACTS.

1. In genergl,—Where a contract, when made, is valid by the laws of the State as then expounded
by the departments of the government and administered in 1ts courts of justice, its validity and obligation
cannot be impaired by any subsequent constitutional ordinance or act of the legislature, or decision of its
courts, altering the construction of the law. State v. Miller, 50 Mo., 129,

The clanse has, at various times, been brought before the courts for interpretation, and the meaning
thereof, us expounded by the courts in their opinions, can now be considered as definitely settled. Thus,
an act which changes the expressed intention of the parties to a contract, or such as results from their
stipulations, impairs its validity. It is immaterial, as to the extent or manner of the change, whether it
be ever so minute, or relates to its construction, its evidence, or the time or manner of its performance.
Every conceivable change of a contract impairs its validity, and renders it null and void.  This constitutional
provision extends to, and embraces both contracts executed and executory, and us well those entered into
by a State as those made by individuals. Bruce v. Schuyler, 4 Gil., 221.

A State can no more impair the obligation of its own contracts than it can impair the obligation of con-
tracts between individuals, Furman v. Nichol, 8 Cold., 432,452 ; McCallie v. Mayor and Alderman of Chat-
tanoogn, 3 Head, 317, 321. Nor can the State Legislature pass a law violating a compact with the United
States, or with another State. Lowry v. Francis, 2 Yerg., 534 ; Green v. Biddle, 8 Wheat., 1; Allen v. Mec-
Kean, 1Sumn,, 276.  See 2 Pars, Con., 509. But thelegislature has the power to change the direction of a
donation made by the State to a county, before it has been appropriated. Cage v. Hogg, 1 Humph , 48, 51.
A convention of a State has no more power to violate coutracts than the legislature. Union Bank v. The
State, 9 Yerg., 490, 495, )

See note (c.), sub-division 3, supra.

2. Where an indorsee’s rights are fixed, they cannot be changed or impaired by a subsequent act of
thie legislature. Schlatter v. Rector, 1 Mo., 286.

3, Lotteries.—Where the legislature authorizes a private individual, or a corporation, to raise money
by a lottery, the statute, creating such lottery, may be repealed, at any time, without violating the consti-
tution.  Freleigh v. State, 8 Mo., 606 ; Bass v. Mayor of Nashville, Meige, 421, But where wn act author-
ized the sule of a lottery privilege, tlie legislature cannot, after such sale, pass a law impaiving the obliga-
tion of the contract. State v. Hawthorn, 9 Mo, 889. See Stute v. Morrow 26 Mo. 131,

.
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4. Pubdlic office.— The incumbent of a mere legislative office has no vested right. Such an office is held
peither by grant nor contract, and is always subject to be controlled, modified or repealed by tl.e body cre-
ating it.  State, ez 7rel., v. Davis, 44 Mo., 129 ; Waldraveau v. Mayor and Aldermen of Memphis, 4 Cold.,
431 ; Butler v. Pennsylvania, 10 How., 402 ; Commonwealth v. Mann, 5 Watts & 8. Penn., 418 ; Barker v.
Pittsburg, 4 Barr. Penn., 49. A city may repeal an ordinance, and thus abolish an office held under such
ordinance. Primm v. Carondelet, 23 Mo., 22; The People v. The Auditor, 1 Scam., 537. Nor does any
vested right exist in the fees of a public officer, except as to those fees which are due for services rendered.
The legislature may, therefore, reduce the fees of public officers during their terms of office. Haynes v.
State, 3 Humph., 480. Where a person was elected to a professorship in the State University for a certain
period, “subject to law,” an act declaring the offices of professors, teachers, etc., vacant, did not impair
the obligation of a contract. Head v. Curators, ete., 47 Mo., 220. So, also, of the act abolishing the
office of public printer. Wilcox v. Rodman, 46 Mo., 322. See Siate, ez rel., etc., v. Pinger, 50 Mo., 486.

5. The stay law of March 7, 1861, in its application to executions issued upon judgments rendered pre-
vious to its passage, was unconstitutional. Srephens v. Andrews, 31 Mo., 205. See Baily v. Gentry, 1
Mo., 164; Brown v. Ward, 1 Mo., 209 ; Bumgarduer v. Circuit Court, 4 Mo., 50.

6. Licenses.—Certain acts changing the law under which a grocer’s license was taken out, held not to
affect the validity of an unexpired license. State v. Andrews, 28 Mo., 14 ; State v. Andrews, 26 Mo, 171.
A town ordinance, curtailing or regulating for the purposes of police and public order, the hours within
witich licensed tipplers shall do their business, does not impair the obligation of the contract embodied in
the license of those tipplers who were licensed before the passage of the same. Smith v. Mayor & Alder-
men of Knoxville, 3 Head, 245.

7. Corporations,—Section 12 of the railroad law, relating to the claims of laborers is constitutional in
its application to railroad companies previously created. (Acts of 1853, 128 ; W. 8., 302, § 10.) Peters
v. . M. R. R, 23 Mo., 107; Grannahan v. Hann. & St. Jo. R. R. Co., 30 Mo., 546.  Also the act requiring
companies to fence their ronds. Gorman v. Pacific R. R. Co., 26 Mo., 441; Trice v. Hann. & St. Jo. R. R.
Co., 49 Mo., 438. An act which subjects private corporations, previously chartered, to regulations which
the State may prescribe for the good government of the community, is constitutional.  Siate v. Matthews,
44 Mo., 523. So, also, is an act removing from the management of corporations of a public nature, those
who refuse to take an-oath of loyulty to the government. State v. Adams, 44 Mo.. 570. No contract or
private rights are involved in the creation of a public corporation, such us a Board of Commissioners for
Common Schools. The franchise of such corporations may be modified or abrogated at thie pleasure of the
legislature. Governor v. McEwen, 3 Humph., 241, 288-9, As to eleemosynary corporations. State, ez
rel., Pittman v. Adams, 44 Mo., 570. )

S, Taxzing corporations,—The Legislature has full power and control over the subject of twxation, and
this power will never be considered surrendered unless itis done expressly or by necessary implication in the
charter itself. St. Louis v. Manufacturer’s Savings Bank, 49 Mo., 574 ; St. Louis v. Boatmen’s Ins. & Trust
Co., 47 Mo., 150. The charter of the Manufacturers’ Savings Bunk of St. Louis declared that one per cent.
of the net profits of the bank should be paid to the State, but contained no negative or restrictive words
indicating any intention of the State to surrender the power of increasing the rate if it saw proper to do
so. Held, that the clause of the charter referred to wus a contract between the company and the State,
but that an ordinance of the city of St. Louis imposing a license in addition to the above one per cent.
was 1ot unconstitutional as impairing its obligation. St. Louis v. Manufacturers’ Savings Bunk, 49 Mo.,
574.

The charter of the Union Bank of Tennessee, provided that in consideration of the privileges granted
by this charter, the bank agrees to pay the State annually, the one-half of one per cent. on the amount of
capital stock paid in by the stock-holders, other than the State. Held, that this was in lieu of the taxes
the bank would otherwise be compelled to pay the State, and a law imposing an additional tax upon the
capital stock of the bank was in violation of the charter of the bank, and uncounstitutioual. Union Bank
v. The State, 9 Yerg., 490, 500.

9. Insolvent laws.—A discharge under the insolvent laws of one State will not discharge the insolveut
from a contract made with a citizen of another State. Fareira v. Keevil, 18 Mo., 186.

10. For additional cases under this section, see ¢ Wis.,, 559; 3 Wis,, 287; 15 Wis., 20; 16 Wis.,
9296 ; 11 Wis., 553 ; 17 Wis., 556, 573, 577; 11 Wis., 432, 442; 13 Wis,, 245; 19 Wis., 469; 12 Wis,,
67; 21 Wis., 491, 501; 22 Wis 660.

§ 16, That imprisonment for debt shall not be allowed, except for
the non-payment of tines and penalties imposed for violation of law.

[Same as Constitution of 1865, Art. I, 3 29.]

(a.) Contempt.—A party cannot be imprisoned for contempt for disobeying an order for the payment
of alimony. Coughlin v. Ehlert. 39 Mo., 285. See 14 Wis.,, 226; 12 Wis., 52; 10 Wis,, 495; 4 Wix,, 522,

§ 17. Right to bear arms.] That the right of no citizen to keep and bear
arms in defense of his home, perdon and property, or in aid of the civil power,
when thereto legally summoned, shall be called in question 5 but nothing herein
contained is intended to justifv the practice of wearing concealed weapons.

[ Moditication of former provisions.  Constitution of 1820, Art. XIII, 4 3; 1865, Avt. 1,2 7.]

2 18, Officers to attend to their duty.] That no person elected or
appointed to any office or employment of trust or profit-under the laws of this
State, or any ordinance of any municipality in this State, shall hold such office
without personally devoting his time to the performance of the duties to the
same belonging.

[This is a new section.]

2—DMo. ConsT.



Constitution. (18] Art. 1L, §3 19—21

§ 19. Collectors and receivers, inceligibility to office.] That no
person who is now. or may hereafter become a collector or receiver of publie
money. or assistant or deputy of such collector or receiver, shall be eligille
to any oftice of trust or profit in the State of Missouri under the laws there-
of, or of any municipality therein, until he shall have accounted for and paid over
all the public meney for which he may be accountable. ’

[ Shall be eligible to either house of the General Assembly.”  Constitution of 1865, Art. IV, 3 12]

§ 20. Private property for private use; public use a judicial
question.] That no private property can be taken for private use with or
without compensation, unless by the consent of the owner, except for private
ways of necessity, and except for drains and ditches across the lands of others
for agricultural and sanitary purposes in such manner as may be prescribed by
law ; and that whenever an attempt is made to take private property for a use
alleged to be public, the question whether the contemplated nse be really public,
shall be a judicial question, and as such judicially determined, without regard to
any legislative assertion that the use is public.

[This is a new section.]

Q (@.) Public use.—Whether a use is public has been held to be a judicial question, in the absence of any
constitutional provision. County Court of St. Louis County v. Griswold, 58 Mo., 175.  When it is pluinly
perceived that there is an attempt to evade the law and procure the condemnation of property for a private

use, or to accomplish an end which is not public in its character, then the courts will unhesitatingly declare
the act void. If the questibn were doubtful, testimony would be heard to determine the fact. Ibid.

(b.) Private use.—A city ordinance imposing a license tax on wagons of outside residents engaged in
hauling in and out of the city, is void, the use being private. St. Charles v. Nolle, 51 Mo, 122, And
the legislature cannot authorize a _municipal corporation to tax, for its own locul ‘purposes, lands lying
outside of the corporate limits. Welis v. City of Weston, 22 Mo., 584. But a coutity may be required to
apply a part of its funds to the payment of a portion of the police expenses of a city, situated within its
limits, the police commissioners being an agency of the State. State, ex 7¢l, etc., v. St. Louis County
Court, 34 Mo., 546.

Sece 3 21, note (b), infra. .

§ 21. Eminent domain—Compensation.] That private property
shall not be taken or damaged for public use without just compensation.  Such
compensation shall be ascertained by a jury or beard of commissioners, of not
less than three freeholders, in such manner as may be prescribed by law ; and
until the same shall be paid to the owner, or into court for the owner, the prop-
erty shall not be disturbed or the proprietary rights of the owner therein divested.
The fee of land taken for railroad tracks without consent of the owner thercof,
shall remain in such owner subject to the use for which it is taken.

[New, except the first sentence.  The words *“or damaged” are not in the Constitutions of 1820 and
1865. See Art. XIIL 2 7, and Art. I, 16, respectively. ]

(a.) In general.—The State, by virtue of its emincent domain, has the right to take private property for
public use.  Newby v. Platte County, 25 Mo., 258; Johnson v. Joliet and Chicago R. R. Co., 23 Iil., 202.
But not without compensation, Provolt v. Chieago, R. I. & Pac. R. R. Co., 57 Mo., 256 ; City of Chicago
v. Larned, 84 111, 203.  And there must be a proper remedy afforded for obtaming compensation.  Wal-
ther v. Warner, 25 Mo., 277; 8 Wis.,, 361, 603, 714; 12 Wis,, 213; 20 Wis,, 155; 22 Wis,, 288, The
compensation cannot be arbitrarily fixed by the legislature.  County Court of St. Louis County v. Gris-
wold, 38 Mo, 175, And it must be paid before taking the property. 12 Mo., 328; 26 Iil, 437; 45 II1,
86; 51 Iil, 68, The power to take private property for public use, without the owner’s consent, is in de-
rogation of the rights of the citizen, and can only be justiticd on the ground of absolute necessity. Leslie
v. St. Louis, 47 Mo., 474.  Where in consequence of the neglicent manner of constructing a sewer a pri-
vate lot is flooded with water, the city will be liable for the resulting damage. Such 2 work is not a mat-
ter of supreme necessity involving the safety of the people.  Hence the muxim salus populi suprema lez
can have no application. The righit to the use of the strect is a property interest, and the lot holder is as
much entitled to protection in it 13 in the lot itself. (Overruling St. Louis v. Gurno, 12 Mo., 414); Thurs-
ton v. St. Jozeph, 51 Mo., 510. See Rose v. St. Charlez, 49 Mo., 509.

(5) Public use.—A purk for the inhabitants of acounty is a public use. County Court of St. Louis
County v. Griswold, 58 Mo., 175.  And land may be taken for depots, engine-houses, ete. H. & St. J. R.
R. Co. v. Muder, 49 Mo., 165 ; or for a railvoad, Walther v. Warner, 25 Mo., 277 ; Dickey v. Teunison, 27
Mo., 373 ; or for a public school, Township Board, etc., v. Hackman, 48 Mo., 243.  Private property may
be taken for the erection of grist mills. Harding v. Goodlett, 3 Yerg., 41. But not for the erection of a
“grist mill, saw mill and paper mill.”  These latterave not works of a public character. 1b. Norfor the
establishment of a private way for the benefit of another person.  Clack v. White, 2 Swan, 540. Nouv for
the benefit of a company chartered with the privilege of “loading or unloading freight, goods, cotton,
ete., on or from steamboats or other water craft that may touch at the port of Memphis.” Memphis
Freight Co. v. Mayor aud Aldermen of Memphis, 4 Cold,, 419.  “An act to establish a neighiborhood road



Constitution. [19] Art. II, § 21, 22

in Washington county,” held void. (Acts of 1853, p. 467.) Dickey v. Tennison, 27 Mo., 873. A right of
way is ouly an easement, and not an intervest in land, and a law providing for the opening of a private road
across another’s land, upon just compensation being made, is constitutional.  Snyder v. Warford, 11
Mo., 513. .

See 3 20, note (.) supra.

(e.) Miscellansous.—The act of March 3, 1831, to increase the salavies of the judges in St. Louis County,
is not uncounstitutional.  Hamilton v. St. Louis County Court, 15 Mo., 3. It seems that there 1s no con-
stitut’onal obstacle in the way of compelling a property owner to pay the costs of a condemnation in which
he gets nothing beyond the benefits derived from the improvement, in a case where he has undertaken
and still intends, to dedicate, yet refuses to sign a relinquizhment by which he could avoid the proceed-
ings. Rogers v. City of St. Charles, 54 Mo., 229.

(d.) Lands covered with water may not be taken without making compensation. 4 Wis,, 486.

(e.) All grants mais by the State whether to the canal trustees 'or others, althongh irrevocable, arve
subject to the right of eminent domain, unless that right is expressly relinquished. Trusteesv. . & R. L
R. R. Co., 14 Ill,, 314. A franchize granted by the Legislature, as the exclusive right to ercet and muin-
tain a toll-bridge within certain limits, is such an exclusive privilege as must yield to the public advantage,
and mauy be taken for the public use upon reasonuble compensation being paid therefor. Red River Bridge
Co. v. Mayor and Aldermen of Clarksville, 1 Sneed, 176. See Art. XII, 3 4.

(7.) Public streets.—Where a ruilroad track is laid on a publi¢ street, the adjacent lot owners nre en-
titled to compensation, 14 Wis,, 609. So also, where a plank road is constructed on a county roud.
Williams v. N. B. P. R. Co,, 21 Mo., 580.

(g9.) Benefits assessed against owner, St. L. & St. Jo. R. R. Co. v. Richardson, 45 Mo, 466 ; 25 )IOA,(
258, 535; 58 Mo., 491 ; 57 Mo., 599.

(%.) The right to condemn is not exhausted by an apparent completion of the road, if an increase of
business requives other appendages. C., B. & Q. R. R. Co. v. Wilson, 17 11, 123.

(2.) Jury.—A statute authorizing the appointment of a jury of five disinterested land owners, is conzti-
tutional. L. & F. Plank Road Co. v. Picket, 25 Mo., 535. The finding of the commissions ix not conclu-
sive upon the Circuit Court. Huannibal Bridge v. Schaubacker, 49 Mo., 555.] A veport of a jury may be
rejected, where one of them is secretly interested in the case. R. L ete. R. R. Co. v, Lyneh, 23 Il 645.
The verdict of a jury, on a writ of ad guod damnum, may be objected to by any person who may consider
himself injured by the building ol the proposed dam. Grace v. Zumwult, 4 Mo, 567. See Art. XII, 7 4.

§ 22. Criminal prosecutions, rights of accused.] In criminal
prosceutions the accused shall have rthe right to appear and defend, in person and
by counsel ; to demand the nature and cause of the accusation; to meet the
witnesses against him face to face; to have process to compel the attendance of
witnesses in his behalfy and a speedy, public trial by an impartial jury of the
county.

[Sume, in effect, as former provisions. Constitution of 1820, Art. XIII, 3 95 1865, Art. 1, 3 18.]

(a.) “To meet the witnesses face to faca.”-—It is not a violation of this provision to admit in evidence
against the accused a deposition taken before the committing magistrate in the presence of the accused,
the deponent being dead at the time of trial.  State v. Harman, 27 Mo, 120; Swte v. McO'Blenis, 24 Mo.,
402, But the deposition is not admissible upon proof that the witness is bevond the jurisdiction of the
court, unless his ubsence is procured by the defendant. State v. Houser, 26 Mo., 431.

This provision does not prolubit the admission of dying declarations.  Anthony v. The State, Meigs R
265, 277. Norproof of the testimony of a deceased witness, which was given before the committing mavis-
trate.  Johunston v. The State, 2 Yerg., 58; Kendrick v. The State, 10 Humph., 479; overruling The
State v. Atking, 1 Tenn.; 229, and citing Commonwealth v. Richards, 18 Pick., 437. And see Bostick v.
The State, 3 Humph, 544, And so upon an appeai from the judement of the police justice of an incorpo-
rated town, the testimony of witnesses, reduced to writing by the police justice muy be read as evidence
aguinst the defendant without violating this provision. Trigally v. Mayor and Aldermen of Memplis, 6
Cold., 382, 391,

(b.) Right to appear and defend, etc.—A defendant on a trial for felony must be present thronghout the
trial.  State v. Schoenwald, 31 Mo., 147; State v. Ott, 49 Mo., 327. IIe must be present at the rendition
of the verdict. State v. Buckner, 25 Mo., 167 ; State v. Ott, supra ; State v. Braumschweig, 36 Mo., 597,
And his preseuce must be affirmatively shown on the record  State v. Cross, 27 Mo., 332.

According to the principles of the common law, in all capital cazes the verdiet must be received in open
court, and in the presence of the prisoncer.  The rule does not apply in cazes of inferior mizdemeanors.
Holliday v. People. 4 Gil.,, 111.  The same rule applies in cases of treason and felony. Clark v. State, 4
Humph., 254, Where the prisoner was absent by his own procurement, being at large by consent of the
Court, or by escaping while the jury were out cousidering their verdiet, or being out of the court room
wiien the jury returned to have a question of the charge of the Court re-stated to them, ineach of these
cases the judgment against the prisoner was held void. 4 Humph., 254 2 Sneed, 550; 6 Cold, 11. If,
however, on writ of ervor, the record shows the arraignment of the prisoner, his personal presence is also
thereby shown, for his arraignment involves his personal appearance. Where the prisoner’s presence in
court can by fair intendment, be collected from the record, that is sufficient. Schirmer v. The People,
33 111, 276. See State v. Schoenwald, 31 Mo, 147.

(e.) To have process, etc.—The defendant has a right to have his witnesses personally present at the
trial, even thougl the attorney general is willing to admit the facts he expects to prove by them. Good-
man v. The Stuate, Meigs R., 195.

(d.) In general.—See 17 Wis,, 26; 16 Wis., 398; 12 Wis,, 537; 9 Wis, 274; 2 Chandler’s Rep., 172,




Constitution. [20] Art. I, §§ 23, 24

§ 23. Self-crimination—Twice in jeopardy.] That no person shall
be compelled to testify against himself in a criminal cause, nor shall any person
after being once acquitted by a jury, be again, for the same offense put in
jeopardy of life or liverty ; but if the jury to which the question of his guilt or
innocence is submitted, tail to render a verdict, the court before which the trial
is had, may, in its discretion, discharge the jury and commit or bail the prizoner
for trial at the next term of court, or if the state of business will permit, at the
same term ; and it judgment be arrested after a verdict of guilty on a defective
indictiuent, or if judgment on a verdict of guilty be reversed for error in law,
nothing herein contained shall prevent a new trial of the prizoner on a proper
indictment, or according to correct principles of law.

[The clause *“ and if judgment be arrested,” etc.,is new. Also, the words “or il the state of business
will permit, at the same term.” Constitution of 1820, Art. XIII, 33 9, 10; 1865, Art. I, 3218, 19.]

(a.) Twice 1N JEOPARDY.

1. In general.—In criminal prosecutions, where a conviction would subject the defendant to capital
punishment, or would render him liable to be restrained from his personal liberty, an acquittal by a jury
is a bar to any subsequent trial for the same offense. State v. Spear, 6 Mo., 644 ; State v. Carroll, 7 Mo.,
286 ; State v. Heatlerly, 4 Mo., 478; State v. Palmer, 30 Mo., 385; State v. Baker, 19 Mo., 683. This
provision has reference only to the trial and verdict; and no person can claim its protection, unless he
has once been tried by a lawful jury, upon a good indictmeut, and been acquitted or convicted. Moseley v.
State, 83 Tex., 671; Taylor v. State, 85 Tex., 97. Where an indiciment under scction 4, of the act to
prevent illegal banking, describes the offense in the words of the act, a general conviction or acquittal is
a bar to a subsequent indictment for a similar offense, during the period covered by the terms and intend-
ments of thie former indictment. State v. Presbury, 13 Mo., 342.

2. As to the jurisdiction.—It is not a bar to an indictment for riot, that the defendant was con-
victed of the sume offense before a justice of the peace, riots being expressly excepted by the statute from
the jurisdiction of justices of the peace. (W.S., 852, 3 2.) Siate v. Payne, 4 Mo, 376. A conviction
under an ordinance of a municipal corporation is a bar to a subsequent prosecution for the same offense,
iu cases where the municipality has jurisdiction, State v. Cowan, 29 Mo, 330; State v, Simonds, 8
Mo., 414.

3. Offenses of different degrees.—Where a person is tried for murder in the first degree, and is con-
victed of murder in the second degree, if a new trial is granted at his instance, he cannot be again tried
for murder in the first degree. State v. Ross, 29 Mo., 32. See State v. Ball, 27 Mo., 324, Where a per-
son is indicted tor robberyin the first degree, a conviction for robbery in the sccond degree is an acquit-
tal of the Ligher offense ; aud the prisoner cannot be re-tried under the same indictment—the verdict be-
ing set aside without his consent—and convicted of grand larceny. State v. Pitts, 57 Mo, 855 State v.
Branuon, 55 Mo., 63.  An acquittal on an indictment for a felonious assault will not bar a prosecution be-
fore a justice for a simple assault and battery. State v. Wightman, 26 Mo., 515.

4. A dismissal at defendant’s costs, etc., equivalent to a conviction. State v. Buchanan County Court,
41 Mo., 254.

5. A nolle prosequi cannot be pleaded in bar of a subsequent prosecution where it is entered before
the prisoner is put upon Lis trial. ~Ez parte Donaldson, 44 Mo., 149. But where, in a case punishable by
imprisonment, a trial was had on a valid indictment, the argument of counsel heard aud the jury discharged,
after which a nolle prosequi was entered: Held, that the prisoner could not be again tried for the same
offense. State v. Conner, 5 Cold., 310, 318.

6. Identity.—'l‘o sustain a plea of former conviction, the burden of showing that the offense charged is
the same of which he was formerly convicted, is upon the defendant. State v. Small, 31 Mo., 197. Parol
evidence is admissible. State v. Thornton, 37 Mo., 360.

7. Conviction in another State.—While it is true that a person shall not be subject for the same
offense to be twice put in jeopardy, yet a conviction and punishment in another State for a crime
against our own laws, cannot, in any legal sense, constitute that jeopardy. Phillips v. The People, 55
111, 429.

8. Conviction procured by fraud.—Where a party procures himself to be arrested and fined in a small
amount for an assault and battery, his conviction cannot be pleaded in bar to a subsequent prosecution
for the same offense. State v, Cole, 48 Mo., 70.

9. Discharge of jury.—The court has the undoubted authority, in its diseretion, to discharge a jury
when satisfied thatthey would be unable to agree upon a verdiet, and without procuring the consent of
the prisoner. State v. Matrassey, 47 Mo., 205. And the accused may be again put on trial at the same
term. State v. Scott, 45 Mo., 302. Sce Exz parte Ruthven, 17 Mo., 541.

§ 24. Bail.] That all persons shall be bailable by sufficient sureties, except

for capital offenses when the proof is evident or the presumption great.

[Sawe as Constitutions of 1820 and 1865, Art. XIII, § 11, and Art. I, § 20.]

(a.) Murder, except in the first degree, is a bailable offense. Shore v. State, 6 Mo., 640.

(b.) Presumptions,—Where two successive juries have fuiled to agree in their verdict on an indictment
that fact is a circumstance strongly going to show that, as to the prisoner’s guilt, the proof was not ‘“‘evi-
dent,” nor the * presumtion great,” and when coupled with other circumstances, such as that the accused
had voluntarily surrendered himself, and had refused to avail himself of an opportunity to escape, will au-
thorize Lis admittance to bail. Alexander, Petition for Habeas Corpus, 59 Mo., 598. And on petition for
habeas corpus, presented to the Supreme Court, that tribunal Lias authority to issue such order. Ibid.



Constitution. [21] Art. 1L, §§ 25—28

§ 25. Excessive bail—Punishments.] That excessive bail shall not
be required, nor excessive fines be imposed, nor cruel and unusual punishment

inflicted.
[Same as Constitutions of 1820 and 1865, Art. XIII, 3 12, and Art. I, § 21.]

§ 26. Habeas corpus.] That the privilege of the writ of abeas corpus

shall never be suspended.
[The Constitutions of 1820 and 1865 had the following additional clause: *‘ Unless when, in cases of re-
bellion or invasion, the public safety may require it.” Art. XIII, § 11, and Art. I, § 22.]

§ 27. Subordination and quartering of military.] That the mili-
tary shall always be in strict subordination to the civil power; that no soldier
shall, in time of peace, be quartered in any house, without the consent of the

owner, nor in time of war, except in the manner prescribed by law.

[Same as Constitutions of 1820 and 1865, Art. XIII, § 22, and Art. I, ¢ 82.]

§ 28. Trial by jury—Grand jury.] The right of trial by jury, as
heretofore enjoyed, shall remain inviolate ; but a jury for the trial of criminal
or civil cases, in courts not of record, may consist of less than twelve men, as
may be prescribed by law. Hereafter a grand jury shall consist of twelve men,
any nine of whom concurring may find an indictment or a true bill.

[New, except the first clause. Constitution of 1820, Art. XIII, ¢ 8; 1865, Art. I, § 17.]

(a.) In courts of record, juries must consist of twelve men. Foster v. Kirby, 31 Mo.. 496; Vaughn v,
Scade, 30 Mo., 496 ; Henuing v. H. & St. J. R. R, Co., 356 Mo,, 4u8; 2 Wis,, 22; 8 Wis,, 219; 1 Wis,,
401; 9 Wis, 19.

(8.) Assesging damges_—-The appointment of a jury of five persons to assess damages in proceed-
ings to condemn land, is constitutional. L. & F. P. R. Co. v. Pickett, 25 Mo., 535. Trial by jury is only
required on issues of fact in civil and criminal cases in courts of justice, and cannot be extended so as to
embrace the case of an assessment of damages or the valuation of property made out of court though done
by its order. Ross & Pryor v. Irving, 14 III,, 171, The constitutional right of a party to have a trial by
juryis not atall impaired in denying him the right tohave a jury to assess the damages in case of a default,
and conferring that power upon the court. Hopkins v. Ladd, 85 111, 178.  The Constitution does not give
the right of trial by jury to a security for costs who executes a bond therefor in conformity to the cost
act. Whitehurst v. Coleen, 53 Ill., 247.

(c.) References.—The statute (W. 8., 1041, ¢ 18), authotizing a reference against the objections of
one party is not unconstitutional as depriving the objecting party of the right to trial by jury. Edward-
gon v. Garnhart, 36 Mo., 81; Shepard v. Bank of Missouri, 15 Mo., 143. See 2 Wis,, 2i0; 17 Wis,, 189,

(d.) Waiver.—When both parties are pre=ent, and submit the case to the court on the evidence, neither
party demanding a jury, it may be presumed that the right of trial by jury was waived. Williams v. Car.
penter, 42 Mo., 327. The statutory provision authorizing the court to try izsues of faer, where neither
party requires a jury, applies only to cases in which both parties nppear in court. Sutton v. Clark, 9 Mo.,
559 ; Swearingen v. Knox, 10 Mo,, 81; Benton v. Lindell, /d., 557.

(e.) Miscellaneous,—In a proceeding under the statute to contest a will the court is bound, on motion of
counsel, to frame an issue for the juryv. Tingley v. Cowgill, 48 Mo, 201.  Where the plaintiff seeks other
relief than the recovery of money only, or of specific real or personal property, the case must be tried by
the court. Bray v. Thatcher. 28 Mo., 129. As where it is sought to annul a deed on the ground of duresé,
Ibid. Or to reform a deed, the facts being undisputed. Gray v. Hornbeck, 31 Mo., 400. Or where the
action is brought to establizh a partnership and to ascertain the amount of funds held by defendant in
trust for the firm of which he was a member. Hunter v. Whitehead, 42 Mo., 524. Also, in proceeding
against a constable for not returning an execution. Hart v. Robinette, 5 Mo., 11; Hart v. Spence,
Id., 17.

Nor has it been deemed violative of this provizion to hear and determine without a jury summary pro-
ceedings by motion against officers, sureties, ete., and such as pertain to the inherent powers of courts of
justice. See Fields v. State, Mart. & Yerg., 168,178 Sevier v. Justices of Washington, Peck, 339, 342-3;
Tipton v. Harris, Peck, 414, 420. Nor cases of equitable or ecclesiastical cognizance. Kirkpatrick v.
State, Meigs. 124, 126, Such as filiation cases.  Goddard v. The State, 2 Yerg,, 96; Meigs, 124 ; Stanley
v. State, 1 Thompson’s Cases, 57, 59. See Bunk of Missouri v. Anderson, 1 Mo., 244; Craig v. Buncroft,
1d., 656.

An act creating a special court for the determination. upon principles of equity, of suits commenced by
a certain bank against its ofticers, and other defaulters to the institution, violates the right of trial by
jury. is not the * law of the land,” is a partial law, and retrogpective in its operation. Bank of the State
v. Cooper, Special Court at Nashville, 2 Yerg, 599 Green and Peck, Supreme Court Judges, and Kennedy,
Circuit Judge. Contra, Bank of Columha v. O’Kely, 4 Wheat., 240.

(/) Criminal cases,—In corirts of common law jurisdiction, the defendant in criminal cases has a richt
to a jury of twelve men. Statev. Van Matre 49 Mo., 268. There may be a less number in justices’ COuMS,
Vaughn v. Seade, 30 Mo., 600. I trial tor felony the accused eannot waive his constitutional right to be
tried oy a jury of twelve men ; and a verdict rendered by a less number, though with the consent of the
accused, is a nullity. State v. Mansfield, 41 Mo., 470.  He cannot consent to be tried by the court with-
out a jury. Neales v. State, 10 Mo., 498.  But it is otherwise in misdemeanors. State v. Hall, 15 Mo,
606 ; State v. Mooidy. 24 Mo., 560; 9 Humph, 42 And the statnte does not require an express waiver to
be entered on the minutes. State v. Larger. 45 Mo, 510.  An act which requires that a jury fee shall be
taxed as part of the costs of every judgment rendered aguainst a defendant in a criminal prosecution, is
constitutional. State v. Wright, 18 Mo., 243.



Constitution. [22] Arts. IL III, §§ 2932

(7.) In Suprame Court,—The provision declaring the right of trial by jury inviolate, is manifestly appli-
c:ible to eriminal proceedings proper, and cannot be undersgtood to require the Supreme Court on habeas
corpus ov quowirranto, ov certiorari, to summon juries. State v. Vail, 53 Mo., 97.

§ 29. Right of petition.] Tnuat the people have the right peaceably to
assemble for their common good, and to apply to those invested with the powers
of government for redress ot grievances by petition or remonstrance.

[Same as Constitutions of 1820 and 1865, Avt. XIII, 3 3, and Art. I, 3 8.]

§ 30. Due process of law.] Tuat no person shall be deprived of life,
liberty or property without due process of law.

[* But by the judgment of his peers or the law of the land,” instead of ¢ without due process of law.”
Conztitntion of 1820, Avt. XIII, 3 95 1865, Avt. I, 3 18.]

(2.) Due process.—The statute authorizing a judge of the Supreme or Cirenit Court to ixsue his warrant
to the sherill; commanding him to seize the books, ete., belonging to an office, detained by a former in-
cumbent, and deliver them to the proper officer, is not unconstitutional. (W. 8, 1136, 3 5.) Flentge v.
Priest, 53 Mo., 540. Orvdinances authorizing summary proceedings for the assessment of damages without
judicial ascertainment, are unconstitutional.  Poppen v. Holmes, 44 Iil., 360 ; Bullock v. Geomble, 45 IIl,,
218, Sce Art III, note (a).

(5.) The term “‘law of the lani” means a general public law, equally hinding upon every member of
tiie community,  Vanzant v. Waddell, 2 Yerg.,, 260, 270; Wally v. Kennely, 2 Yere., 554, 555 ; State
Bank v. Cooper, Ib. 5399 5 Jones v. Perry, 10 Yerg., 59, T1. It is another expression for * due process of
law.”  Reynolds v. Baker, 6 Cold., 221, 228 ; Suate v. Staten, 6 Cold., 234, 244. See 2 Inst., 50, Whether
a statute is the *“law of the land” within the meaning of thiz provision always depends upou two propo-
gitions.  1st, That the Legislature had the constitutional power to pass it; 2d, That it is a general and
public law equally binding upon every member of the community.  Sheppard v. Johuson, 2 Humph, 285,
296.  An act divecting that the real estate of certain minors therein named be sold, and the proceeds
theresf be apolied to the payment of tireir ancestor’s debts, is not a “law of the land.”  Jones v, Perry, 10
Yerg., 59, 71.

A provision in a bank charter making it a felony in the officers, agents or servants of the’corporation to
embezzle or appropriate without anthority the funds of the corporition, or to make false entries with a
view to defraud the corporation, is a partial law and not the “law of the land.” Budd v. The Suite, 3
Humph., 483, 490. Otherwize if the law had been made applicable to all banks., ZIh. 492,

An act authorizing a special court for the trial of suits commenced by a particular bank against its
officers and servants and other defanlters to the said bank, is partial, and not “ the law of the land.”
State Bank v. Cooper, Special Court at Nushville, 2 Yerg., 599. A provision in a town charter fixing upon
the shetiff of the county a special penaliy for failure to hold the regular municipal elections of such town,
i~ not the *“law of the land.”  Mavor and Aldermen of Alexandria v. Dearmon, 2 Sneed, 104, 120. But a
charter of incorporation conferving upon a particular individual or company, privileges which are denied to
citizens in general, is not repugnant, to this provision. Hazen v. Union Bank, 1 Suced, 115.

Nor are the ordinances of incorporated towns preseribing pecuniary penalties, and the courts wherein,
and the mode of procedure whereby the same are enforced, although such ordinances are not applicable
to the rural districts of the State. Trigally v. Mayor and Aldermen of Memphis, 6 Cold., 382, 387, 389,
Tue Legislature may by a general law exclude corporations from the purchase of public lunds. State v.
Nashville University. 4 Humph,, 157, 165.

§ 31. Slavery prohibited.] That there cannot be in this State either
glavery or involuntary servitude, except as a punishment for erime, whereof the
party shall have been duly convicted.

_[Same as Constitution of 18635, Art. I, § 2.]

§ 32. Rights reserved.] Tie enumeration in this Constitution of certain
rights shall not be construed to deny, impair, or discharge others retained by the
people.

[This is a new section.]

ARTICLE III.—THE DistRIBUTION OF POWERS.

Three Departments.] The powers of government shall be divided into
three distinet departments—the legislative, excentive and judicial, each of which
shall be confided to a separate magistracy ; and no person, or collection of per-
sons, charged with the exercise of powers properly belonging to one of those de-
partments, shall exercise any power properly belonging to either of the others,
except in the instances in this Constitution expressly directed or permitted.

[Same substantially as Constitutions of 1820 and 1865, Art. II, and Art. IIL.]

(a) Legislative judgmant.—An act of the legislature which amounts to a legislative judgment is un-
constitutional. State v. Adams, 44 Mo., 570 51 IIl,, 286; 48 111, 331 ; 44 111, 142; 5 Gil.,405. Anact
ousting the board of curators of St. Charles College, assumed, without judicial findings, that the curators
had forfeired theiv positions, ete. Said act was in the nature of a bill of attainder. Jbid. An actdeclar-
ing a forfeiture, if outside of legislative authority, cannot be strengthened by reciting facts that might ju-
dicially work a forfeiture, unless thoze ficts have been pussed upon judicially.  Ibid. ~ An act appointing a
trustee, th: trust being already created, iz not a judicial act, nor does it divest property without due pro-
cess of law. (\cts 13634, p. 5385.) H ndman v. Piper; 50 Mo., 292,
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An act of the legizlature, authorizing a judgment rendered in fuvor of a person since deceased, to be re-
vived in the name of a third party, is an invasion of the judicial power, and unconstitutional.  Fate v. Bell,
4 Yere., 202, So is an act reviving a suit in which the plaintiff had died, in the name of a third person,
without his taking out letters of administration upon the deceased person’s estate. Officer v. Young, 5
Yerg., 820. So also i< an act directing what coristruction shall be placed on certain existing statutes.
Governor v. Porter, 5 Humph., 165. And so is an act directing a nolle prosequi to he entered in certain
State cases. State v. Fleming, 7 Humph., 152. And so is an act directing the courts to strike a certain
class of suits from their dockets. Fisher v. Dabbs, 6 Yerg., 119, 132, 138. Unless in case of a suit
brought to recover some fund belonging to the State, as a portion of the school fund. Governor v. Mec-
Ewen, 5 Humph,, 241, 289.

Authority given by the legislature to certain commissioners to ascertain and determine the amount of
a particular indebtedness, is not an exercise of judicial power by that body. . Shaw v. Dennis, 5 Gil., 4035.
Tiie ascertainment of indebtedness between two parties, and the direction of the application of the propertyof
one to the payment of the other, isa judicial act, and eannot be constitutionally performed by the legistature.
Lane v. Dorman, 3 Scam., 238.  The legislature has no power toinquire into, ascertain, or determine whetlier
a widow is entitled to dower in a tract of land, Edwards v. Pope, 8 Scam., 465 ; or to authorize an ad-
ministrator to sell lands for the payment of debts, without any judicial inquiry as to thie existehce of debts.
Rozier v. Fagan, 46 I, 404. '

A man’s property cannot be seized except fora violation of law : and whether he has been guiliy of such
violation, ean ouly be determined by a court of competent jurisdiction. Duarst v. The People, 51 I11, 286.
When Congress, in 1863 and 1866, undertook to determine that no injury to person or property, commit-
ted prior to that time, gave to the injured party a vested right of action, if committed under a military
order, it assumed a judicial function which it is not authorized to perform. Johnson v. Jones, 44 11, 142.
The constitutionality of each special act of the legislature must depend upon it= particular phiraseology and
provisions. I it be munifest that the legislature has exercised but a remedial power in enabling parties to
do with their own property what they had not the power before to do, and has not adjudicated that they
ghouid do what they are unwilling to do, the act would be within legislative competency. Edwards v, Pope,
3 Scam., 465.

) Delegation of authority,—The legislature cannot propose a law and submit it to the people to pass
or reject it by a general vote. The school law (G. S. ch. 47) is not linble to this objection. Suate, ex rel.
Dome v. Wilcox, 45 Mo., 458. In a general law affecting private rights, which takes effect by its terms,
a clausze authorizing the County Courts to suspend it at pleasure in their several counties, is unconstitu-
tional:  (Act concerning roads, March 3, 1851.) State v. Field, 17 Mo., 529. The fuct that the repre-
sentatives of a county sanctioned a local act, cannot affect its constitutionality.  Hamilion v. St. Louis
County Court, 15 Mo., 3. Themet concerning’towns (R. 8., 1845) was not a delezation of legislative power.
Kavser v. Bremen, 16 Mo., 83, The township organization law is not a delegation of authiority. Opinion
of Supreme Court, 55 Mo, 295. Although the legislature may not divestitself of its proper functions, or
delegate its general legislative authority, it may stili authorize others to do those things which it might
properly, yet cannot understandingly or advantageously, do itself. The People v. Reynolds, 5 Gil,, 1;
51 1il., 58.

(c) Exzecutive authority.—An act to relieve certain persons from the penalties of a certain act iz an
attempt to excercise the pardoning power, and is, therefore. unconstitutional.  State v. Sioss, 25 Mo, 291.
A statute which confers upon the Governor power to set agide the registration of voters of any county,
upon satisfactory proof being madie to him that frauds and irregularities have intervened in such registra-
tion, is an attempt to clothe the governor with judicial power, and is unconstitutional and void. State v
Stoten, 6 Cold., 233, 254.

(4.) Legislative divorces are unconstitutional.  Bryson v. Bryson, 44 Mo., 252. See. Bryson v. Bryson,
17 Mo., 590; Bryson v. Campbell, 12 Mo., 498 State v. Fry, 4 Mo,, 120. This hus been the ruling, irre-
gpective of the constitutional provision. See Art. IV, 353  °

ARTICLE 1V.—Lkgisr.ATIVE DEPARTMENT.

§ 1. The legislative power, subject to the limitations herein contained,
shall be vested in a Senate and House of Representatives, to be styled “The
General Assembly of the State of Missouri.”

[Same substantially as Constitutions of 1820 and 1865, Art. III, 3 1, and Art. IV, 3 1.]

(a.) The Lagislature has pawar to pass all laws not prohibited by the constitution of the State or that of
the United Stutes.  Cass County v. Jack, 49 Mo, 196; 10 Wis.,, 195. It has power to prohibit or restrict
the exercise of any trade or business within the Sinte, unless restrained by some provision of the Consti-
tution.  Austin v. State, 10,Mo., 591.  Or to authorize the mayor of a municipal corporation to take recog-
nizances in criminal eases.  Cunningham v. State, 14 Mo., 402, Or to pass a law extending the unexpired
lien of a judgment. Ellis v. Joues. 51 Mo, 180. The State may say in what manner its debt shall e paid,
or that it shall not be paid. And its action may amount to a breach of fuith, but there is no power to
coerce it.  State, ex rel. Seeligman v. Hayvs, 50 Mo., 34, Whether the legislature can make a voucher con-
clusive upon the auditor, discussed. Morgan v. Buffington, 21 Mo. 549. Money accruing to a county is
not so vested as to prevent the control of the legizinture.  Conner v, Bent, 1 Mo., 235. The legislature
Lias power to exempt per<ons from jury duty.  McGuumegle v. State, 6 Mo., 367. It has power to repeal
anv mere statutory enactment. Opinion of Supreme Court, 43 Mo., 851. Unless such a proceeding
would impair the oblization of a contract. Washington University v. Rowse, 42 Mo., 308. Power to
chinge terms of courts.  Carson v. Walker, 16 Mo, 68. .

(b.) Interpretation.—The legislature has no power to interpret such existing laws as do not apply toits
own duties. - Tiiford v. Ramsey, 43 Mo., 410. But while a legislative exposition is not of controlling au-
thority, it is entitled to weight. Pike v. Megoun, 44 Mo., 491 ; Field v. The People, 2 Scam., 79. An act
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explanatory of a prior act, cannot retroact so as to affect the rights of parties. McManning v. Farrar,
46 Mo., 376. The executive and legislative departments of government are, in the first instance, the proper
judges of the extent of their own constitutional powers and duties. Answers to questions, 37 Mo., 135.

(c.) When the constitution is violated by the general assembly und that violation is complete within
itself, and requires no aid from the other departments of the government in order to make it effectual, it
must stand until the people see proper to remedy it. But where the act cannot be effectuated without the
aid of others, and of those, too, who are sworn to support the constitution, a regard for the maintenance
of our system of zovernment, resting on written charters, requires that obedience should not be yielded
to an enactment which has no sanction in the fundamental law. Morgan v. Buffington, 21 Mo., 549.

It does not follow, becanse there may be no restriction in the constitution prohibiting a particular act
of the legislature, that such act is therefore constitutional. Some acts, although not expressly forhidden,
may be against the plain and obvious dictates of reason. The common law, says Lord Coke(8 Co., 118a),
so far adjudgeth a statute void. Green, J., in State Bank v. Cooper, 2 Yerg, 603. If portions of an act
are counstitutional, and a portion is not, such portions as are free from the objection may be executed and
enforced, whilst the obnoxious provisions will be disregarded. Nelson v. The People, 33 Iil, 390. If an
act of the legislature differs from and contravenes the constitution, no repetition of it can render it valid.
Phebe v. Jay, Breese, 268.

(d.) Municipal corporations.—An act enlarging the limits of a municipality, and thereby bringing within
its area and subjecting to municipal taxes against the owner’s consent, farm property Iving outside of the
city limits, is not, by reason of such facts, unconstitutional. Such act is a proper exercise of legislative
power and discretion.  Gibony v. Cape Girardeau, 58 Mo., 141; St. Louis v. Russell, 9 Mo,, 507 ; St. Louis
v. Allen, 13 Mo., 400; Walden v. Dudley, 49 Mo., 419. But vested rights must not be infringed, in making
such alteration. St. Lowis v. Russell, 9 Mo., 507. (St. Louis Charter of 1841.)

(¢.) One legislature cannot bind another as to the mode in which it shail exercise its constitutional
ower. 22 Wis., 54 ; Washington University v. Rowse, 42 Mo., 308.

(7.) Establishing courts,—The legislature has power to establish a board of park commissioners, one-
half to be appointed by the County Court, and one-half by the Circuit Court of the county, for the pur-
pose of constructing and maintaining a park for the benefit of the inhabitants of the county. §t. Louis
County Court v. Griswold, 58 Mo., 175.

REPRESENTATION AND APPORTIONMENT.

§ 2. Election of Representatives, apportionment.] The House of
Representatives shall consist of members to be chosen, egery second vear, by the
qualified voters of the several counties, and apportioned in the following manner:
:i‘he ratio of representation shall be ascertained at each apportioning session of
the General Assembly, by dividing the whole number of inhabitants of the Stute,
as ascertained by the last decennial census of the United States. by the nuiber
two hundred. Each county having one ratio, or less, shall be entitled to one Rep-
resentative; each connty having two and a half times said ratio, shall be entitled
to two Represcntatives; each county having four times said ratio, shall be enti-
tled tothree Representatives; each county having six times said ratio. shall be en-
titled to four Representatives, and so on above that number, giving one additional
member for every two and a half additional ratios. '

[The Constitution of 1865, gave one additional member for every three additional ratios. Art. IV, 3 2.]

§ 3. Districts, division of counties.] When any county shall le en-
titled to more than one Reprezentative. the County Court shall eanse such county
to be sub-divided into districts of compact and contiguous territory, correspond-
ing in number to the Representatives to which such county is entitled, and. in
population as nearly equal as may be, in each of which the gqualified voters shall
elect one Representative, who shall be a resident of such district: Provided, That
when any county shall be entitled to more thau ten Representatives, the Circuit
Court shall cause such county to be sub-divided into districts, so as to give each
district not less than two, nor more than four Representatives, who shall be resi-
dents of such district: the population of the districts to be proportioned to the
number ot Reprezentatives to be elected therefrom.

[The proviso only is new.]

§ 4. Representatives, eligibility.] No person shall be a member of the
House of Representatives who shall not have attained the age of twenty-tfour vears,
who shall not be a male citizen of the United Srates, who shall not have been a
qualified voter of this State two years, and an inhabitant of the county or dis-
trict which he may be chosen to represent, one year next betfore the day of his
election, if such county or district shall have been so long established ; but if not,
then of the county or district from which the same shall have been taken and
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who shall not have paid a State and county tax within one year next preceding

the election.
[The qualification “within one vear next preceding the election,” is new. In the Coustitution of 1865,
the second clause read, “who shall not be a white male citizen,” etc. Art. 1V, § 8; 1820, Art. III, § 3.]

§ 8. Number of Senators—Senatorial Districts.] The Senate shall
consist of thirty-four members, to be chosen by the qualified voters of their re-
spective districts for four years. For the election of Senators, the State shall be
divided into convenient districts, as nearly equal in population as may be, the
same to be ascertained by the last decennial census taken by the United States.

[Same, in effect, as Constitution of 1865, Art. IV, 3 4.]

— § 6. Senators, eligibility—Division of counties.] No person shall
be & Senator who hall not have attained the age of thirty years, who shall not be
a male citizen of the United States, who shall not have been a qualified voter of
this State three years, and an inhabitant of the district which he may be chosen
to represent, one year next before the day of his election, if such district ehall
have been so long established ; but if not, then of the district or districts from
which the same shall have been taken, and who shall not have paid a State and
county tax within one year next preceding the election. When any county shall
be entitled to more than one Senator, the Cireunit Court shall canse such county
to he sub-divided into districts of compact and contiguous territory, and of pop-
ulation as nearly equal as may be, corresponding in number with the Senators to
‘which such county may be entitled ; and in each of these, one Senator, who shall
be a resident of such digtrict, shall be elected by the qualified voters thereof.

[Under the former Constitutions Senators were required to be white male citizens. The condition as to
the payment of atax was not qualified. Constitutions of 1820 and 1865, Art. I1I, 3 5; 1865, Art. 1V, 3 5.J

§ 7. Rule of apportionment.] Senators and Representatives shall be
chosen according to the rule of apportionment established in this Constitution, un-
til the next decennial census by the United States shall have been taken, and the
result thereof as to this State ascertained, when the apportionment shall be re-
vised and adjusted on the basis of that census,and every ten years thereatfter upon
the basis of the United States censusj or if such censns be not taken, oris delayed,
then on the basis of a State census; snch apportionment to be made at the first
session of the General Assembly after each such census: Provided, That it at
any time, or from any cause, the General Assembly shall fail or refuse to district
the State for Senators, as required in this section, it shall be the duty of the Gov-
ernor, Secretary of State and Attorney General, within thirty days after the ad-
journment of the General Assembly on which such duty devolved, to perform
said duty, and to file in the oflice of the Secretary of State a full statement of the
districts formed by them, including the names of the counties embraced in each
distriet, and the numbers thereot’; said statement to be signed by them, and at-
tested by the great seal of the State, and upon the proclamation of the Governor,
the same shall be as binding and effectual as if done by the General Assembly.

[The proviso and the two preceding clauses are new. Constitution of 1865, Art. 1V,  7.] . '

§ 8. Number of Representatives, apportionment.] Until an ap-
portionment of Representatives can be made, in accordance with the provisions
of this Article, the ITouse of Representatives shall consist of one hundred and forty-
three members, which shall be divided among the several countics of the State, as
follows: The county of St. Louis shall have scventeen ; the county of Jackson
four; the county of Duchanan three; the counties of Franklin, Grecn, Johnson,
Lafayette, Macon, Marion, Pike and Saline each two, and each of the other coun-
ties in the State one.

[This section is new.]

§ 9. Districts, alteration, contiguity.] Senatorial and Representa-
tive Districts may be altered. trom time to time, as public convenience may re-
quire. When any Senatorial District shall be composed of two or more counties,
they shall be contiguous; such districts to be as compact as may be, and in the

formation of the same. no county shall be divided.
[“Sach districts to be compuet,” etc., is new. Constitution of 1865, Art. 1V, § 8.]
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§ 10. Election of Sennators anil Representatives.] Tie first elec-
tion of Senatorsand Representatives, under this constitution, shall be held at the
general election in the year one thousand eight hundred and seventy-six, when
the whole number of Representatives, and the Senators from the districts having
odd numbers, who shall compose the first class, shall be chosen ; and in one thou-
gand cight hundred and seventy-cight, the Senators from the districts having even
numbers, who shall compose the second class, and so on at each succeeding gen-
eral election, half the Scnators provided for by this Constitution shall be chosen.

[Same in effect as Constitution of 1863, Art. IV, 23 9, 10.]

§ 11. Senatorial districts.] Until the State shall be divided into Sena-
torial Districts, in accordance with the provisions of this Article, said districts shall
be constituted and numbered as follows :

Disrricr. Couxries Consriroring EacH.

1st. Andrew, Holt, Nodaway, and Atchison.

2nd. Buachanan, DeKalb, Gentry and Worth.

3rd. Clay. Ciinton and Platte.

4:h. Caldwell, Riv, Duviess and Harrison.

5th. Livingston, Grundy, Mercer and Curroll.

6th. Linn. Sullivan, Putnam and Chariton.

Tth. R undolph, Howard and Monroe.

8th. Adair, Macon and Schuyler.

9th. Audrian, Boone and Cullaway.
10:h. St. Charles and Warren.
11th. Pike, Lincoln and Montgomery.
12¢th. Lewis, Clark, Scotland and Knox.
13th. Marion, Shelby and Ralls.
14th. Butes, Cuass and Henry.
15th. Jackson.

16th. Vernon, Barton, Jasper, Newton and MceDonald.
17th. Lifavette and Johnson.

13th. Green, Lawrence, Barry, Stone and Christian.
19th. Saline. Pettis and Benton.

20¢h. Polk, Hickory, Dullas, D.ade, Cedar and St. Clair.

21st. Laclede, Webster. Wright, Texas, Douglas, Taney, Ozark and Howell.

22ud.  Puelps, Miller, Maries, Caumnden, Pulaski, Crawford and Dent.

23rd.  Cape Girardean, Mississippi, New Muadrid, Pemiscot, Dunklin, Stod-
dard and Scott.

24th. Iron, Madison, Bollinger, Wayne, Butler, Reynolds, Carter, Ripley,
Ovregon and Shannon.

25th. Franklin, Gaseonade and Osage
25:h. Wshington, Jefferson, St. Francois, Ste. Genevieve and Perry.
23:h. Cooper, Moniteau, Morgan and Cole.

St. Louis county shall be divided into seven districts, numbered respectively,
as follows: 27th. 29ch, 30th, 31st, 32nd, 33rd, and 34th.
[This section is new.]

12. Cannot hold ansther office.] No Scnator or Representative
shall, during the term for which he shall have been elected, be appointed to any
oftice under this State or any municipality thereof ; and no member of Congress
or person holding any lucrative office under the United States, or this State, or
any municipality thereof, (militia officers, justices of the peace and notaries pub-
lic excepted,) shall be eligible to either house of the General Assembly, or re-
main a member thereof, atter having accepted any such office or seat in either
honse of Congress.

[Tiwe first clause is new ; also the use of the word “municipality.” Constitution of 1863, Art. IV, 3 11.]
(a) Drawing salary,—Wuere one holding the offi:e of judge of a Circuit Court qualified and took his
seat in the Loegislature, Le elected to vacate the office of judge. and would not be entitled to his salary as

julige afterwards. He should receive his pay, however, up to the time of his qualifying asa member. State,
ex rel. Owvens v. Draper, 45 Mo, 355.
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§ 13. Removal of resideace.] If any Senator or Representative remove
his residence from the district or county for which he was elected, his office shall
thereby be vacated. '

[S ime as Constitution of 1835, Art. IV, 3 13.] ‘

§ 11, Writs-of election to fill such vacancies asmay occtr in either
houze of the General Assembly, shall be issued by the Governor.

[Sume as Constitutions of 1820 and 1865, Avt. IIL, 4 9, and Act. IV, 3 14.]

§ 15, Oath of o'Fice, violation of.] Every S:nator and Representative
elect, bafore entering upon the duties of his office, shall take and subscribe the
following oath or affi-mation: “I do solemnly swear [or affirm]. that I will sup-
port the Constitution of the United States and of the State of Missouri, and faith-
fully parform the duties of my office; and that I will not knowingly receive, di-
rectly or indirectly, any monev or other valuable thing. for the performance or
non-performance of any act or duty pertaining to my office, other than the com-
pensation allowed by law.”  The oath shall be administered in the halls of their
respactive houses, tu the members thereof, by some judge of the Supreme Court,
or the Qirenit Conrt, or the County Court of Cole county. or after the organiza-
tirn, by the presiding officer of either house, and shall be filed in the office of the
Socretary of State.  Any member of either house refusing to take said oath or
afirmation, shall be decemed to have thereby vacated his office, and any member
eonvicted of having violated his oath or affirmation, shall be deemed gnilty of
perjury, and be forever thereafter disqualified from holding any office of trust or
profit in this State.

[Tnis section is new.]

$ 16. Compeasation of members.] Tie members of the General As-
sembly shall severally receive from the public treasury such compensation for their
services as may, from time to time, be provided by law, not to exceed five dollars
por day for the first seventy days of each session, and after that not to exceed one
dollar per day for the remainder of the session, except the first session held under
this Coustitution, and during the revising sessions, when they may receive five
dollars per day for one hundred and twenty days, and one dollar per day for the
remainder of such sessions. In addition to per diem, the members shall be enti-
tled to receive traveling expenses or mileage, for any regular and extra session
not greater than now provided by law ; but no member shall be entitled to trav-
eling expenses or mileage for any extra session that may be called within one day
after an adjournment of a regular session. Committees of either house, or joint
eom nittees of both houszs, apoointed to examine the institutions of the State,
otlizr than those at the s:as of governmeat, may receive their actual expenses,
n>zsssarily ineurrel while in the performance of such duty; the items of such
expaises ty be returnz 1 to the chiirman of such committee, and by him certitied
to the State Anditor, before the same orany part thereof can be paid.  Each mem-
ber may reseive at each regular session an additional sum of thirty dollars, which
shall be in full for all stationery used in his official eapacity, and all postage. and
all osher incidental expenses and perquisites ; and no allowance or emoluments,
for any purpose whatever, shall be made to or reccived by the members, or any
member of either house, or for their use, ont of the contingent fund or otherwise,
except as herein expressly provided; and no allowance or emolument, for any
purpose whatever, shall ever be paid to any officer, agent, scrvant or employee of
either House of the General Assembly, or of any committee thereof, except such
per diem as may be provided tor by law, not to exceed five dollars.

[New section ex -ept the provision preceding the words “not to exceed five dollars per day,” etc. Con-
stitution of 1863, Art. IV, 3 17.]

§ 17. Organization and general rules.] Euich housze shall appoint its
own officers; shall be sole judge of the qualifications, election and returns of
its own members;-may determine the rules of its own proceedings, except as
lierein provided ; may arrest and punish by fine, not exceeding three hundred dol-
lars, or imprisonment ina county jail not exceeding ten days. or both, any person,
uot a member, whio shall be guilty of disrespect to the House by any disorderly
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or contemptuous behavior in its presence during its seseions; may punish its
members for disorderly conduct; and with the concurrence of two-thirds of all
members elect, may expel a member ; but no member shall be expelled a second
time for the same cause. :

[Same as Constirution of 1865, Art. 1V, ¢ 19.]

§ 18. Quorum—Absent members.] A majority of the whole number
of members of each House ghall constitute a quorum to do business ; but a small
er number may adjourn from day to day, and may compel the attendance of ab-
sent members in such manner and under such penalties as each Hcuse may pro-
vide.

[Sume as Constitutions of 1820 and 1865, Art. III, 3 17, and Art. IV, ¢ 18.]

(a.) Compelling attendance,—According to legislative usage any number less than a quorum have ne
power to perform any legielative function.  But a smaller number may adjourn from day to day and com-
pel the attendance of absent members. The People v. Hatch, 33 Ill, 9. And the power to compel the
attendance of nbsent members is plenary, and embraces not only the power of the officers attending upen
the respective houses, but through them the posse civitatis. It implies the power to arrest sand imprison
members, and to keep them in areta custodia, so that they may have their bodies in the respective houses
to which the fugitives may belong, to make up a quorum. These efforts under this grant of power may be
continued de die in diem up 10 the time when tlie General Assembly shall expire by lapse of time. JIbid
(Per Justice Breese.)

§ 19. Doors to be open.] The sessions of each House shall be held with
open doors, except in cases which may require secrecy.

{Same as Coustitutions of 1820 and 1865, Art. III, 3 19, and Art. IV, § 21. The Constitution of 1820
included “‘commitrees of the whole.”]

§ 20. Time of meeting.] The General Assembly elected in the year one
thousand eight hundred and seventy-gix shall meet on the first Wednesday after
the first day of January, one thousand eight hundred and seventy-seven; and
thereafter the General Assembly shall meet in regular session once only inevery
two vears; and such meeting shall be on the first Wednesday after the first day
ot January next after the election of the members thereof.

[The word “only” preceding the words “in every two years,” is not in the Constitution of 1865, Art.
IV, ¢ 35.]

§ 21. Adjournment for more than three days.] Every adjouru-
ment or recess taken by the General Assembly for more than three days, shall
have the effect of and be an adjournment sine die.

[This section is new.]

§ 22. Adjournment for three days or less.] Every adjournmentor
recess taken by the General Assembly for three days or less, shall be construed as
not interrupting the session at which they are had or taken, but as continuing the
gsession for all the purposes mentioned in section sixteen of this article.

[This section i< new.]

§ 23. Adjournment by consent, etc.] Neither House shail, witnout
the consent of the other. adjourn for more than two days at any one time, nor to
any other place than that in which the two Houses may be sitting.

[Same as Constitutions of 1820 and 1863, Art. 111, 3 20, and Art. IV, § 22.]

(a) In general.—Each House Las the right to adjourn from day to day without the consent of the
other, but neither House can adjourn for a longer period without such consent. When the two Houses
are found out of session for more than two days, it will be presumed it is by consent rather than in viola-
tion of the Constitution. The People v. Hatch, 83 Iil,, 9. (Per Walker, J.)

LEGISLATIVE PROCEEDINGS.

§ 24. The style of the laws of this State shall be, “Be it enacted by the
General Assembly of the State of Missouri as follows :”

[Same ag Constitution of 1865, Art. IV, ¢ 26.]

(a.) Enacting clause.—An act is valid without the enacting clause. The Constitution is directory.
Cape Girardeau v. Riley, 52 Mo., 424, citing McPherson v. Leonard, 29 Md., 877; Swain v. Buck, 40
Miss,, 268.

§ 25, Bills—Amendments.] No law shall be passed, except by bill, and
no bill shall be so amended, in its passage through either House, as to change its
original purpose.

[This section is uew.  Constitution of Penn., Avt. IIT, 3 1.]



Constitution. [29] Art. IV, §§ 26—31

§ 26. Bills, their origin, to be read, etc.] DBills may originate in
either Hon=e. and may be amended or rejected by the other; and every bill shall
be read on three different days in each House.

[In the Constitutions of 1820 and 1865, the last provision in this section is qualified by the words “un-
less two-thirds of the house where the same is pending shall dispense with this rule,” Art. III, § 21, and
Are. IV, 3 23.] .

§ 27. To be reported upon and printed.] No bill shall be consid-
ered tor final passage unless the same has been reported upon by a committee,

and printed for the use of the members.
[This section is new. Constitution of Penn., Art. III, § 2.]

§ 28. To contain but one subject—Title of act.] No bill (except
general appropriation bills, which may embrace rhe various subjects and accounts
for and on account of which moneys -are- appropriated, and except bills passed
under the third subdivision of section forty-four of this article) shall contain more

than one subject, which shall be clearly expressed in its title.

[The parenthetical clause is new. In the Constitution of 1865, the general provision herein was quali-
fied by the words * but if any subject embraced in an act be not expressed in the title, such act shall be
void only asto so much thereof as is not so expressed.” Art. IV, 3 32.]

(a)In general.—The object of this provision was to prevent the conjoining in the same act of incon-
gruous matters and of subjects having no legitimite connection or relation to each other. It was not de-
signed to be unnecessarily restrictive in its operation, nor to embarrass legislation by compelling a need-
less multiplication of bills.  St. Louis v. Tiefel, 42 Mo., 578, citing numerous cases. The generality of a
title is no objection to it, so long as it is not made a cover to legislation incongruous in itself, and which
by no fair intendment can be considered as having a necessary or proper connection. It is very plain,
however, that the use of the words ** other purposes,” which have been extensively used in the title to acts
to cover any and every thing, whether connected with the main purpose indicated by the title or not, cun
no longer be of any avail. Jbid. See State v. Matthews, 44 Mo., 523; State v. Miller, 45 Mo., 495.

(b) Mandatory.—This provision is equally obligatory and mandatory with any other provision in the
Coustitution ; and where a law is clearly and palpably in opposition to it, there is no other alternative but
to pronounce it invalid. State v. Miller, 45 Mo, 495. It would be irrational to suppose that this provision
of the Constitution is merely a directory one, which may be obeyed or disregarded at the will and caprice
of the Legislature. Caunon v. Hemphil<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>