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alert to whether recently appointed faculty need special guidance or
support. He should encourage teaching innovation; faculty should
feel atliberty to experiment with new techniques, without concern for
adverse consequences should reasonable experiments fail. Technol-
ogy is changing the way law is studied and taught; the dean should
work with the faculty to plan effective use of ever-changing
instruction-supporting technologies. Excellent teaching presupposes
a curriculum that prepares students for the present and future prac-
tice of law; sometimes the dean needs to initiate the process that
results in faculty-approved curricular change. When any member of
the faculty becomes unable consistently to deliver competent instruc-
tion, the dean’s responsibility is to intervene and work with that
person on an appropriate plan of remediation.

Certainly more than this can be said, different points might be emphasized,
and some of it might be said better if said differently. But at some point in the
process, your views on teaching and what role you should play in promoting it
will be sought. The foregoing statemerits provide one set of guideposts against
which you can measure your own positions, which you need to be ready to
articulate, explain, and defend.

7. Be ready to explain your views on the importance of research relative to other law
school missions, and be prepared to explain how the dean can promote it. Like
teaching, the area of research and scholarship is something with which you
are familiar. This part of the trilogy receives varying degrees of empbhasis at
different schools, and scholarship itself is defined differently by different
faculties. During the search process you and the search committee will spend
considerable time exploring whether both parties have a shared vision of the
nature, role, and importance of scholarship.

My baseline, which again I offer as a set of values against which you can
measure your own position, is as follows.

Scholars must not only transmit knowledge; they must also discover
it. Legal academics disagree mightily about what this latter responsi-
bility entails.*® However one articulates the scholarship obligation,
effective teaching is unlikely to occur if the instructor lacks an active
research program, one thatkeeps him on the cutting edge of his field.
Teaching and scholarship are connected activities. Not all research
will have classroom application; much does not. But virtually all
research adds perspective to even the most basic ideas discussed in

45. Iagree with Chris Guthrie that “discovery” in legal scholarship needs to be understood in a
broader sense than its meaning in the context of, for example, the physical or social sciences.
Some discovery in legal research involves advancing the understanding of a known—i.e.,
already “discovered™—legal doctrine and its implications. Some legal scholarship involves
the reconceptualization of a problem and working backwards through primary and second-
ary legal sources to justify a conclusion. As I've said elsewhere, “Legal rules, somewhat like the
laws of science, await discovery by explorers whose prescience enables them to understand
something others observed but could not comprehend.” See Insurance, Contract, and the
Doctrine of Reasonable Expectations, 5 Conn. Ins. LJ. 21, 22 (1998).



49,

A Primer for the First-Time Law Dean Candidate - 581

the classroom; enhancements to perspectives make the delivery of the
basics more effective. )

In recent years, legal scholarship has become a target for those
who express concern about a growing chasm between the academy
and the profession. Clearly, some of legal education’s constituencies
believe that a disjunction between the academy and the profession
has grown.*® But there are many reasons to think that the concern is
overstated. Serious and successful efforts by many law schools to
expand skills training, to involve adjuncts in teaching more practice-
preparation courses, and to increase externship opportunities belie
the critique. Doctrinal scholarship—defined as scholarship which
involves sophisticated integration of theory with doctrine and which
provides direct benefits- to practitioners, judges, and government
officials in explaining what the law is and ought to be—is important
and should be promoted. But that is not all the academy should do.
Indeed, both the academy and the profession are enriched by a
diversity of approaches to legal analysis; such perspectives as law and
economics, CLS, feminist theory, historiographical inquiry, and nar-
rative all have something important to say to the legal profession,
academics, and society in general.” Most schools err if any one of
these approaches comes either to dominate what the collective fac-
ulty teaches to its students or to exclude the opportunity to explore
what can be learned from other perspectives.*® By the same token, it
does not follow that law and economics scholarship or teaching
informed by such scholarship is necessarily inconsistent with impart-
ing to students “practical wisdom” and preparing them for the role of
“lawyer-statesman.”® ’

Robert E. Keeton champions the phrase “law in action,” and he
urges that law schools should teach it and that faculty should research
and write about it.>® Interpreted broadly, the phrase “law in action” is

. See generally Edwards, supra note 21.
47,

I agree with Richard A. Posner: “We should consider whether legal scholarship would be
enriched or impoverished ... . if such scholars as {approximately 35 names listed] and others
almost too numerous to mention had either been deflected to other fields altogether or been
apprenticed to [the famed treatise writers]. With many of these people I have sharp disagree-
ments. But I do not believe that the legal profession would be better without them, or that
they could be made to plow the narrow groove prescribed for legal scholars by Judge
Edwards.. . . .” Overcoming Law 98-99 (Cambridge, Mass., 1995).

This is a complex point on which generalization is difficult. The notion of a “niche” law
school is perfectly appropriate in many situations, but it is less appropriate for a state’s sole
public law school to embark on a narrowly articulated mission.

See Kronman, supra note 40, at 11-14 (defining “lawyer-statesmen”), 22540 (criticizing law
and economics). Kronman does not disagree that normative economics and the prudentialism

" of the common law tradition can coexist. See id. at 238-39. He objects to, and expresses

concern for, the tendency of law and economics to contract the zone in which “practical
wisdom” is valued. See id. at 240.

. He has said, for example: “My plea is for a climate within the academy that encourages

scholarship and teaching about law in action . . . . Professionals (both lawyers and judges)
who work in the frontline of law in action need that deeper understanding of law that comes
only with understanding theory, understanding law in action, and understanding the com-
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a mandate that challenges us to understand law instrumentally, as the
path through which we, as lawyers and academics, can improve our
society, both locally and globally. Doctrinal scholarship (as defined
above) clearly fits within the ambit of “law in action” and plays an
important role in accentuating the connections between legal re-
search and ideas that provide benefits to practitioners, judges, and
government officials. But other methods of inquiry also inform us
about how law functions and “acts,” and these methods have an
important place in the academy. Interdisciplinary studies in particu-
lar provide important insights into the function of law.
As with teaching, the more difficult task is to explain how the dean’s role
connects to the law school’s research mission. I take the following positions as
a baseline.

Law schools need to do a better job of articulating to outside
constituencies the relevance and importance of our scholarly mission
and achievements. Published research that encourages law reform,
fairer systems of dispute resolution, and the improvement of society’s
well-being gives the public a tangible return on its investment in the
institution.” The scholarship of academic lawyers can help direct the
inevitable changes in our legal system toward the public’s benefit,
rather than toward the aims of narrow interests. When the dean
publicizes the scholarship of his faculty, he causes the faculty’s re-
search programs to connect to the public service imperative embed-
ded in the third portion of the traditional trilogy.

Internally, the dean can do much to foster a culture in which
research is appreciated—by reading as much of it as he can, by
announcing publications to the faculty (and the central administra-
tion), by encouraging faculty exchange of drafts and discussion of
works in progress as well as works in contemplation, and by maintain-
ing, as much as possible, his own research program. As with teaching,
the dean must make special efforts to facilitate the research of
untenured faculty. He must find effective ways to recognize and
reward excellent scholarship. Last but certainly not least, he must
work to expand the resources that support faculty research.

Again, more can be said and different points can be emphasized. For
example, James Lindgren’s recent article in this journal discusses at least fifty
ideas for promoting faculty scholarship.>2 Reflecting on the pros and cons of
the Lindgren list is a very good way for you to sharpen your thinking about
scholarship and the dean’s role in promoting it. In an era when many schools

plex of relationships between the two.” Manuscript for Remarks, Teaching Insurance Law
Backstage, AALS Insurance Law Section Annual Meeting, Jan. 7, 1995, at 1, 8 (on file with
author). '

51. See Robert B. McKay, The Road Not Traveled: Charting the Future for Law, Law Schools and
Lawyers, A.B.A. J., Nov. 1990, at 76; Robert H. Jerry, II, The Legal Profession, Legal Educa-
tion, and Change, 41 Kan. L. Rev. 1, 5-9 (1992).

52. Fifty Ways to Promote Scholarship, 49 J. Legal Educ. 126 (1999).
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are placing an increased emphasis on interdisciplinary and sponsored re-
search, you should be prepared to answer questions about both. Some law
faculty might have a deep interest in such matters, and certainly university
administrators can be expected to have a very keen interest in what you think
about the law school’s prospects in the realms of interdisciplinary and exter-
nally funded research.

8. Be ready to explain your views on the importance of service relative to other law
school missions, and be prepared to explain how the dean can promote it. This part of
the trilogy is in some respects the most challenging of the three for the dean
candidate. Part of service is the run-of-the-mill committee work in which all
faculty must share, and you should have some sense of how these obligations
will be fulfilled. But the modern law school is encouraged to define service
more broadly. Exactly what this means for any particular school will vary
widely, and certainly private and public law schools will envision “public
service” differently.>

With respect to a public law school, for example, I start my own thinking
with the following propositions.

Academics who are now about halfway through their professional
careers have witnessed dramatic changes in the environment for
higher education in general and legal education in particular. The
extraordinary investments in higher education from the 1950s through
the 1970s produced the finest higher education system in the world.
Law schools, bolstered by the rising incomes of lawyers and the
attractiveness of the profession throughout this period, shared in this
growth. Not only is this golden age of investment now over, but it is
highly unlikely to reappear during the career of anyone now in the
academy. For the foreseeable future, public funding for higher edu-
cation either will be stagnant or will have slight incremental in-
creases.* In addition to changes in public financial support, how
higher education is managed has changed dramatically in recent

53. Private law schools, for example, will feel no need to “serve the taxpaying public” and may,
therefore, tend to focus on the values of serving the legal profession and broadly defined
social interests.

54. External constituencies have different expectations about the use of existing appropriations.
The rhetoric of accountability, assessment, and program duplication is common, and pro-
posals to alter traditional tenure rules are no longer uncommon, as recently became appar-
ent in Minnesota. See Fred L. Morrison, Tenure Wars: An Account of the Controversy at
Minnesota, 47 J. Legal Educ. 369 (1997). These considerations are relevant to all of higher
education, but graduate professional programs tend to come under rigorous scrutiny earlier
rather than later.

Itis, of course, highlyappropriate to advocate increased public funding. In most situations,
the quid pro quo for increases will usually be the academy’s commitment to increase
efficiencies, eliminate some programs, and establish clear priorities. See Mark G. Yudof, The
Burgeoning Privatization of State Universities, Chron. Higher Educ., May 13, 1992, at A48.
For the argument that law schools should pursue some entrepreneurial activities, see Richard
A. Matasar, A Commercialist Manifesto: Entrepreneurs, Academics, and Purity of the Heart
and Soul, 48 Fla. L. Rev. 781 (1996).
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years.®®* When stagnant public funding is combined with the all-too-
familiar bashing of lawyers and the legal profession, it cannot be
assumed that law schools will receive simply for the asking the funds

‘needed to maintain—Ilet alone increase—the quality of their pro-

55.

grams. In the competition for resources, grades E-12, undergraduate
education, health care, welfare, prisons, and highways will continue
for the foreseeable future to present formidable demands on the
public fisc.

Public service is a traditional part of the trilogy of professorial
obligations, but it has had less stature in most accountings. In this
changed environment, higher education—including legal education—
needs to revisit, and to some extent reinvent, the public service
obligation. It is more important than ever before that law schools be
seen doing good things—such as providing support for the legislature
through a student research bureau, or presenting symposia that give
needed attention to issues of public concern, or providing legal
services to the needy via clinical programs, or expanding the library’s
service to constituencies outside the law school. The administrative
requirements of mandatory pro bono programs for law students are
formidable, but it is no longer appropriate to discard the idea casu-
ally. Much faculty research fulfills a public service function, and this
needs to be clearly articulated. When ethics and professionalism are
integrated into the curriculum, the faculty’s teaching performs a
public service function. In addition, when law schools prepare stu-
dents to participate in and protect our system of justice as prosecu-
tors, defenders, and judges, to aid entrepreneurs in forming business
organizations that enhance our nation’s prosperity, and to work in
government positions, law schools are performing a public service.

Within this broader conceptualization of public service rests the
traditional service obligation owed by each faculty member. Law
school committees, university committees, bar association commit-
tees and activities, and AALS committees are all important, and each
faculty member should be expected to make a contribution in one or
more of these areas. But the “new service,” more expansively defined,
emphasizes the connection between the entirety of the law school
community and the public. Articulating and communicating this
connection is crucial to maintaining, and hopefully growing, the
public’s investment in legal education. Faculty and professional staff
generate the value; the dean is the messenger who describes this value
outside the law school’s walls.

The tendency for governing boards, regents, or even legislatures to micromanage higher
education has become more apparent in the 1990s. One of the most stunning examples
occurred in Ohio, where the Board of Regents approved, then abandoned, a policy making
the amount of law school funding turn on the average LSAT of public law schools’ entering
classes. See Chris Klein, Downsizing Meets Resistance at 3 Ohio Public Law Schools, Nat'l
LJ., July 29, 1996, at A20. Another relevant case historyis the struggle between the Minnesota
Board of Regents and the University of Minnesota faculty over tenure. See generally Morrison,

supranote 54.
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Of course, there are still other things to consider. But you need to have a
philosophy about service clearly in mind, and you must be prepared to defend
it. At some point, you may be asked to explain your thinking about the
boundary between scholarship and service; if this is an issue unresolved in the
faculty you are visiting, the chances are high you will be asked about it. If some
of the faculty are not comfortable with the institution’s stated or unstated
rules on outside consulting activity, you may be asked to state your position on
consulting. Because the issue is complex and often quite sensitive, prior
reflection (as well as some prior understanding of the law school’s current
norms) is important. In short, the professional service issue is vast, and the
pitfalls are potentially deep.

9. Know where you stand on the question of how the law school should relate to and
interact with the legal profession. Prominent alumni will be involved in the dean
search at some point; chances are that these will be persons who care deeply
about the school and have been intimately involved in one or more of its
programs. The nature of their queries to you will depend largely on how well
they think the school is doing. They are unlikely to know the details of the
school’s inner workings, but if there are problems, they are likely to have some
sense of them and will ordinarily ask good questions about them. If they know
someone whose son or daughter was denied admission to the school, a
question about admissions policy is likely. They will be familiar with U.S. News
and World Report, and you will need to have an articulated position on polls and
rankings, and their effects on the law school whose deanship you seek.> (This
issue is likely to arise with other law school constituencies as well; you should
be familiar with the strategies that schools often employ to enhance their
rankings, and you should be expected to explain your own views on what law
schools should or should not do in the rating game.) The odds are good that
the alumni will try to get some sense of whether you like lawyers and enjoy
being around them. ~

The alumni are almost certain to ask you what you think about the law
school’s relationship to the legal profession. Chances are the questioner
already knows the right answer to this question and simply wants to know
whether your view measures up against the one he already holds. Answers to
this question from the perspective of the profession are widely varied; some
strongly believe that legal education has lost its moorings, while others are
keenly aware of law schools’ varied and complex missions, particularly when
the school is affiliated with a university. ‘

My thinking about the relationship between the academy and the legal
profession starts with the following ideas.

All three of the law school’s central missions—teaching, research,
and service—involve promoting more connections between the law
school, the profession, and the public while at the same time preserv-
ing the separate identity of the legal academy. This vision can be

56. For a discussion of the general subject of law school reputation, see Richard Schmalbeck,
The Durability of Law School Reputation, 48 J. Legal Educ. 568 (1998).
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implemented at most law schools without radical change. Some schools
already offer capstone specialty courses team-taught by practitioners
and faculty. Some have a one-week period between terms when
practitioner-adjuncts offer specialized short courses. Many schools
have incorporated skills training and professional values into the first-
year curriculum. Increased attention to issues of ethics and profes-
sionalism is good for its own sake, and it also responds to the public’s
increased concerns over ethical lapses in the profession as a whole.
Many schools have done much to teach students the methodology
and benefits of litigation alternatives. The globalization of our economy
has important implications for what the next generation of lawyers
must know—and therefore for what we teach. In short, there isaneed
to be innovative in ways that bring the law school closer to the
profession, while preserving the institution’s separate identity as a
special place and the faculty’s separate identity as a community of
scholars.
Explaining your views on this subject is like walking a tightrope: it takes a
keen sense of balance to make it to the end. But you must have a philosophy
and be prepared to defend it.

10. Be ready to explain your personal stance on diversity in legal education and the
profession. On most issues of great importance, it is impossible to please
everyone, and the question of diversity is no exception. But every viable dean
candidate must demonstrate that she understands the issues and can speak
thoughtfully about them. A good starting place for reflections is the AALS
Executive Committee’s 1995 “Statement on Diversity, Equal Opportunity and
Affirmative Action.”” The law school where you are interviewing may have its
own similar statement, and you may be asked to react to it. Likewise, you may
be asked to react to the school’s admissions policies. Presumably, you have
long had an opinion on these issues; the more difficult task is explaining your
opinion in the context of the culture and the experiences of the interviewing
law school.

My baseline is short on specifics, but it is the starting place for the positions
I choose to advocate.

Opportunity is not fairly distributed in our country, and persistent
racial and ethnic discrimination continues to rob many Americans of
the chance to develop their inherent abilities. Empowering histori-
cally disadvantaged classes through education is one crucial part of
any answer to unequal opportunity. Graduate professional education
at high-quality law schools is a scarce commodity, and there is nothing
even close to a consensus on how this scarce commaodity should be
allocated. The underlying problem is that America remains deeply
divided over issues of race and ethnicity. This creates special chal-
lenges for educational institutions, and we cannot avoid our special
responsibilities. If institutions of higher learning cannot deal effec-

57. 1999 Handbook at 99 (Washington, 1999).
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tively with issues of race and ethnicity, there is little reason to have
hope for our society.

Law schools should recruit, retain, and graduate a racially and
ethnically diverse student body. Successful recruitment, retention,
and graduation—and ultimate success on bar examinations—each
require different kinds of programs and support, but all three have
obvious interconnections. Recruitment involves aggressive efforts to
interest high-quality students in the school. Retention and graduation
require a climate where students feel a sense of community and
support from colleagues, faculty, and staff. Admissions policies should
not use criteria that merely reinforce the factors that have caused
historically uneven distribution of opportunity. Whatever precise stan-
dards are articulated, if the process fails to produce a racially and
ethnically diverse entering class, the public’s interest is not served.

You must be prepared to engage each law school constituency on the
details of your values regarding diversity. The tenor and direction of these
conversations will necessarily be affected by the particular school’s past experi-
ences with issues of diversity and its current culture. If you can learn before
the interviews something about the school’s past and present, you will be
better able to participate effectively in these discussions.

11. Beprepared to demonstrate your understanding of the dean’s role as a manager
of a complex institution. The Y2K law dean leads an institution far more complex
than the law school of the 1960s. This puts a premium on managerial skills; in
fact, many search committees place greatvalue on prior administrative experi-
ence, reasoning that too much is at stake to endure a period of on-thejob
decanal training. The committee’s members—and the provost or president—
will do their utmost to determine your aptitude for managing a law school.

If an institution is to prosper, it must know what it is doing; its various
constituencies must communicate effectively with each other. The dean,
through example, demonstrates the importance of communication and cre-
ates an expectation that others will value it. Indeed, without effective commu-
nication, the dean can easily be the last person to learn about simmering
problems. Be prepared to state your sense of what makes communication
effective among law school constituencies, and what your general practices
will be. Regular meetings between each key staff person and the dean are
important. Do you favor the practice of periodically assembling all key staff
and department heads together? Should the head of student governance and
a faculty representative be present at, or at least invited to, these meetings? If
under the governance rules a faculty executive (or advisory or “policy”)
committee is the dean’s option, what is your preference? Do you plan to meet
with groups of students on a regular basis (perhaps at “breakfast with the
dean” or “pizza with the dean”)? Do you plan regular open meetings with
students? On some of these questions, it may be adequate to say that you need
more familiarity with the institution before deciding on some of the details,
but at a minimum you need to demonstrate your appreciation of the impor-
tance of effective communications.
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Some law school management occurs in faculty (usually faculty-student)
committees. If to some extent the committee structure is discretionary with
the dean, there may be interest in your attitudes about committees generally.
How many faculty committees are appropriate? Faculty involvement in com-
mittees is needed to make shared governance work; on the other hand, one of
the most important contributions a dean can make to the faculty’s productiv-
ity is freeing them from needless or inefficient committee and faculty meet-
ings. Subject to the constraints that committees need to be both representa-
tive and large enough to get projects completed, do you favor a default rule
that committees should be as few in number and as small as possible?

Because law schools provide many student services and the dean is ulti-
mately accountable for their effectiveness, you should be prepared to discuss
them. The school’s primary mission is to train students for the legal profes-
sion, but this task can be complicated if students do not receive competent
support services—and yet students should be expected to take some responsi-
bility for their own well-being. So there may be interest—particularly from
students—about what you think the institution should provide. Career coun-
seling is the most important of the nonacademic student support services, and
financial aid counseling is increasingly important. A successful dean is one
who assembles a strong team to provide these services; how will you go about
assembling the team? What kind of academic support apparatus do you think
is needed? The precise structure appropriate to any particular school depends
on factors that vary from one school to another, including past experiences
with past iterations of the programs. Law schools must also be responsive to
the needs of students with disabilities; what role would you play in this area?
What about the needs of students with other special circumstances (such as
students with young children or dependent parents)? How would you expect
staff and faculty to interact with students, and how would you set that tone?
‘Presumably you agree that students are entitled to be treated fairly, both by
the faculty and by external constituencies. The more interesting terrain some
will want to explore is how you balance the need for a school to be pro-
consumer against the imperatives of maintaining the integrity of academic
programs and encouraging students to take personal responsibility for their
education and their future.

Be ready to discuss how you would improve, maintain, or perhaps even
create an effective student recruiting and admissions operations. The admis-
sions process is increasingly important at every law school, given declines in
applicant pools and the resulting pressures to maintain student quality, at
least as measured by GPA and LSAT. In an era of ratings and rankings, the
numerical credentials of entering classes have even more importance, as
unfortunate as this development may be. Private law schools have an especially
great stake in the admissions process, for the success of each admissions cycle
has a direct bearing on their financial health. The effectiveness of student
recruiting and admissions is also directly related to the school’s efforts to
create and maintain a racially and ethnically diverse student body, and you
may be asked to discuss what role the dean should play in these efforts.
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Be prepared to discuss, at least in general terms, the dean’s role as fiscal
manager. The dean, of course, is responsible for both implementing sound
fiscal management practices and organizing an administrative team that car-
ries them out. Think through what role faculty should have in budget matters,
realizing that different schools have varied ways of structuring this interaction
and that some faculties will have established expectations on how this is to
occur. You will be asked questions about your appetite for fundraising, and
the search committee will try to get some sense of your aptitude for it.5® The
success of the stock market in recent years has created excellent opportunities
for fundraising, but there are reasons to expect that raising money will
become more difficult during the next couple of decades. Many more organi-
zations have sophisticated fundraising apparatuses, and the competition for
gifts among all kinds of charitable organizations is intense. And probably it
will be more difficult to raise money from the recent, present, and future
classes that paid higher tuitions than earlier classes and may never have the
opportunity to experience the rapidly inflating real incomes that graduates of
the 1950s and 1960s have enjoyed. This kind of fundraising environment will
place a premium on creativity, personal contacts, and energy. What role do
you see for faculty involvement in fundraising? Clearly, fundraising is prima-
rily the dean’s responsibility,* but faculty can help in some important ways.
Occasional participation in alumni activities, for example, is extremely benefi-
cial. Delivering high-quality education and treating students with courtesy
and respect lays the foundation for the dean’s future fundraising success. To
what extent would you expect faculty and staff to treat today’s students as
tomorrow’s alumni? '

In the typical law school budget, library expenses are the second-biggest
item, exceeded only by salaries. Together, these two items can account for
ninety percent of the budget—or perhaps more. So the search committee—
and particularly the professional librarians—will try to learn how much you
know about law libraries and what expectations you have about them. Obvi-

58. The percentage of this article that is devoted to fundraising does not reflect the percentage of
time that fundraising occupies in a dean’s schedule. In both private and public institutions,
fundraising is extraordinarily important—and time-consuming. If you have no prior experi-
ence in fundraising, you may worry about your ignorance of a subject so important, and you
might find it worthwhile to visit with one or two professional law school fundraisers to get
some sense of what their jobs entail. But the “technical” aspects of fundraising can be learned;

- there are annual workshops for law deans and their fundraisers. You should simply concede
that you have much to learn about the technical aspects but underscore your willingness to
invest whatever time is needed to acquire this knowledge. (In fact, if a law school has a
sophisticated and effective fundraising operation, a new dean may, atleast initially, need only
turn over a portion of his schedule to the fundraisers and essentially show up where and do
what they say.) What is less easily learned are the interpersonal skills that make a fundraiser
effective—and these are traits that search committees, the institution’s professional fundraisers
(whose opinions will probably be solicited by the search committee), and presidents are able
to evaluate. If, of course, one of the law school’s priorities is to build up a moribund
fundraising operation, candidates who have experience and an established track record will
have a significant advantage over candidates without such credentials.

59. This proposition needs to be qualified to some extent where the law school is part of a

. university with a highly centralized fundraising apparatus. A critic of the centralized system

would observe that it leaves the dean with responsibility for fundraising but without all the
authority needed to carry out the responsibility.
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ously, the law library in the information age presents special fiscal challenges.
The dean must work closely with the library director and staff to ensure that
faculty have access to the resources they need for their research. New methods
of accessing information expand the definition of the library—and increase
costs. It has never been appropriate to conceive a law library as a book
collection, but such a conception has never been more inappropriate. The
modern law library must be service oriented; helping students and faculty
locate information through new technologies requires a more labor-intensive
operation. Rising costs dictate increased sharing of resources among law
libraries. (Indeed, law schools would do well to monitor how libraries share
information, for the sharing of faculty resources in the age of interactive video
capabilities cannot be too far behind.)

Your course through many of these questions can be easier if you become
familiar with some of the vast literature on managerial leadership.* On any list
of traits of effective managers, most of the items are commonsense notions,
equally applicable to anyone who serves as a leader in any complex organiza-
tion. The dean must:

* set the example he wants others to follow

¢ listen to the ideas of others, because no dean knows all the answers,
and faculty and students may have better ideas

¢ be willing to delegate authority, because the dean simply cannot
do it all, no matter how much energy he has

* setstandards for subordinates and then allow them to do their jobs

* make himself available for consultation and then be a good and
patient listener

¢ tolerate mistakes (assuming the mistakes are not repeated)

* be intolerant of casualness, sloppiness, inattention, or chronic
ineffectiveness

* be able to recognize and reward the meritorious

¢ work toward consensus and get everyone to pull in the same
direction

¢ be decisive, thereby avoiding the opposing evils of hip-shooting
(which is usually accompanied by an excessive error rate) and

60. Forfour suggestions, see Batista, supranote 7, at 78-80. Don Polden suggests Peter M. Senge,
The Fifth Discipline: The Art and Practice of the Learning Organization (New York, 1990);
Stephen R. Covey, Principle-Centered Leadership (New York, 1991); James M. Kouzas &
Barry Z. Posner, The Leadership Challenge: How to Get Extraordinary Things Done in
Organizations (San Francisco, 1987). Joe Tomain suggests Robert Townsend, Further Up the
Organization (New York, 1984); Sun-Tzu, The Art of War (6th century B.C.; in various
editions and translations); Charles Percy Snow, The Masters (London, 1951); Sidney Lumet,
Making Movies (New York, 1995) (for the implicit analogies between movie-making and
deaning). Tom Sullivan suggests Stephen R. Covey, The Seven Habits of Highly Effective
People: Restoring the Character Ethic (New York, 1989); Daniel Goleman, Emotional
Intelligence (New York, 1995). I suggest Jay Alden Conger, Winning *em Over: A New Model
for Managing in the Age of Persuasion (New York, 1998); Roger Fisher & Alan Sharp (with
John Richardson), Getting It Done: How to Lead When You're Not in Charge (New York,
1998); Michael Useem, The Leadership Moment: Nine True Stories of Triumph and Disaster
and Their Lessons for Us All (New York, 1998); James Dunnigan & Daniel Masterson, The
‘Way of the Warrior: Business Tactics and Techniques from History’s Top Twelve Greatest
Generals (New York, 1997); Peter F. Drucker, The Effective Executive (New York, 1967).
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unreasonable procrastination (which is always accompanied by
colleagues’ frustration)

12. Before you meet with the search committee (or make a visit to the campus), find
out what problems the law school has recently faced or is now facing. You are certain to
be asked what you would do if you encountered these problems. Members of the
committee or the faculty will ask you about things that have recently bothered
or are now bothering them. In the absence of any particular difficulties at the
school in the area of tenure or promotion, the chances are good that you will
be asked about decanal involvement in tenure and promotion matters; but if
the faculty has recently faced a difficult tenure or promotion decision, you can
be certain that you will be asked about your views on the dean’s appropriate
role in such matters. The chances are always good that you will be asked what
the dean should do if a university committee or central administrator dis-
agrees with the faculty’s position on a question of tenure or promotion. But if
a faculty decision to recommend someone for tenure or promotion was
recently opposed by the university president, you can be certain that you will be
asked what you would do in those circumstances. All of this underscores the
importance of acquiring information about the law school before your first
visit with the search committee. If the school has had public problems during
the last few years, you will certainly be asked, probably in the form of a
hypothetical question, what you would have done if the problem had arisen
on your watch.

Some questions about “hypothetical” situations will require you to summon
all of your diplomatic skill, which, of course, is a valuable item in any dean’s
inventory. Consider, for example, the hypothetical question “How would you
deal with unproductive senior faculty?”®? The questioner may simply want to
learn something about your skills in personnel management, or the question
may be an invitation for you to wander into a divisive angry squabble among
individual faculty, the details of which are not known to you. Other loaded
questions will be less obvious. At the very least, you must carefully avoid
commenting on a specific situation about which you know nothing; yet you
need to answer the question in a way that gives people confidence in your
judgment.®®

13. Consider whether you and the central administration have shared goals with
respect to the law school’s future. An extraordinarily important constituency, of
coursg, is the central administration. During the interviews, the president or

61. This insight is not original with me, but the person who shared the idea with me some years
back wishes to remain anonymous.

62. Both my own experience and that of others indicate that this question is one to be antici-
pated; you should reflect on your answer ahead of time.

63. Itshould not need to be stated that if you give different answers in different settings to the
same question posed by different people, you will almost surely be found out, and that
probably will kill your candidacy. If your instinct is to handle such questions in this manner,
you have already spent far too much time reading this article and thinking about being a
dean.
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provost will take the measure of you, but you must do the same of him (or
them). No other constituency can do more to help—or impede—the success
of your efforts as dean. So it is critical that you share with the central adminis-
tration a set of common aims and objectives. From the initial stages of your
candidacy, you should strive to forge a relationship with the central adminis-
tration grounded not only in trust but also in compelling mutual interests—
the creation and maintenance of a strong law school and a strong university.

If you are offered the deanship, the time will come when you sit down with
the provost or president to discuss the terms of your appointment, including
what resources are at the university’s disposal to assist you and the law school
as you begin your deanship. The “negotiating posture” taken by one who is
offered the position varies from accepting the position on a handshake to
presenting a manifesto to the central administration for negotiation and
ultimate signature, with many permutations between those two extremes.®
Which is best depends on you, the central administration (including how
much the president or provost wants you to be the next dean), and the culture
of the institution with respect to decanal appointments. Regardless of how the
negotiation unfolds, a part of the end game must be to achieve clarity in any
commitments made to you at the time of your appointment. Anything impor-
tant should be in writing. After all, provosts—perhaps even more than law
deans—come and go,* and the oral commitment obtained today from the
provost’s office will be worthless tomorrow if, by that time, there’s a2 new
provost. Of course, predicting all future circumstances is impossible, and one
cannot anticipate at the time of appointment all the issues that it might be

64. The handshake approach is premised on agreement that the new dean (presumably an
outside candidate) cannot know until she spends several months at the institution exactly
what is needed to make the institution prosper. The approach presupposes a high degree of
trust between dean-designate and provost or president, hopes that the provost or president
will not be gone within a year or two, and assumes some risk that little will be done to help the
new dean, which will be hurtful to the institution and the new dean’s longevity in the
position.

The advantage of the manifesto approach is the high degree of clarity in the relationship
between dean and provost or president, and between law school and larger university. The
disadvantage, varying in its extent, is the potential for creating a quasi-adversarial relation-
ship between dean and provost or president (and between law school and university), which
in the long run may prove detrimental to the law school’s interests. In fact, if the negotiations
go poorly, the offer of the deanship might be withdrawn before acceptance. From the
candidate’s perspective, this might not be a bad thing, if the withdrawal simply reflects the
reality that your vision for the law school is not shared by the central administration. If,
however, the withdrawal occurs because you demanded more than you could legitimately
expect, in 2 manner more adversarial than was appropriate in the circumstances, both you
and the law school have cause for regret—assuming that you would have been, but for this
initial misjudgment, the best person for the job.

65. Itis commonly asserted that the tenure of law deans is less than four years and declining. The
study by Bhandari and colleagues calls this common wisdom into question and indicates that
the mean decanal tenure is in excess of five years, although the authors explain how one
interpretation of some of the data—by focusing on the median rather than the mean—can
be used to support a claim that the tenure of deans is getting shorter. Bhandari et al., supra
note 4, at 330, 344-45.

Regardless, given the widespread perception that decanal tenures are short and getting

shorter, you should anticipate being asked—and have a ready answer for—the question
“How long do you expect to serve as dean?” (I thank Nancy Rapoport for that suggestion.)
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wise to address. That is why itis crucial that the dean-designate and the provost
or president start the relationship on a firm foundation of trust. Whether this
will be possible rests in no small measure on interpersonal considerations
that will come into play as soon as your initial interview with provost or
president begins.

14. From the first moment of your candidacy, act like you want to be the dean, and do
not relent. Once you decide you want to be the dean, project the enthusiasm
and energy that, if successful, you will be expected to bring to the position.
Show interest and excitement at the prospect of being a part of the commu-
nity of the institution. If during a thickly scheduled campus visit a group of
clinicians expresses regretat not having more time to visit with you, and if your
firstappointment the next morning is not until eight-thirty, invite them tojoin
you for breakfast at seven. If your schedule for a campus visit is not completely
filled, consider asking if it might be possible to spend more time talking with
faculty or staff. Act out the interpersonal skills that deans are expected to
possess; if circumstances allow it, at the beginning of a group discussion try to
introduce yourself individually to each person present, make meaningful eye
contact, and shake hands. After all, you are interested in these people, and
you mean to demonstrate it. Know that if you should eventually become the
dean, your constituencies have already starting judging you.

* % %k % %

Deans make decisions, and good deans have the judgment to make good
ones. If you have the judgment and skills needed to be a good dean, the odds
are high that you will be a good dean candidate. Therefore, during the search,
trust yourself and your instincts. Those who interview you will seek to acquire
a sense of how you make decisions; if your judgment is good, you will demon-
strate it.

Also, remember that many good people seek deanships, and many good
people are not offered them. Just as a faculty with a need in the tax curriculum
will pass over top-flight constitutional law scholars, a school may need particu-
lar talents in its next dean, and the skills you bring to the table may not be the
best match for the school’s needs. Also, the provost or president may have
his own plans for the law school—which can differ from the faculty’s. If
your agenda does not match with the provost’s or president’s vision, you
will not be offered the position, and your reaction should be relief rather
than disappointment. .

The observation that there is a life after law deaning is perhaps more
important for current deans than for firsttime dean candidates.*® Planning
one’s strategy for exiting a deanship and arranging one’s postdecanal career is
hardly a preferred state of mind for a dean candidate. But it may be worth-
while to consider, as part of the process of deciding whether and why you want

66. Three days after I moved to a new school and city after a five-year deanship, my oldest child,
then five years old, expressed surprise to his mother: “You mean Daddy is going to have
dinner with us again tonight?” I think that sums up my point.
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to be a dean, one question related to the longer run: “When itis time to give it
up, will you be able to?"®” Of course, you cannot finally answer the question
until the time arrives, but embedded in your ex ante attempt to answer it can
be found some of your most intimate understandings of your own values and
priorities, understandings which in turn provide insight into the reasons you
have for wanting to be a dean. The question posed, of course, is one that can
be asked about many things, including some that are much more important
than deanships. If this last point is too oblique, a simpler iteration might be
clearer: deanships tend to be short, but life is also. To give an affirmative
answer to the “can I give it up” question in its broadest context, you need to
have fully invested your time and energy in things you believed to be worth
doing. And this, of course, brings us full circle to where this discussion began,
and to a question answerable only in your own heart.

67. While considering a deanship opportunity, I was asked this question by my father, himself a
public school administrator and a professor of secondary education administration for most
of his career.



