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CASE SUMMARIES

CERCLA
United States v. USX Corporation, 68
F.3d 811 {3rd Cir. 1995}

Under the Comprehensive Environ-
mental Response, Compensation, and
Liability Act {CERCLA), the United States
filed suit against USX Corporation {USX),
Atlantic Disposal Service (ADS), the prin-
cipal shareholders of ADS, Alvin White
{White) and Charles Carite {Carite), and
three additional White-Carite companies
for cleanup costs associated with a haz-
ardous waste disposal site. USX filed
crossclaims against ol other defendants
for contribution, as permitted by
CERCLA.

ADS transported drums of hazardous
wasle to disposal sites for USX. Testing
at one of these disposal sites revealed a
release of hazardous substances into the
environment, resulling in groundwater
contamination. The Environmental Pro-
tection Agency (EPA) alleged liability
against USX as a generator of hazard-
ous waste under CERCLA § 107(a)(3).
USX negotiated a setllement prior to trial
on the basis of EPA’s proposals. EPA
further sought transporter liability against
ADS, and personal liability against
White and Caritle as the sole officers
and directors of ADS under CERCIA §
107(c)i4). Finally, it also claimed trans-
porter liability against the White-Carite
companies, arguing that the companies
were implicated as joint venture partici-
panis with defendant ADS. The district
coutt granted a motion for summary
judgment in favor of the government.

After reaching a settlement with USX,
ihe only claim the United States had re-
maining was for declaratory judgment of
liobility for future cosls against the re-
maining defendants. On appeal, the
Court of Appeals for the Third Circuit
L.old summary judgment was inappropri-
ate on the issue of personal fiability in
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light of the evidence presented and re-
manded the case.

In challenging the summary judg-
ment, White and Carite argued the dis-
trict court erred in assessing liability on
the basis of their doytoday involvement
in the business. They claimed the ston-
dard should be personal participation in
the decision or actual knowledge of the
selection of a disposal site and acquies-
cence in that decision.

The court of appeals examined case
low establishing an “actual control” test
for corporate officer liability as an opera-
tor of a hazardous waste facility under
CERCIA § 107(o)(1) and (a)(2). The
court then chose 1o adhere to CERCLA’s
“traditional concepts of limited liability”
under § 107(a){4). These traditional
concepts mandate actual participation in
the wrongful conduct for the imposition
of personal liability on the shareholders.

The court found that White and Ca-
rite presented sufficient evidence regard-
ing their noninvolvement with the
transportation of hozardous waste that @
reasonable jury could find in their favor
based on the cour’s standards for
shareholdertransporter liability. It re-
manded the case for determinafion of
White and Carite’s personal liability un-
der these guidelines.

- by Rebecca J. Grosser

MacklanburgDuncan  Company v.
Aeina Casually and Surety Company,
71 F.3d 1526 (10th Cir. 1995)

In 1986, the Environmental Protec-
tion Agency (EPA) brought a civil action
under the Comprehensive Environmental
Response, Compensation, and liability
Act {CERCLA) agoainst Royal Hardage,
the owner and operator of a hazardous
waste disposal site. The EPA nomed
numerous other defendants, including
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appellant MacklanburgDuncan Co., the
majority of which formed the Hardage
Steering Committee (HSC) and stipulated
to liability. The HSC then filed third-
party complaints against those compa-
nies that had contributed hazardous
wasle to the Hardage site. The HSC
sought reimbursement of the costs of ils
liability in the CERCLA action. While the
third-party complaints were filed sepa-
rately, the appeals in the instant action
were joined and decided
simultaneously.

Downtown Airpark, Inc., and Double
Eagle Refining Company were both
thirdporty defendants. Downtown Air-
park sefiled HSC’s claim ogainst it. The
district couri entered summary judgment
for HSC against Double Eagle for the
remaining amount ofiributable to that
company.

HSC then filed for a declaratory
judgment, stating that the insurers of Dou-
ble Eagle were liable to HSC for the pro-
ceeds of comprehensive general liability
(CGl) policies issued to Double Eagle.
HSC also initiated a garnishment pro-
ceeding against the insurers of Double
Eagle. HSC argued that, as a judgment
lien creditor of Double Eagle, it was enti-
tled to the proceeds of the CGL and also
was entilled to gamish the proceeds of
the CGL policies that were in the posses-
sion of the garnishee insurers. The insur-
ers moved for summoary judgment based
upon an exclusion in the CGL policies
that excluded coverage for personal in-
jury or property damage caused by pot
luiion discharge. The policy, however,
contained additional language that
would maoke the exclusion ineffective i
the discharge was “sudden or acciden-
tal”  HSC argued that the discharge
was in fact “sudden ond accidental”
and that the exclusion should' nof apply.
The district court found that the dis-
charge was deliberate, that the exclu
sion clouse was not ambiguous, and
held that the pdlicies did not provide
coverage.

Simulianeously, Downtown Airpark
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fled o diversity action seeking a de-
cloralory judgment against two CGL in-
surers  stating that the insurers were
required 1o defend and indemnify Down-
fown Airpark in its seflement with HSC.
The insurers again moved for summary
judgment based upon the clause in the
CGL policies which excluded coverage
for personal injury or property damage
caused by a pollution discharge. As
before, the exclusion would not be effec-
five if the discharge was “sudden or ac-
cidental.”  Downiown Airpark argued
that the discharge was “sudden and ac-
cidental” and that the exclusion should
not apply. The disirict court found that
the discharge occurred pursuant 1o rou-
fine business practice, that the exclusion
clause was not ambiguous, and held
that the policies did not provide
coverage.

In examining the issue of insurance
coverage, the lower court in the instant
decision based its application of the
term “sudden and accidental” on the
facts found in the CERCLA aclion. The
district court in the CERCIA action had
found that the Hardage Waste Disposal
Site caused environmental contamina-
fion. Among the activities that caused
the contamination were intenlional spray-
ing of hazardous substances out of the
main pit to reduce its volume, removal of
main pit substances to be mixed with
sludge ond deposited outside of the
main pit, deliberaie breaching of the
main pit fo cause substance flow out to
other site areas, and drumming of waste
outside of the main pit which subse-
quenily caused damage due to rupture.
All of these activities occurred over a
number of years.

Both HSC and Downtown Airpark
oppealed the eniry of summary judgment
in favor of the insurers, arguing that the
district court erroneously interpreted the
meaning of “sudden and accidental”’
under Oklahoma law. While the district
court found it fo mean “abrupt or quick
and unexpected or unintended,” HSC
and Downtown Airpark argued it merely

meant “unexpected or unintended.”

The Tenth Circuit Court of Appeals
withheld its decision on these appeals
pending an interlocutory decision of the
Oklahoma Supreme Court on whether a
pollution exclusion clause in @ CGL ap-
plies to longterm hazardous waste dis-
posal. The Oklahoma state courts had
split on this issve. The Oklohoma Su-
preme Court held that the terms
“sudden” and “accidental” were unam-
biguous in pollution exclusion clauses.
That court noted that the ordinary and
popular meaning of sudden involved an
element of fime which did not define o
gradual routine disposal of waste.

The court of appeals, in light of the
recenlly handed down supreme cour
decision, determined that “sudden” and
“accidental” did not apply to the waste
disposal at the Hardage site and that
the exception to the pollution exclusion
clause in the CGLs was not applicable.
Accordingly, the court affirmed the dis-
frict cour’s eniry of summary judgment
for the insurance companies.

The court of appeals also decided a
jurisdictional issue related to the appeal
of the state garmishment petition. The
court noted the division among the cir-
cuits as to whether the district court’s an-
cillory or supplemental jurisdiction
extended fo state causes of acion
brought against non-pariies to the CER-
ClA action. The court of appeals deter-
mined that because this particular
CERCLA action was brought prior to the
1990 enactment of 28 U.S.C. § 1367,
which was designed to supplant the tra-
ditional concepts of ancillary and pen-
dent jurisdiction, the Tenth Circuit’s case
low on ancillary jurisdiction applied.
The court decided that when a garnish-
ment proceeding was instigaled on an
alleged indemnity agreement between a
judgment debtor and insurer, ancillary

jurisdiction should not be assumed and -

an independent basis may be required.
However, the court concluded that in this
particular case, the issues in both actions
were not significantly different and that
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the  district had

jurisdiction.

court ancillary

- Michael B. Hunter

Hanford Downwinders Coalition, Inc.
v. Dowdle, 71 F.3d 1469 (9th Cir.
1995)

Plaintiffs {the Codlition) in this case
were cilizens groups and individuals
seeking injunctive relief requiring the
Agency for Toxic Substances and Dis-
ease Regisiry {ATSDR) to institute a health
surveillance program for the population
surrounding the Hanford Nuclear Reser-
vafion (Hanford) in Richland, Washing-
ton. The Codlition sved defendant
Dowdle in his capacity as Administrator
of the ATSDR.

Hanford was part of the Manhatian
Project, producing plutonium beginning
in 1943, and continuing production for
approximately thirty years. As a result of
this plutonium  production, radioactive
iodine and other hazardous materials
entered into the atmosphere, soil, and
waler, exposing humans to radiation
and other hazardous materials.

When the Environmental Profection
Agency (EPA] proposed placing Hanford
on the National Priorities List in 1988, it
drafied a comprehensive cleanup plan
for the site. In this plan was a summary
of the specific responsibilities of ATSDR.
Among these duties was the task of con-
ducling a health assessment siudy 1o de-
termine the current or future impact on
health caused by the release of hazard-
ous substances, developing recommen-
dations, and identifying actfions needed
to evaluate and mitigate adverse health
effects. In 1989, ATSDR compleled its
preliminary droft of the health assessment
report. Because information available at
the time was insufficient, ATSDR planned
to continue to follow the results of rele-
vant studies, and re-evaluate when ap-
propriate. At that time, ATSDR did not
begin a health surveillance program.

In 1993, the Codlition filed suit in
the United States Distriict Court for the
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Eostern District of Washington and
sought injunctive relief agoinst ATSDR.
The Codlition alleged that ATSDR had a
mandatory duty under Comprehensive
Environmental Response, Compensation,
and liability Act (CERCIA] to begin a
health surveillance program. .

ATSDR filed o ‘motion to dismiss
based on CERCIA’s Timing of Review
provision. The relevant porfion of the
slatute stated that “[n]Jo Federal court
shall have jurisdiction” over “any chol
lenges to removal or remedial action”
other than in situations listed in the ex-
ceptions. The district court granted the
motion o dismiss, finding that ATSDR’s
ongoing “health related actions” consti-
tuled removal or remedial octivities as
defined by CERCLA provisions. Because
the Coalition’s claim challenged discre-
fionary ATSDR actions that qualified as o
removal, the district court determined it
did not have jurisdiction to hear the
claim.

The Coalition appealed on several
grounds. First, it argued that the “health
assessment” and surveillance activities of
ATSDR were not “removal or remedial”
actions. Second, even if the court did
determine that the ATSDR aclivities were
removal or remedial actions, not all the
requirements of the Timing of Review Pro-
vision were met, and the bar to jurisdic-
fion did not apply. The two
requirements allegedly not met were: 1)
that the Coalition was not “challenging”
ATSDR’s activities, but merely seeking an
injunctive order; and 2) that since the
inifiation of a health surveillance pro-
gram was required by CERCLA, and the
CERCIA Timing of Review Provision only
applied to discretionary action, the juris-
dictional bar did not come into play.
Third, the Codlifion argued that if the
court did find that the Timing of Review
Provision applied, the Codlition should
hove been allowed to sue under the citi-
zens suit exceplion of the same statute.
Finally, the Coalifion claimed that appli-
cafion of the timing provision require-
ments denied plaintiff due process.
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The Court of Appeals for the Ninth
Circuit found that the CERCLA Timing of
Review provision did apply, because the
activifies of ATSDR met the definitions of
“removal” or “remedial” activities. The
court determined that ATSDR’s responsi-
bility was to effectuate and implement
CERCIA’s  health related . authorities,
which included a requirement that
ATSDR complete a health assessment of
a proposed EPA site. Only if ATSDR de-
termined there was a significant increase
in risk of health problems due to the ex-
posure to hazardous substances must
ATSDR then initiate a health surveillance
program. Hence, the health surveillance
program was within ATSDR’s discretion.

The court of appeals found support
for its conclusion in the fille of the statu-
tory secfion. The court pointed out that
the relevant statutory seclion was entitled
“Response Authorities.” Thus, the court
inferprefed  congressional intent to in-
clude the ATSDR health related authori-
ties .within the category of response
authorities.

The instant court also held that
ATSDR health assessment and  surveil
lance authorities safisfied the stalute’s
definition of “removal action” because it
found one of CERCIA’s core functions
was fo identify and ameliorate the effects
of the release of hazardous materials on
the population. Since ATSDR was the
mechanism to accomplish this function of
CERCIA, its health assessment and sur-
veillance activities were eligible for CER-
CLA Timing of Review jurisdictional
protection.

The court also dismissed the Coali-
fion’s assertion thal the group was not
“challenging” ATSDR’s activities. The
cout noted that case low defined
“challenge” as an action which was re-
loted 1o the goals of a cleanup effort.
The cout of appeodls found the Coali-
fion’s legal proceedings o meet this defi-
nition. As a result, ATSDR’s activities fell
under stalutory profection.

Further, the count of appeals dis-
missed the Coalition’s argument that a
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health surveillance program was re-
quired at Hanford. The coalition argued
that because the surveillance program
was required, ATSDR’s actions were un-
protected by the statute. The court found
that medical monitoring was necessary
only if the ATSDR first determined that
there was a significant health risk to an
affected population. Since ATSDR had
not made this determination, a health
surveillance program was within ATSDR
discrefion.

- The court also struck down the Coali-
fion’s argument that the ATSDR hod
“laken” action because it had con-
ducled a health assessment and there-
fore could be challenged under the
cilizen suit exception. The court of ap-
peals determined that the health assess-
ment could not be separated from the
“whole of the removal acfion.” Hence,
the ATSDR had not yet “laken” action to
qualify the Coalition’s suit under the cii-
zen exception,

The court of appeals also disposed
of the Coalition’s last argument, that it
was deprived of due process. The court
stated that it was within the discretion of

‘Congress to amend the stalute if it

wanted fo allow jurisdiction of suits such
as this. Since Congress had chosen 1o
bar jurisdiction, the court could not over-
look the jurisdictional provisions of the
stalute.

The cour’s final analysis was that
ATSDR’s health assessment was a re-
moval or remedial action, and as such,
any claim against the ATSDR for this ac-
tion was barred by the jurisdictional bon
of CERCLA’s Timing of Review provision.

- by Cynthia Giliner

RCRA
Meghrig v. KFC Westem, Inc., 1996
WL 117012 (U.S. Jan. 10, 1996)

The Meghrigs, previous owners of
property coniaminated by petroleum,
successfully defended a suit brought by
respondents KFC Western (KFC) under
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the Resource Recovery Conservation Act
(RCRA).  KFC bought the property in Los
Angeles County, California, and pro-
ceeded to build a fastfood restaurant.
During construction, KFC discovered that
the soil was tainted with oil and subse-
quently spent $211,000 to cleon it.
Three years later, KFC attempted 1o re-
cover its costs from the Meghrigs by
bringing suit under RCRA. RCRA en-
ables private property owners to sue for-
mer owners who have contributed 1o soil
contamination that presents an “imminent
and substantial endangerment to health
or the environment.”

In its first omended complaint, KFC
argued that the Meghrigs should pay
reslitufion for the cleanup because, as
past owners of the property, they had
coniributed to the handling and storage
of solid waste that ot one fime posed a
danger of imminent and substantial harm
lo health and the environment. The dis-
frict court  dismissed KFC’s complaint.
In @ twopart decision, the court found
that § 6972(a) of RCRA did not permil
parties lo recover for past cleanup efforts
and that § 6972(a){1){B) authorized a
cause of action only when the coniami-
nated property posed an imminent and
substantial endangerment to health or
the environment when the suit was filed.

On appeal, the Ninth Circuit re-
versed, finding that RCRA gave district
courls the power to order restitution for
past cleanup costs. The court of ap-
peals also found that a private property
owner was enfitled to bring suit under §
6972(a)(1){B) as long as the coniamina-
fion had created imminent and substan-
fiol endangerment at the fime the
cleanup occurred.

The Ninth Circvit’s decision was in
conflict with the Eighth Circuit Court of
Appeals holding in Furrer v. Brown, 62
F.3d 1092 (8th Cir. 1995), on anclo-
gous RCRA suit involving propery con-
tominated by underground gasoline
storage lanks. The U.S. Supreme Court
granted cerliorari to resolve the conflict
and to address the Ninth Circuit’s broad

interprefation of the imminent endanger-
ment requirement,

Wiitling for a unanimous Court, Jus-
tice O’Connor held that RCRA’s citizen
suil provision was not directed at provid-
ing remedies for past cleanup efforts.
O’Connor applied a plain reading of
the remedial scheme under §
6972(a)(1){B), finding that o private
party was limited to seeking either o
mandatory injunction against a former
property owner that required the defen-
dont fo cleanup the toxic waste or a pro-
hibitory injunction that restrained the
defendant from cousing further contami-
nation.

The Court further held that neither of
those remedies provided for monetary
damages or restitution in cases involving
past cleanup costs. In support of the
decision, O’Connor distinguished the
citizen suit provisions of RCRA fiom that
of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act
(CERCIA).  O°Connor noted that CER-
ClA, which passed several years after
RCRA was already in effect, gave the
government the power fo recover “all
costs of removal or remedial action,”
and that any person may seek contribu-
fion fom any other person who is re-
sponsible for the contamination. The
language in RCRA did not provide for
such a remedy. In addition, O’Connor
stated that, unlike CERCLA, RCRA author-
ized a cause of action only when solid
or hazardous waste posed an imminent
and substantial danger 1o health or the
environment. The Court concluded that
Congress designed § 6972 of RCRA to
address only imminent harm, not reme-
dies for past cleanup costs. As a resul,
the Court reversed the Ninth Circuit, up-
holding the district court’s decision to
dismiss KFC’s complaint as defective.

- by Douglas T. Cohen
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CLEAN AIR ACT
Virginia v. United States, No.
905-2229, 1996 WL 42115 (4th Cir.
Feb. 2, 1996)

The plaintiff, the Stale of Virginia,
filed claims in the United States District
Court for the Eastern District of Virginia
asserfing that cerain provisions of the
Clean Air Act (CAA) violated the Spend-
ing and Guaraniee Clauses of the U.S.
Constitution and the Tenth Amendment.
The district court dismissed the action for
lack of subject matter jurisdiction. The
court held that the CAA allowed chak
lenges to final agency action only by
petition fo the Court of Appeals. Vir-
ginio appealed the decision. The
United States Court of Appeals for the
Fourth Circuit affirmed the district court's
dismissal.

The CAA outhorized the Environ-
mental Protection Agency (EPA} Adminis-
trator to create national ambient air
quality stondards (NAAQS). Under the
CAA, an area which did not meet
NAAQS was fo be designated os a
“nonatiainment area.” Tiile | of the CAA
provides that if a state has a nonattain-
ment area, then it must create a slale
implementation plan (SIP) to reduce vola-
file organic compound [VOC) emissions
by fifteen percent. The SIP should in-
clude a vehicle inspection and mainte-
nance program. Tille | provides for three
types of sanctions: 1) prevenling stale
spending of federal highway money in
nonattainment areas, 2) harsher permit
requirements for private industry, and 3)
initigtion of a federal implementation
program. Tille V of the CAA provides
that a stale program must allow a full
opportunity for judicial review of permit-
ting decisions. The sanciions available
for non-compliance with Tille V are as
follows: 1) restricting slate spending of
federal highway money and 2} initiating
a federal implementation program.

Virginia’s cause of action arose from
two disputes between the siate and the
EPA. First, the EPA found that the state
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failed to develop a vehicle inspection
and maintenance program and a VOC
reduction plan. Second, the siate alleg-
edly failed to generate an acceptable
stationary pollution source operating per-
mit program. Specifically, the proposed
Virginia program restricted judicial re-
view fo those persons who proved a
“pecuniary and substantial” interest in
the outcome of the litigation.

Counts | and ll of Virginia s cause of
action stated that the CAA requiremenis
for a VOC reduction plon, the vehicle
inspection and moaintenance programs,
ond Tille V violated the Tenth Amend-
ment and Adicle IV's Guarantee Clause.
Count Il asserted that the sanction of
loss of highway funds is not rationally
relaied to the obijective of federal high-
way funding and thus violated Congres-
sional authority under the Spending
Clause in Article .

The district court dismissed the ac-
tion for lack of subject matter jurisdiction.
It cited to CAA § 307(b){1), which
stated, “[a] petition for review of [any] .
. . final action of the [EPA]} Administrator
under this chapter . . . which is locally or
régionally applicable may be filed only
in the United States Court of Appeals for
the appropriate circuit.” The issue be-
fore the appellate court was whether Vir-
ginia, by challenging the constitutionality
of the CAA, could receive direct review
by the district court.

On appeal, Virginia first argued that
it did not seek review of a final EPA ac-
fion. However, the court of appeals
held that the objective of the state’s peti-
tion was to nullify final . actions of the
EPA. The ploiniiff sought a decloration
that the relevant provisions of the CAA
were unconstitutional and requested @
preliminary and permanent injunction
preventing EPA from enforcing the sanc-
fion provisions. Thus, the court con-
cluded that Virginia was clearly
challenging a final EPA action.

Secondly, the stote maintained that
conslituional challenges are not limited
to review only by circuit courts. Virginia
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suggested that the exclusive jurisdiction
of circuit courts was undermined by the
CAA s cilizen suit provision. The cifizen
suil provision provided the district court
with jurisdiction over claims that the EPA
Administrator had failed to peform a
nondiscrefionary act or duty. However,
the instant court observed that Virginia’s
cloim had been rejected by previous
cous.  Next, the Virginia suggested
that a second component of the cifizen
svit provision was evidence that Con-
gress intended concurrent jurisdiction.
The provision provided “[n]othing in this
section shall restrict any right which any
person . . . may have under any statute
or common law 1o seek enforcement . . .
or fo seek any other relief.” However,
the court of appeals siated that this lon-
guage simply meant that the statute did
not preempt ony other ovailable
remedies.

Also, Virginia argued that the court
of appeals should disregard the plain
longuage of § 307(b)(1), because iis
constitutional claims could not receive
meaningful judicial review without foc-
tual development. The court concluded
that none of the state’s claims required a
factual assessment, but the court did indi-
cate that if the claims require such a fac-
tual assessment, the circuit court wos
authorized 1o remand the case to the
agency for any necessary factual devek
opment. Furhermore, Virginio argued
that it should not be required to elicit
EPA final action in order to test its consti-
tutional claims. The court stated that this
suit was not filed until after EPA final ac-
tion; therefore, the court would not con-
sider whether review under disfriet court
general federal quesfion jurisdiction may
have been obtained in the absence of
final EPA action.  Finally, Virginia
cloimed thet the policy reasons support-
ing direct review did not apply fo consti-
tufional challenges. The court explained
that the intention of Congress in requir-
ing such o review system was to pro-
mote prompt and conclusive: review in all
air quality controversies.
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Consequently, the court of appeals
affirmed the district court’s dismissal of
Virginia’s complaint for lack of subject
matter jurisdiction.

- by Constance S. Chandler

CLEAN WATER ACT

New Mexico Citizens For Clean Air
and Water v. Espanola Mercantile
Company, Inc., 72 F.3d 830 (10th
Cir. 1996}

Plaintiffs, the New Mexico Citizens
for Clean Air and Water (Citizens}, on
environmental group, along with the
Pueblo of Son Juan (Pueblo), an Indian
tribe that owned the affected land,
brought  suit  against  defendant,
Espanola  Mercanfile  Company, Inc.
(Espancla) for violations of the Clean
Water Act (CWA] in conjunction with
the company’s operation of the Transit
Mix Facility in Espanolo, New Mexico.
The parties agreed to binding arbitration
and each side prevailed on two of the
four issues. Following arbiiration, the
parties entered into a consent decree
that required Espanola to implement and
finance a clean-up plan, obtain a permit
for future discharge, and pay Cilizens’
and Pueblo’s attorney fees as awarded
by the court. The District Cour for the
District of New Mexico, in accordance
with Citizens’ and Pueblo’s requests,
owarded $46,003.69 in atiorney fees.
Espanola oppealed on the grounds that
Pueblo was not entitled to afiomey fees,
ond the amount of the fees awarded
was incorrectly defermined.

On appeal 1o the United States
Court of Appeals for the Tenth District,
Espanola contended that Pueblo was not
entitled to aftorney fees because Pueblo
failed to comply with a provision of the
CWA requiring a parly fo give sixtyday
nofice of the alleged' viclation prior to
commencing an acfion. Pueblo: admit-
ted it did not comply, but argued that
Citizens’ compliance was sufficient to
relieve Pueblo from the nofice
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requirement. The court of appeals cited
to case law construing a similar notice
provision found in the Resource Conser-
vation and Recovery Act, which held
separafe nolice lo be a mandatory re-
quirement for filing suit that could not be
disregarded by district courts.  The in-
stant court, in accordance with other fed-
eral  courts, applied the same
interprefation to the CWA, finding that
Pueblo was not o proper porly to the
aclion and was, therefore, not entitled to
an award of attorney fees.

Espanola challenged the amount of
the award for attorney fees on several
grounds. First, it argued that the limited
degree of the two plaintiffs’ success
should be considered in the determino-
tion. Espanola relied on a case that re-
quired the dislict court to moke a
qualitative assessment to determine if
plaintitf’s limited success justifies a reduc-
fion in the amount of altorney fees. Citi-
zens argued that the case Espanola
cited was not on point, because the
agreement between the porties required
Espanola 1o pay all reasonable attorney
fees. Citizens cited no authority for its
confenlion and the court of oppeals
agreed with Espanola. The cout, there-
fore, remanded the issue to determine to
what extent the award should:  be
reduced.

Espanola also sought to reduce the
award for atiorney fees where the tasks
could have been delegated io a nonpro-
fessional. These tasks included investi-
gation of the factual basis for the claim
and various secretarial duties performed
by counsel. The cout of appeals
agreed with Espanola and remanded
the case for a delermination of whether
the tasks in question were of the type
that should have been delegated 1o a
nonprofessional. Espanola asked for o
further reduction on the basis of duplica-
tion of effort. It argued that aitendance
by two atlomeys was not necessary at
various meelings.  Again the court
agreed and remanded the issue for con-
sideration by the district court. Finally,

the court also ordered reduction in the
award for fime spent by counsel on
press related activilies.

- by Tom Collins

Sierra Club, lone Star Chapter v. Ce-
dar Point Oil Co. Inc., 73 F.3d 546
(5th Cir. 1996)

The Sierra Club filed an action
under the cilizen suit provision of the
Clean Water Act {CWA) against Cedar
Point Oil Company (Cedar Point}, alleg-
ing a violation due fo the disposal of
chemically contaminated water into the
Galveston Bay without a National Pollu-
tion Discharge Elimination System
(NPDES) permit. Cedar Point counter-
claimed that Siera Club “threatened” it
with a citizen suit and conspired with the
Environmental Protection Agency (EPA) to
despoil it of its constitutional rights.

In 1991, Cedar Point relocated
twentyfour oil wells, which had been
purchased from Chevron Corporation in
1989, to a field near Galveston Bay.
One well, in addition to producing oil
and gos, discharged between 500 fo
1200 barrels of “produced” water per
day. Produced water is o mixture of
source water, which is water extracted
from the ground with oil and gas, and
chemicals used in the diilling process.
Cedar Point discarded ils produced wo-
ter through a fourstep process, ultimately
resulting in the disposal of the remaining
produced water into Galveston Bay. Ak
though Cedar Point had succeeded in
interest to Chevron’s produced water
permil, Cedar Point subsequently learned
that an additional NPDES discharge per-
mit would be necessary. In October
1992, Cedar Point applied to the EPA
for the necessary NPDES permit, follow-
ing a twelvemonth period of produced
water discharge without @ permit.

The Sierra Club’s suit in the
United States District Court for the South-
emn District of Texas sought: 1) a finding
that Cedar Point had violated the CWA,

2) a permanent injunction agoinst further
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unpermitted discharges, and 3) mone-
tary penalties for previous unauthorized
discharges. Cedar Point, in its counter-
cloim for abuse of process, asked for
compensaiory damages for the emo-
tional distress of its officers and directors
and $10,000,000 in punilive dam-
ages. The district court granied sum-
mary judgment to Sierra Club, given that
its cloim was not frivolous. The cout,
however, denied Cedar Point’s partial
summary judgment motion on-the issues
of liability, Sierra Club’s standing to sue,
and Sierra Club’s capacity fo state a
claim under the CWA. In addition, the
district court granted Sierra Club’s mo-
tion to sirike Cedar Point’s named ex-
perts, concluding that Cedar Point
unsuccessfully complied with o discovery
order o produce experts’ wrillen reporls,
and statements and reasons for experts’
opinions. Both Cedar Point and Sierra
Club appeacled.

Cedoar Point’s first argument on
appeal to the Fifth Circuit Court of Ap-
peals was that Sierra Club lacked stond-
ing to bring a cilizen suit because ils
members failed to show an “injury in
fact,” or that the alleged injury was
“fairly traceable” to Cedar Point’s dis-
charge. The court, however, concluded
that both standing requirements were
met. The offidavits produced by the Si-
erra Club that indicated both post and
future “threatened injury” to Sierra Club
members was sufficient to establish an
“injury in fact.” Moreover, because the
Siera Club successhully demonsirated
that Cedar Point 1) had discharged
some pollutont in concentrations greater
than allowed by its permit, 2) into a wa-
terway in which Sierra Club had an in-
terest that was or could be adversely
affected by the pollutant, and 3 that the
pollutant caused or contributed to the
kinds of injuries alleged by the Sierra
Club, it met the “fairly traceable” test.
Although Cedar Point argued that Sierra
Club was required to show that Cedar
Point’s discharge actually injured a Si-
erra Club member, the court found it
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sufficient that the Sierra Club proved the
discharge  of  produced  water
“contributed” to the environmental haz-
ards which lead to Siera Club’s
claimed injuries.

Cedar Point’ next argued thot
because Sierra Club failed to allege that
Cedar Point was violating on effluent
limitation or permit provision, it had
failed to state a claim under the CWA.
The court of appeals disagreed. The
CWA’s plain language clearly indicated
that a citizen may bring suit under the
Act against any person discharging pro-
duced water without a permit. Nothing
limited this right fo situations in which the
EPA had issued an effluent limitation or a
permit that covered the discharge.
Therefore, the Sierra Club stoted a valid
claim under the CWA.

Cedar Point’s third argument
was that it had not violated the CWA,
which regulated the release of
“pollutants,” because the CWA did not
explicitly define either produced water or
its components as pollutants. Moreover,
Cedar Point argued that the EPA, not the
courts, had the power 1o expand the
definition of pollutant beyond the explicit
definition given in the statute in order to
avoid the confusion of numerous defini-
tions reached by various cours. The in-
stant court employed a tworstep analysis
fo reach its conclusion. First, it deter
mined that logic dictated the necessity
for courts to determine whether a sub-
stance is a pollutant in order to find that
a defendant had violaled the statute.
Cedar Point’s failure to indicate conirary
statutory or judicial authority supported
this finding. Second, the court stated
that produced water constitted a
“pollutant” under the CWA for a variely
of reasons: slatutes included the term
produced water in substances including
“chemical wastes” and . “industrial
wastes”; the existence of a very narrow
exceplion to the definition of produced
water indicated congressional concern
over the effects of the substance; EPA
explicilly referred to produced water as
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a pollutant; and EPA regulations deem-
ing several components of produced wa-
ter as “toxic pollutants.” The court of
appeals, therefore, concluded that Ce-
dor Point had indeed violated the CWA.

Cedar Point’s fourth argument
claimed the district court abused its dis-
cretion by siriking expert testimony as o
sanction for Cedar Point’s failure to com-
ply with an accelerated discovery order.
The court of appeals concluded that Ce-
dar Point had viclated the discovery or-
der, and the siriking of expers was
appropriate. Cedar Point also orgued
that a penally of $186,070 and the
granting of atforneys’ fees was inappro-
priate for violating the CWA. The court
dffirmed the pendlly, stoting the district
court had not abused its discretion by
awording domages equal fo the savings
realized by Cedar Point due 1o the violo-
fion. Moreover, it allowed atiomeys’
fees, given its conclusion that Sierra
Club had standing to sue and Cedar
Point had violated the CWA. Finally,
the court of appeals affirmed the district
cour’s dismissal of Cedar Point’s coun-
terclaim against Sierra Club for abuse of
process.

Sierra Club also oppecled, ar-
guing that the districi court lacked juris-
diction and abused its discrefion by
amending its final judgment to allow Ce-
dor Point to ulilize a twoyear “grace
period” for complionce with the “no dis-
charge” requirement. The court held that
the district coutt had jurisdiction to
amend its original order ond did not
abuse its discrefion by doing so.

- by Lyneite McCloud

SMCRA

National Mining Association v. United
States Department of the Interior, 70
F.3d 1345 [D.C. Cir. 1995)

Through oppropriate administra-
five procedures, the National Mining
Association and the Interstate Mining
Compact Commission  [Miners) had
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petitioned for the repeal of a Depariment
of the Interior (Deparimeni} regulation
promulgated pursuant to the Surface
Mining Control ond Reclamation Act
(SMCRA). The regulation cllowed ihe
Depariment to give cerfain nofices of vio-
lation (NOV) to operators of mining op-
erations in states considered o be
“primacy” sfates. The Depariment gener-
ally permitted primacy stales to be the
primary enforcement body within their
own borders, provided that the siates
operoted under a siate program of en-
forcement approved by the Depariment.
SMCRA allowed the Department to issue
NOVs to mine operators who were not
satisfying permit conditions or SMCRA
requirements, but only during certain
types of inspections.

The rule at issue in the present
case permitted the Deparment to issue
such an NOV based upon inspeclions
other than those enumerated in SMCRA,
including inspections founded on violo-
fions of SMCRA, the relevant state’s pro-
gram, or a permit condition when the
state did not toke appropriate action
within ten days of being notified of the
violation by the Depariment. In 1983,
the Miners petitioned for the repeal of
this rule. The Depariment published the
pefition and sought comments in ils re-
gard. The Department denied the peli-
tion and explained its rationale. The
Miners, the appellants in the present ac-
fion, brought suit in the United States Dis-
trict Court for the District of Columbia for
review of the agency’s determination.

The district court gronted sum-
mory judgment to the Depariment, and
the Court of Appeals for the District of
Columbia Circuit affirmed, holding: 1}
that SMCRA expressly prevents judicial
review of the Depariment’s NOV rule
because the Act itself bars review more
than sixty doys ofter a chaollenged
agency action, 2} the: Department’s pub-
lication of the petition and o Depart-
menf’s statement denying the petilion did
not qualify it for opplication of the
“ccopener docirine,” and 3} the
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Department’s refusal to repeal the NOV
rule was reasonable.

First, the court of appeals found
that the Miners had demonstrated
enough injury fo establish standing. The
Miners® associations claimed standing
because they were “representative of
mine operators caught in the regulatory
crossfire  between slate and  federol
authorities,” and because the members
were “at best, subject to costly uncer
lainty as to which slandards must be met
in their mining operations, and [were],
at worsl, responsible for expensive efforis
lo redo or undo actions taken at the be-
hest of the state authority with which the
Depariment loter disagrees.”

Next, the court analyzed the
statutory bar applicable to actions taken
under SMCRA.  Pursuant to the stalute,
the court of appeals held that fo the ex-
tent the Miners’ claim in regard to the
NOV rule dealt with an issue in exis-
tence within sixty days of the Depart-
ment’s adoption of the rule, the district
court lacked jurisdiction.  The court
based this finding on the statute’s re-
quirement that challenges to agency ac-
tions must be filed within sixty days from
the date of such action. The court felt
that because Congress set forth in the
statule a “careful balance between the
need for administrative finality and the
need to provide for subsequent review,”
permilting a review of the Miners® pei-
tion would “thwart Congress’ welHaid
plan.” Therefore, the court held that re-
view was barred except and only to the
exlent that it was sought on grounds aris-
ing after the sixtieth day.

The Miners then relied upon the
“reopener doclrine,” under which the
time period for judicial review could be-
gin lo run again if an agency provided
a new opportunity for comment and ob-
jection through a new promulgation. In
this regard, the Miners looked io the
Depariment’s procedural handling of the
subject matter as a basis for application
of the doctrine. The court of appeals
did not permit this theory to proceed,

holding that most rulemaking will impact
several other rles that are not explicitly
at issve in the rulemaking at hand; as o
result, allowing any such affected rule to
be reopened for judicial review would
be conirary to the concept of “final
agency action” and would discourage
administrative agencies o act positively
in regord fo rulemaking petitions in gen-
eral. Similarly, the court held that admin-
istrative denial of the Miners® petition did
not demonstrate agency reconsideralion
of the issue that was sufficient for appli-
cation of the “reopener doctrine.”

For those aspects of the case
which did satisfy jurisdictional require-
ments, the instant court held that the De-
parment acied reasonably when it
denied the Miners’ petition for rulemak-
ing. In doing so, the court noted that the
scope of review of an agency determina-
fion denying a petition for rulemaking is
exiremely limited, to the point of almost
“non-eviewabilly.” Therefore, given the
limited scope of judicial review in these
matters, the court found in favor of the
Department.

- by Bryan D. Watson

CONSTITUTIONAL

CLAIMS
Brown v. United States, 73 F.3d
1100, [D.C. Cir. 1996}

Plointiffs, David and Carolyn
Brown (the Browns), appealed a verdict
for defendant, the United States, that re-
jected their Fifth Amendment cloim for
compensation for a taking of property.
The U.S. Court of Appeals, Federal Dis-
trict, reversed and remanded the case,
holding that there was a genuine issue
of material fact.

The Browns’ complaint alleged
that noise from flights by the U.S. Air
Force consfituted a taking ond required
compensation of $1.5 million. The
Browns moved for a partial summary
judgment, claiming that undisputed evi-
dence proved the ovedlights constituted
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a taking, with the only issue remaining
being the value of the token property.
After a hearing, the trial court granted
the United States’ mofion for summary
judgment, and denied the Browns’ par
tial summary judgment motion.

The court of appeals stated in its
findings of fact that the Air Force started
using Wizard Auxiliary Airfield, an air-
sirip located near the Browns® farm, for
pilot training in 1991. These exercises
required planes to fly low and thus pro-
duced a great deal of ground noise.
The government purchased the land it
buill Wizard on in fee file. It also pur-
chased an easement over land surround-
ing the airfield that abutted the Browns®
property. :

The Browns, however, refused
to sell the Air Force an easement, and
the Air Force did not initiate o condem-
nation on the properly to secure the
easement.  Nevertheless, planes flew
500 feet or less above ground level over
100 acres or more of the Browns® prop-
erty. The Browns® used their 6,858 acre
ranch for hunting and raising catile, and
they kept two homes on the property.
They eventually intended to sell this land
on the recreational property market.

After the Browns filed a com-
plaint in 1992 that alleged a taking and
sought damages, the trial court found
that the Browns had not shown substan-
fial interference with their present enjoy-
ment and use of the property. Rather,
the court found that they only showed an
adverse effect on market price, nol an
interference in current use.

The court of appeals noted that
noise from airplane flights over private
lands must meet three requirements in
order to consfilvle a physical taking.
The noise must: 1) be directly over
claimant’s land; 2) be low and frequent;
and 3) be a substantial interference with
enjoyment and use of the land. The gov
emment argued that the first two of these
factors exist as to the Browns’ land, but
because evidence showed the caitle
were not upset by the noise and receipts
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from hunting remain the same, there was
no showing of substantial interference.
The Browns argued that economic harm
in the form of decreased markei value of
their property created a genuine issue of
material foct. The Browns argued further
that since the flight exercises were a per-
manent aclivity, a taking existed.

The instant court’s analysis be-
gon with a legol definiion of “enjoy,”
which included the right to future use for
investment purposes. The court pointed
out that included in a landowner’s bun-
dle of rights was the right to sell land for
the best price. The court then hinted thot
such impairment of property value due to
overflights may be interference with an
owner’s enjoyment. Disagreeing with
the trial court, the court designated the
decline in market volue as o present,
rather than anticipated, impact.

The court of appeals ruled that
affidavits concerning the marketability of
the Brown ranch were" factors that
needed to be weighed by the trial court.
The court found that the trial court erred
in granting the government’s symmary
judgment motion and remanded the
case.

- by Wendy Hickey

Fort Gratiot Sanitary landfill, Inc. v.
Michigan Depariment of Natural Re-
sources, 71 F.3d 1197 (6th Cir. 1995)

In 1988, Michigan made iwo
amendmenis fo its Solid Waste Manage-
ment Plan. These amendments banned
the disposal of waste from any outof-
state source, or from any other Michigan
county, unless the receiving county ex-
plicily ollowed for such disposal in its
solid waste management plan.  Fort
Gratiot Sanitory Landfill, Inc., {Fort Gro-
tiot) filed suit in the United States District
Court for the Easiern District of Michigan
in 1989, seeking an order declaring the
ban on disposal of cutofstate waste un-
conslitutional under the Commerce
Clouse of the Constitution. It also sought
a permanent injunction against the ban’s
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enforcement. Fort Gratiot did not atiack
the omendments’ regulation of waste
shipped from one Michigan county to
another.

The district cour dismissed this com-
plaint in 1990, and the court of appeals
offirmed in 1991. On June 1, 1992,
the United States Supreme Court re-
versed and held that the omendments
discriminated  against interstate  com-
merce and, therefore, viclated the Com-
merce Clause. The court of appeals then
issued an order on August 7, 1992,
stating that the district court’s decision
was reversed and Fort Gratiot was
granted cosls pursuant to the Supreme
Court’s niling.  According to Federal
Rules of Appellate Procedure 40(a) and
41{a), appellate court orders become
mandates after twentyone days, and
jurisdiction should then return to the dis-
trict cout. However, the court of ap-
peals in the inslant case did not retumn
the record to the district court unfil June
8, 1993. It was not until this fime that
the court of appeals fully conformed with
Federal Rule of Appellate Procedure
41(a), which directs appellate cours to
issue mandates, and Sixth Circuit Inter-
nal Operating Procedure 23.1, which
requires appellate cours fo return the
record 1o the district court when they is-
sues mandates.

Meanwhile, while Fort Gratiot’s
case was being litigated, the Supreme
Court decided Dennis v. Higgins, 498
U.S. 439 {1991), holding that a pary
may receive money damages for a Com-
merce Clause violation. On February
10, 1994, Fort Gratiot moved to amend
its complaint to include a section 1983
claim for domages, and moved for sum-
mary judgment on its complaint.

Fort Gratiot attributed its delay in
filing to confusion on the part of the dis-
trict court concerning which judge would
lake the case on remand, as the original
judge recused himsell.  Fort Gratiot
claimed that it contacted the court clerk’s
office twice to try fo resolve the issve.
When the parties were finally notified
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that the case had been set for o schedut
ing conference with a new judge, Fort
Gratiot filed ils mofions for leave fo
omend. On April 22, 1994, the court
heard oral argument on both motions.

In an order dated May 2, 1994,
the district court denied both motions.
The court stated that the claim for dom-
ages should have been brought in Fort
Gratiot’s original complaint, or alterna-
lively, Fort Gratiot should have acled
more quickly to have the case reas-
signed. The district court next stated
that, although it had heard and denied
the molions to amend, the case had
been closed by the court of appeals’
order of August 7, 1992, It reasoned
that the November 8, 1993, order
merely reissued the cout of appeals’
earlier mandate. Fort Gratiot then ap-
pealed from this decision.

On appeal to the Court of Appeals
for the Sixth Circuit, the court held that
because of judicial delay in returning the
original record to the disirict court, and
the resulting failure of the district court to
retry the case, there was never a viable
judgment on Fort Gratiol’s original conr
plaint. The court reasoned that custom-
ary procedure requires lower cours,
which obtain jurisdiction by receiving
mandates from appellate courts, to obey
such mandates and carry them into ef-
fect. The court of appeals then siated
that the lower cours must determine the
scope of the appellate mandate, consid-
ering majority and dissenting opinions
and issues not decided by the Supreme
Court.

The court of appeals determined that
an issue remained as 1o the scope of the
Supreme Court’s holding. Fort Gratiot
argued that the Supreme Couri’s opinion
invalidated the amendments fo the Michi-
gan Solid Wasted Management Plan
completely.  Michigon Department of
Noatural Resources claimed that since
Fort Gratiot did not challenge the intra-
state, intercounty waste regulciions in ils
original complaint, the Supreme Cour’s
decision  only  prohibited  the
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amendments’ ban on interstate transfers
of waste.  The court of appeals held
that it was the district court’s duty to de-
termine whether the Supreme Court’s
opinion operated o complefely invali-
date the amendments, or just those por-
lions regulating interstale movement of
waste.

The cout of appeals also deler-
mined that the district court had a duty to
reconsider its holding on Fort Gratiot’s
motions to amend ils complaint. The
court stated that the district court should
consider its lack of jurisdiction between
March 1990, when Fort Gratiot ap-
pealed from the district court’s dismissal,
and August 1992, when the court of
appeals issved its mandate. The court
of appeals suggested that the district
court should not punish Fort Gratiot for
what was, for the most pan, the court’s
delay.

- by Erick Roeder

OTHER
Stupak-Thrall v. United States, 70 F.3d
881 (6th Cir. 1995)

Landowners with riparian rights
lo a lake challenged United States Forest
Service (Forest Service) regulations that
resiricted surface rights to the lake. The
regulations prohibited the use of sail-
boats, houseboats, and certain food
containers on the lake. The landowners
argued fo the District Court for the West-
ern District of Michigan that the restric-
tions exceeded the Forest Service’s
statutory and conslitutional authority, be-
cause the Wilderness Act of 1964 in-
siucted that such resirictions were
“subject lo existing private rights.” The
landowners contended that their riparian
rights constiluted “existing rights,” mean-
ing thot the restriction should be invali-
daled. The district court held for the
Forest Service, finding that the Constitu-
tional Property Clause granted Congress
the power fo regulate the lake, that Con-
gress delegated this authority to the

Forest Service in the Wilderess Act,
and that the Forest Service regulation did
not run afoul of the Act’s express limita-
fions deferring to state law property
rights.

Plainfiffs in the consolidated suit
were landowners Kathy Stupak-Thrall
and Michael and Bodil Gajewski {Land-
owners). landowners all lived on a
small porion of property bordering
Crooked Lake in Michigan, which is lo-
cated in the Upper Peninsula, near the
Wisconsin border.  About 95% of the
loke is within the confines of Sylvania
Wildemess Area, and Landowners lived
on the only portion that was not included
in the wildemess area. Because they
lived adjacent to the lake, landowners
had riparian rights that allowed them to
use the entire surface of the lake for their
use and enjoyment. The restriclions,
banning  “sailpowered  watercraft,”
“walercraft designed for or used as float-
ing living quarters,” and “non-burnable
disposable beverage containers,” ap-
plied only to the wildermess area and
did not include the small bay on which
Landowners lived.

In finding for the Forest Service,
the distiict court first had to decide
whether Congress had the authority to
regulate this lond, and if such power
was properly delegable to the Forest
Service. The courtt observed that the
Property Clause of the Constitution al-
lowed Congress fo sometimes regulate
private property as well as public prop-
erty. This power over public lands may
be extended 1o private property in order
to protect public areas. The court
pointed out that Congress designed the
regulations ot issue to protect the federal
property’s “wildemess character and
values.” Since the court concluded that
the regulations would serve to meet this
protective end, Congress could regulate
the portion of the lake used for private
purposes.

Having decided that Congress
could limit the use of this private prop-
erty, the lower court then held that the
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power o regulate was properly dele-
gated fo the Forest Service. landowners
argued that Congress had not promuk
goted any statute to give Forest Service
the power to make rules respecting gov-
emment property. However, the court
decided in favor of the Forest Service for
several reasons: The Organic Act of
1897 allowed the Depariment of Agri-
culiure to make rules respecting preservoa-
tion of forests, the National Forest
Management Act of 1976 exiended this
power to the Forest Service, and the For-
est Service had properly made rules and
regulations in the past conceriing the
use of vehicles in the wildemess area.
The district court quickly dismissed sev-
eral other claims as misinterprefations of
text.

lastly, the court addressed the
extent lo which the clause “subject to
valid existing rights” allows state law to
offect the federal government’s normal
exercise of power under the propery
clouse. The district court had noted that
Michigan low distinguished “natural pur-
poses” and “arificial purposes.” Natu-
ral purposes, it found, were uses that
were absolutely necessary for the ripar-
ian user, such as drinking water, while
ariificial purposes were those that in-
creased comfort and prosperily, such as
sailing and water skiing.  Adificial pur-
poses would be permissible as long as
they did not unreasonably interfere with
other users® similar rights. The district
court held that the Forest Service’s restric-
tions were reasonable in light of the fact
that the United States was also a ripar-
ian user. landowners oppealed on
those issues.

The Court of Appeals for the
Sixth Circuit held that the Forest Service’s
power to regulate riparian rights of the
lake came not from its status as common
riparian owner, but from legitimate exer-
cise of the sovereign’s police power.
Thus, the only remaining impediment to
validity of the regulations was that Con-
gress had insered into the Wilderness
Act the clause protecting “existing
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rights.”
The court held that the exercise
of police power was permissible, be-

cause it would have been exercisable by

the police power of Michigan, even over
“existing rights.”  The Michigon Suv-
preme Court had explicilly decided that
local government had the power to regu-
late riparian rights. Michigan required
a rational relotionship between the exer-
cise of that power and the state’s goal
of protecting the health, safety and wel
fore, and the preservation of wilderness.
The court of appeals decided that the
regulations were rationally related.

The court also found the restric-
fions to be reasonable. The regulations
affected only “ortificial” riparian uses
and did not apply to the section of the
loke that fell outside the wildemess
area’s boundaries. landowners did not
argue that houseboals and sailboats
where necessary for their life, a distinc:
five characteristic of the “natural pur-
poses” requirement. The court observed
that there was no evidence that house-
boats or sailboats had ever been used
on the loke by landowners or anyone
else. Thus, since the court of appeals
found that the exercise of police power
was ratfionally related 1o the goal of pre-
serving wilderness and that the regula-
tions were reasonable, it held that the
lower court’s rulings should be affirmed.

- by Kevin Murphy

State of Alaska v. Babbitt 72 F.3d
698 (9th Cir. 1995}

The United States Court of Ap-
peals, Ninth Circuit, reviewed the term
“public lands” as it was used in the
Alaska National Interest Land Conserva-
tion Act {ANILCA) to decide whether that
term included navigable waters.  This
determination was necessary afier a dis-
pute arose over federal involvement in
protecting subsistence fishing under
ANILCA.

Congress enacted Title VI of
ANILCA to protect subsisience hunting
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and fishing in Alaska. It gave the stote
the initial authority to implement Tiile VI,
but the federal government assumed thot
authority in 1990, affer state implemen-
tation failed. The Secrelary of the Inte-
rior [the Secretary) then established
temporary regulations which narrowly
defined public lands by excluding navi-
gable waters from the definition.

Two separate aclions were
brought against the Secrefary and
against the United States. Katie John,
an Ahtna Athabaskan Indian of the Men-
tasto Village who represented the subsis-
fence interests, challenged the narrow
definition of navigable waters as defined
by the Secrefary. In an aottempt to ex-
pand the reach of ANILCA, Kafie John
argued that oll navigable waters were
public lands under the federal navigo-
tional servitude, which is a doctrine that
relates to the United States’ interest in the
country’s navigable waters. Conversely,
the second action was a state challenge
to the involvement of the federal govern-
ment in what Alaska believed was o
stale matier, wherein the stale argued
that federal public lands should never
include navigable waters. The United
Stotes District Court for the Distict of
Alaska consolidated these actions and
found for Katie John, upholding federal
interests in a very broad definifion of
public land.

On appeal, the Ninth Circuit
Court of Appeals first looked to ANILCA
fo find a definition of public londs. It
determined public lands, for ANILCA
purposes only, to mean “lands, waters,
and interests therein, the fifle of which is
in the United States.” Since the naviga-
tional sernvitude creates no fifle in the
United States, the court of appeals
stated that those waters were not neces-
sarily public land under ANILCA. In
striking down Katie john’s argument, the
coutt said that too much control would
be given to the federal government if all
navigable waters were deemed public
land.

The coutt next looked fo the
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reserved water rights docirine and the
reservation of unapproprialed waters.
Despite a lack of title, the court found
that the United Stotes had an inferest in
certain unoppropriated walers accord-
ing to the reserved water rights doctrine.
If reserving water was necessary lo sal-
isfy the reasons for the preservation of
the land, the court said, then the United
States would have an interest in the wa-
ter as well.

The court of appeals concluded
by stating that @ moderate approach in
which federal control over navigable
waters is not absolute, but is still avail
able to protect the government’s inferest
in subsistence fishing, is most appropri-
ate. The federal agencies that have had
the task of implementing Title VIll, the in-
slant court also held, were responsible
for determining what waters meet this
criteria.

- by Marc Poston

Rhone-Poulenc Inc. v. International In-
surance Company, 71 F.3d 1299 (7th
Cir. 1995)

Rhone-Poulenc Incorporated (Rhone-
Poulenc) brought suit against its insur-
ance compoany, International Insurance
Company (International), after Rhone-
Poulenc sustained substantial clean-up
costs related to environmental contaminag-
fion of several sites.  Rhone-Poulenc
sought reimbursement under Environ-
mental Impairment Liability {EIL} policies
issued by International. International re-
jected the claims on the basis that the Eil
policies were “excess” insurance policies
and RhonePoulenc had not shown ex-
haustion of its comprehensive general
liability insurance.  After the refusal,
Rhone-Poulenc filed suit, and the United
States District Court for the Northern Dis-
trict of lllinois dismissed the case for
RhonePoulenc’s failure to join its nine-
teen other comprehensive general liabil
ity insurers as indispensable parfies.

On appeal to the Seventh Circuit
Coutt of Appeals, the key issve was
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whether the Ell policies qualified as
“primary,” rather than “excess” insur-
ance policies. A primary insurance pok
icy would have given Rhone-Poulenc the
right to collect from International regard-
less of its other insuronce. On the other
hand, an excess insurance policy would
have given RhonePoulenc the right to
collect only after exhausting its other in-
surance. [f the EIL policies were primary,
then the district cour’s dismissal could
not be upheld because primary insurers
would nol necessarily be indispensable
porties. The court of appeals noted that
paries are considered indispensable
only if equity requires their presence be-
fore litigation can proceed. Therefore, if
the EIL policies were primary, the case
needed o be remanded to determine
which, if any, of the primary insurers
were indispensable parties. If the poli-
cies were excess, then the court of ap-
peals needed to uphold the lower court
opinion, because the court could not
properly determine the liability of an ex-
cess insurer, such as International, with-
out the presence of the comprehensive
general liability insurers.

In delermining if the EIL policies
were primary or excess, the court identi-
fied a specific provision that siated the
policy should “not be called upon in
contribution and no liability should at-
tach hereunder” for amounts Rhone-
Poulenc could recover from other insur
ance. International argued that this
wording alone should make the policies
ones that are excess. However, Rhone-
Poulenc argued that the coverage was
primary, for o variely of reasons, includ-
ing the fact that International’s policies
were not labeled “excess,” and Interna-
tional failed to inquire as fo any other
insurance’ Rhone-Poulenc might have.
International countered thot if the policies
were not excess by express language,
they were certainly excess “by coinci-
dence,” as the type of coverage the pot
icy provided depended on whether the
insured had other exisfing insurance. [f
Rhone-Poulenc’s Ell policies were in fact

excess by coincidence, the judgment of
the district court would have io be up-
held because Rhone-Poulenc had nine-
teen other insurers, thus making ils
policies through International excess.

The court of appeals, because of
International’s lack of supporting docu-
mentation on the origin and meaning of
the policy, did not accept International’s
explanations. The court concluded that
the disputed provisions made the policy
ambiguous. The court was, therefore,
unable to determine whether the policy
was primary or excess by coincidence.
The court remanded the lower court’s
opinion for a determination of the mean-
ing of the policy.

- by Tom Collins

Fishermen’s Dock Cooperative, Inc. v.
Brown, No. 95-1002, 1996 WL
42120 (4th Cir. Feb. 6, 1996}

The Fishermen’s Dock Cooperative
and other commercial fishers (lhe Coali-
tion) sued the Department of Commerce
{the Depariment} over the summer floun-
der quota the Depariment established for
1994. The Coalition contended that the
Department did not establish the quota
in accordance with 16 US.C. §
1851(a)(2), which required the estimate
to be calculated using the “best scientific
information available.”

The Coalition argued that the best
scientific information  available de-
manded nothing less than a quola
based on o geometriccmean estimate,
ond that the Deparment’s resulling
quota was therefore “capricious and ar-
bitrary.” The district court agreed that
only the geomelricmean estimate could
be used to comply with the statute’s re-
quirements and it set aside the 1994
quota, replacing it with a new quota
based on the geometricmean estimate.
The Court of Appeals for the Fourth Cir-
cuit reversed and reinstated the Depart-
ment’s previous quota.

The Department, through the Mid-
Atlantic  Fishery Management Council
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{the Council), promulgated a yearly
quola for the commercial catch of sum-
mer flounder. The Depariment estab-
lished the quota through a series of
steps, staring with the determination of
the “target fishing moriality rate.” Infor-
mation was gathered in the form of raw
dato on current, Atlanticcoast, fish popu-
lafions estimating the size, age, structure
and other relevant characteristics. These
eslimates were then given fo the Summer
Flounder  Monitoring Commitiee  (the
Committee} to make recommendations
on the quola size based on the best sci-
entific evidence. The Committee’s rec-
ommendation for the quota sizé was
based on a statutory equation employing
this data. :

in 1994, the Commitleé recom-
mended a quota based on the figure
determined by one standard deviation
lower than the geometric mean, which
would produce a lower quoia than used
previously. The Committee cited several
reasons for using a standard other than
the geometric mean alone, including the
fact that since the Department planned fo
lower the target fishing mortality rate dro-
mafically in 1996, it was best to reduce
the quota slowly. The Council approved
of the Commitiee’s recommendation,
and after notice in the Federal Register,
the quota became final.

The Coalition did not complain
about the model equation the Committee
used in the quola defermination. It only
argued that the employment of the sirict
geometric-mean eslimate represented the
best scientific information, in contrast to
the standard the Council adopted.
Therefore, the Coalition argued that use
of the lower deviation was arbitrary and
capricious. The Depariment responded
that the estimate “was in no way arbi-
irary, capricious, or otherwise illegal
and that, even if it was, the district court
overreached its authorily in imposing a
new quota rather than remanding to the
agency.”

In explaining its decision to reverse
in favor of the Depariment, the court of
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appeals determined that, while a certain
level of arbitrariness existed in the
agency’s discretion to use one standard
deviation below the geomelric mean as
the quota estimate, the delermination
“was conducted in good faith, pursued
with a proper understanding of the law,
based on the best scientific information
available, and adequately justified by
the agency.”

- by Christopher Pickett

Virginia Properties, Inc. v. Home Insur-
ance Company, No. 94-8452, 1996
WL 30575 (1 1th Cir. Feb. 12, 1996}

This case was an appeal from o
grant of summary judgment from the
United States District Court for the North-
ern District of Georgia. Plaintiff, Virginia
Properties, Inc. (VPl), was a wood treat-
ment facility appealing a verdict in favor
of the defendants, the Home Insurance
Company and other insurers, which
barred coverage for clean-up costs asso-
ciated with VPP’s chemical waste dis-
charge.  The Eleventh Circuit Court
affirmed the lower court’s ruling.

VPI, under cleanup orders from the
Environmental Protection Agency (EPA),
sought indemnification and legal de-
fense from its seven insurance compo-
nies.  The disirict court held for
defendants on the basis of a clavse in
the comprehensive liability policies that
excluded damages arising out of pollu-
tion, unless the discharge was “sudden
and accidental.” VP cloimed that ot
though its discharge of hazardous
chemicals was intentional, the damages
that occurred as a resull were not and

178

hence qualified for the exception of
“sudden ond accidental.”

The court of appeals found that from
19717 1o 1986, neardy all
comprehensive general liability insurance
confracts were drafted by the same un-
derwriter group, and all contracts in-
cuded poliution exclusion  clauses.
Congress then enacted the Resource
Conservation and Recovery Act of 1976
{RCRA)} and the Comprehensive Environ-
mental Response, Compensation, and
Liobility Act of 1980 {CERCLA), both im-
posing a strict liability scheme for pollu-
fion cleanup. CERCIA authorizes the
govemment to order a responsible party
to clean up pollution or reimburse the
government for its costs incurred during
the clean-up, which has imposed great
liability costs on polluters. These respon-
sible parties have consequently ap-
pedled to- their insurers for coverage,
resulting in increased lifigation as insur-
ers resist indemnification.

The facts of this case involved VPI’s
wood freatment facility which, for thirty
years, had created chemical run-off from
the treatment process that had accumu-
lated in an unlined pit in the ground.
CERCIA and RCRA had designated the
chemicals VPl used as “hazardous sub-
stances.” The groundwater, soil and a
nearby stream were confaminated.

Aftter VP! filed a 1980 permit appli-
cation with the EPA, subsequent investi-
gations resulted in placement of the VPI
site on the National Priorities List in
1989. The EPA issued two consent or-
ders, the first in 1987 for agreement o
develop cleanup methods for the site,
and the second in 1992 fo contain and
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repair the damage. In 1993 the EPA
formally demanded reimbursement from
VPl. VPl initiated its action in 1992 to
require ils insurers to provide defense
funds for the consent order proceedings
and for indemnification of the clean-up.
The insurers contested on the grounds
that VPI did not give them fimely nofice,
that CERCLA response costs were not
“damages” under policy terms, and fi-
nally, that coverage was precluded un-
der the policy’s exclusionary language.

The standard polluion clause in
each policy denies coverage for prop-
erty damage arising from the discharge
of toxic chemicals into or upon the land
or water, with the excepfion of dis
charge that is sudden or accidental.
The evidence proved, and VPI admitied,
that its discharge of chemicals was inten-
fional. VPl argued thot the qualifying
language of the exclusion meant the ex-
clusion would not apply if 1) the dis-
charge was unintentional, or 2) if the
damage was unintended. The court of
appeols ruled against the second point
of VPP’s contention.

It noted that the Georgia Supreme
Court has held “sudden and accidental”
means unexpected and unintended and
refers 1o the discharge, rather than the
damage. Thus, coverage is excluded if
the damage is the result of intentional
pollution. Ruling that the plain language
of the insurance contracts was unambi-
guous, the court held that VPI could not
recover costs of defense or indemnifico-
tion from its insurers.

- by Wendy Hickey
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